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ORDERS  IN  CHANCERY.  xi 

1847. 


ORDER  OF  COURT,  {a) 

March  Srd,  1847. 

The  Right  Honourable  Charles  Christopher, 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and 
concurrence  of  the  Right  Honourable  Henry, 
Lord  Langdale,  Master  of  the  Rolls,  and  the 
Right  Honourable  Sir  Lancelot  Shadwell, 
Vice-Chancellor  of  England,  doth  hereby,  in 
pursuance  of  an  act  of  parliament,  passed  in 
the  third  and  fourth  year  of  the  reign  of  His 
late  Majesty  King  William  the  Fourth,  in- 
tituled "  An  Act  for  the  Regulation  of  the  3&4Fr.4. 
Proceedings  and  Practice  of  certain  Offices  ^"  ^*' 
of  the  High  Court  of  Chancery  in  England," 
and  in  pursuance  and  execution  of  all  other 
powers  enabling  him  in  that  behalf,  order 
AND  direct  in  manner  following,  that  is  to 
say :  — 


That  the  Master  of  Reports  and   Entries  of  the  Office  copies 
High   Court  of  Chancery  and  the  Clerk  of  Reports  o£eSS^^ 
shall,  in  lieu  and  instead  of  the  fees  of  two  shillings  for  to  4</:  n  folio, 
the  first  side,  and  one  shilling  and  sixpence  for  every 
other  side,  containing  two  folios  of  ninety  words,  now 
receivable  by  them  for  all  copies  of  orders,  exceptions, 
petitions,  reports,  or  other  documents,  receive  and  take, 

for 
(a)  Beg.  Lib,  B.  1846,  fol.  463. 


xii  ORDERS  IN  CHANCERW 

r847.  for  all  such  copies  bespoke  after  the  4th  day  of  March 
instant,  four  pence  for  every  folio  of  ninety  words,  and 
no  more. 

11. 
That  this  Order  be  entered  by  the  Registrar  of  the 
Higli  Court  of  Chancery. 

cottenhah,  c, 

Langdalb,  M.  R. 

Lancelot  Shadwell,  V.  C.  E. 


ORDERS  IN  CHANCERY.  xiii 

1847. 

ORDER  OF  COURT.  v.^v-w 

Apnl  ISth,  1847. 

The  Right  Honourable  Charles  Christopher, 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,   by  and  with  the  advice  and 
assistance  of  the  Right  Honourable  Henry, 
Lord  Langdale,  Master  of  the  Rolls,  and  the 
Right  Honourable  Sir  Lancelot  Shadwell, 
Vice-Chancellor  of  England,  doth  hereby,  in 
pursuance  of  an  act  of  parliament  passed  in 
the  fourth  year  of  the  reign  of  Her  present  3  &  4  net. 
Majesty,  intituled  •'  An  Act  for  facilitating 
the  Administration  of  Justice  in  the  Court  of 
Chancery,"    and  of  an   act   passed    in   the 
fourth   and   fifth  years  of  the  reign  of  Her  4  &  5  Vict, 
present    Majesty,    intituled    "  An    Act  to  ^'    * 
amend  an   Act  of  the  Fourth  Year  of  the 
Reign  of  Her  present  Majesty,  intituled  <  An 
Act  for   facilitating  the   Administration    of 
Justice  in  the  Court  of  Chancery,*"  and  in 
pursuance  and  execution  of  all  other  powers 
enabling  him  in  that  behalf,  order  and  direct, 
that  the  Rule  and  Order  hereinafter  set  forth 
shall  henceforth  be,  and  for  all  purposes  bp 
deemed  and  taken  to  be  a  General  Rule  and 
Order  of  the  High  Court  of  Chancery,  viz.— 

The  Plaintiff  is  not  to  obtain  an  order  of  course  for  a  Plaindffis 

leave  to  amend  his  bill,  after  a  Defendant  (beins:  entitled  "o^'o  o^^m 

,  ,  an  order  of 

to  move)  has  served  a  notice  of  Motion  to  dismiss  the  course  to 

Bill  for  want  of  prosecution.  ^^/^»  ^ 

g^  in,  notice  to  dis- 

COTTENHAM,  C  miss  for 

Langdale,  M.  R.  want  of  prose- 

Lancelot  Shadwell,  V,  C.  E. 


XIV  ORDERS  IN  CHANCERY. 

1847. 

ORDER  OF  COURT,  (a) 

ApHl  21st,  1847. 

Distributioii,         Whebeas  Andrew  Henry  Lynch,  Esq^  one  of  the 

amongst  the      Masters  of  the  High  Court  of  Chancery,  did,  on  the  25th 

other  liilflstetB*    •         *•  • 

of  the  business  ^^7  oi  March  last,  resign  his  ofBce  as  one  of  the  said 

staiding  re-  Masters.  And  whereas  it  is  expedient  that  provision 
Master  Lynch  should  be  made  for  the  due  dispatch  of  such  causes  and 
hLnwdj^*^  matters  as  stand  referred  to  him;  his  lordship  doth 
nation.  ORDER,  that  all  causes  and  matters  which  stand  referred 

to  the  said  Andrew  Henry  Lynch^  be  transferred  to 
John  Edmund  Dawdeswelli  Esq.,  William  Wingfield^  Elsq., 
James  William  Farra\  Esq.,  Sir  Giffin  Wilsofij  Knight, 
William  Brougham,  Esq.,  Nassau  William  Senior,  Esq., 
Samuel  Duckworth,  Esq.,  Sir  William  Horne,  Knight,  Sir 
George  Base,  Knight,  and  Richard  Richards,  Esq  ,  some 
or  one  of  them,  to  be  taken  by  them  respectively,  in 
such  order  as  the  senior  Master  of  the  said  G>art  shall 
direct.  And  his  lordship  doth  further  order, 
that  the  said  Masters  to  whom  such  causes  and  matters 
shall  respectively  be  assigned  do  proceed  and  act  therein, 
as  the  said  Andrew  Henry  Lynch  was  to  have  done; 
and  for  that  purpose,  all  books,  papers,  deeds,  writings, 
ahd  accounts,  that  concern  the  causes  and  other  matters 
which  formerly  stood  referred  to  the  said  Andrew  Henry 
Lynch,  shall  be  transferred  to  the  said  Masters,  respect- 
ively, to  whom  the  said  causes  and  matters  shall  be  so 
assigned  as  aforesaid ;  and  this  order  is  to  be  drawn  up 
and  entered  with  the  Registrar  of  the  said  Court. 

COTI'ENHAM,  C. 
(a)  Reg.  Lib,  1846,  B.  fo.  730, 


ORDERS  IN  CHANCERY.  xv 

1847. 


ORDER  OF  COURT. 

Wednesday,  28th  My,  184.?. 
Whereas,  in  purstiance  of  an  Act  passed  in  the 
present  Session  of  Parliament,  the  attendance  of  the  lo&ll  Vtd. 
Masters  in  Ordinary  of  this  Court  in  the  public  Office 
will  be  discontinued  from  and  after  the  10th  day  of 
August  now  next  ensuing,  and  there  will  thenceforth 
be  no  Master  sitting  iu  the  said  public  Office,  by  whom 
references  may  be  made,  as  heretofore,  to  the  Masters 
in  ordinary ;  nor  will  there  be  any  persons  to  register 


c.  97.  #.  6. 


references,  or  to  do  what  has  heretofore  been  done  in    Upon  the  ab* 
that  behalf  by  the  Clerk  of  the  public  Office ;    His  Public  Office, 

Lordship  doth  order,  that  from  and  after  the  said  ^^  Junior 

Master  in 
10th  day  of  August,  all  references  shall  be  made  by  ordinary  to 

the  Junior  Master  for  the  time  being,  and  during  his  J^'^g^^  ^^ 

occasional   or  necessary  absence,  then  by   such   other  the  Master  in 

Master  as  the  Masters  among  themselves  may  agree 

upon  for  that  purpose.     And  that  the  referring  Master 

shall  be  responsible  that  all  references  shall  be  made 

according  to  regular  and  just   rotation,  and   in  such 

manner  as  to  keep  secret  from  all  persons  whatsoever  The  rota  to 

the  rota  or  succession   of  Masters  to   whom   causes    ^   ^^  ^^^ 

and  matters  shall  be  referred.     And  for  this  purpose, 

the  name  of  the  Master  to  whom  any  new  reference 

is  made  shall  be  inserted  in  the  order  by  the  referring 

Master  himself,  and  by  no  other  person  whatsoever; 

and  that  it  shall  be  the  duty  of  the  Chief  Clerk  of  the 

^aid  referring  Master,  or  of  the  Master  for  the  time 

being  performing   that  duty,  to   keep  the  Record   of 

references  with  proper  Indexes,  and  to  enter  therein 

all  references  in  the  manner  heretofore  done  by  the 

Clerk  of  the  public  Office ;  and  that  the  duty  of  making 

the 
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1847. 


In  the  vaca^ 
tions,  the 
duty  to  be 
perfonned  by 
the  Vacation 
Master. 


the  references  as  afdresaid  shall,  during  Vacations,  be 
performed  by  the  Vacation  Master  and  his  Chief  Clerk. 
And  His  Lordship  doth  order,  that  the  before- 
mentioned  duties  shall  be  subject  to  such  r^ulations 
and  modifications  in  the  execution  thereof,  as  the  Mas- 
ters themselves  may,  from  time  to  time,  direct. 


CoTTEMHAH,    C. 


Reg.  Lib.  1846.  B.  fol.  1430. 


r 
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ORDER  OF  COURT. 

Monday^  9th  August^  1847* 
The  Right  Honourable  Chakles  Chbistgpheb, 
Baron  Cottenham,  Lord  High  Chancellor  <>f  J.%*  V.^*"'' 
Great  Britain,  doth  hereby,  in  pursuance  of 
an  Act  of  Parliament  passed  in  the  tenth  and 
eleventh  years  of  the  reign  of  Her  present 
Majesty,  intituled  "An  Act  for  the  discon- 
tinuance of  the  attendance  of  the  Masters  in 
ordinary  of  the  High  Court  of  Chancery  in 
the  public  Office,  and  for  transferring  the 
business  of  such  public  Office  to  the  Affidavit 
Office  in  Chancery,"  and  in  pursuance  and 
execution  of  all  other  powers  enabling  him  in 
that  behalf,  obdeb  and  dibect,  in  manner 
following,  that  is  to  say,  — 

I. 
That,  on  and  after  the  lOtb  day  o(  August  1847,  all  From  the  10th 
affidavits  and  affirmations  shall  be  sworn  or  affirmed  i847^allaffi- 

More  Samuel  Anderson^  the  Clerk  of  Affidavits,  JoAn  davits  to  be 
T  jt*  1     wr..,.         r*T*    *       «    .T       t         *     .  sworn  before 

Jefferson  and     Wtlltam    Tnodey  Smithy '  the    Assistant  the  Clerks  of 

Clerks  of  Affidavits,  or  any  one  of  them,  who  are  to  ^®^*^'"- 

receive  the  proper  and  usual  fees  for  taking  the  same, 

and  to  pay  the  amount  of  the  several  sums  which  they 

may  so  receive  into  the  Bank  of  England  to  the  Account 

of  the  Suitors  Fund. 

IL 
That,  on  and  after  the  lOth  day  of  August  1847,   From  the  lOth 
and  until  the  15th  of  October  1847,  all  the  duties  here-   1847^"* 

tofore 


duties  here» 
tofore  per- 
fonned  in  the 
Public  Office 
to  be  per- 
formed at  the 
Affidavit  Of- 
fice. 


ORDERS  IN  CHANCERY. 

tofore  performed  by  the  Masters  in  Ordinary  in  the 
public  oflSce,  pursuant  to  the  act  passed  in  the  thirteenth 
year  of  his  late  Majesty  King  Charles  the  Second,  as 
well  as  the  duties  heretofore  performed  at  the  Affidavit 
Office,  shall  be  performed  by  the  said  Clerk  of  Af- 
fidavits and  Assistant  Clerks  of  Affidavits,  at  the  Chan- 
cery Affidavit  Office^  SymoncTs  Inn^  and  at  such  other 
places  as  the  due  dispatch  of  business  may  require. 


After  the  14th 
oiO(Aober 
1847,  the 
same  duties 
to  be  per- 
formed in 
Souihamptcn 
Bmldmgt. 


III. 
That,  on  and  after  the  15th  day  of  October  184*7,  the 
said  Clerk  of  Affidavits  and  Assistant  Clerks  of  Affidavits 
shall  perform  the  same  duties  at  the  offices  in  Souths 
ampton  Buildings^  now  used  as  the  Public  Office  and  by 
Master  Richards  as  his  chambers,  and  at  such  other 
place  as  the  dispatch  of  business  may  require. 

CoriTNHAM,  C. 


Reg.  Lib.  1846.  B.  fol.  1510. 


MEMORANDA. 

Andjlew  H.  LTNCHy  Elsq.,  one  of  the  Masters  in  Ordi- 
nary, resigned  his  office  on  the  25th  of  March  1847» 
and  died  on  the  13th  of  July  following.  By  the  10  & 
1 1  VicL  c.  60.9  the  number  of  the  Masters  in  Ordinary 
was  reduced,  and  the  vacancy  was  not  filled  up. 

Samuel  Duckworth^  Esq  ,  one  of  the  Masters  in  Ordi- 
nary, died  in  December  1847,  and  William  H,  Tinnty, 
Esq.,  Q.  C,  was  appointed  in  his  stead. 


ADDENDA  ET  EBBATA. 

fTordtworth  v.  MVod,  8  Beaoamt  S5.,  wm  affirmed  by  the  Houm  of  Lords.    See  1  Souae  of 
Lordi*  CaaOf  128. 

Allen  ▼.  M*Phermp»,  5  Beanan^  469.,  was  rerened  by  Lord  I^fndhwrtt,  I  Pkill^  1SS.»  and 
afterwards  by  the  House  of  Lords.     1  ffoiue  rf Lords'  Ctuet,  1 91. 

Strickland  w.SHckUmdj  6  Beaoan,  77.,  was  affirmed  by  Lord  CoHenhamt  97th  Januaiyt  1848. 

Fandeleur  ▼.  Blagraoe,  6  Beaoany  56S»t  was  affirmed  by  Lord  CoiUnkamf  18th  November , 
1847. 

Stoeken  v.  Dawton,  9  BeavoM,  239.,  was  affirmed  by  Lord  Cottenkam,  8th  Februtuy,  1848. 

Bambrigge  v  Baddeley,  9  Beavan,  538. »  was  heard  on  appeal  by  Lord  CoUemhamt  who  al- 
lowed the  demurrer  for  want  of  parties,  but  OTerruled  it  for  want  of  equity. 

jimold  ▼.  Arnold,  9  Beapan,  206.»  was  affirmed  by  Lord  CottenMam.     1  Phillips,  805. 

7  Beawm^  283.  line  1 1,  for  •<  Ord.  deed  **  read  "  Marston  died." 

8  Beavan,  464.  note  (6),  for  <«4  ^.  j-  C.  1 13."  read  "  4  fro.  C  C  1 13." 

9  Beavan,  p.  170.  note  (a),  for  «  6"  read  «  4.** 
9  Beavan,  378.  line  7,  for  "(a)"  read  *<(c).*' 
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CASES 


1845. 
ARGUED  AND  DETERMINED 


THE  ROLLS  COURT. 


WHITMORE  r.  SLOANE.  Dec  \5. 22. 

IN  this  case,  the  answer  had  been  filed  on  the  15th  of  In  a  transition 
case  under 
Atigusi  1845»  tit  which  time  the  4th  Order  of  April  the  Orders 

1828  {a)  was  in  operation,  allowing  two  months  to  ex-  ^^^^g^jf^ns 

cept,  excluding  the  Long  Vacation.  were  filed  one 

day  too  late ; 
the  Court  de- 
The  Orders  of  May  1845,  which  were  made  applicable  dined  to 

to  all  existing  causes,  came  into  operation  on  the  28th  ^  ulen^off  ^ 

of  October  1845,  and  thereby,  the  4th  Order  of  April  the  file. 

1828  was  repealed  (i),  and  six  weeks  only  were  allowed 

to  take  exceptions,  (c)     These  six  weeks  expired  on  the 

9th  of  December^  and  on  the  10th,  the  Plaintiff  filed 

exceptions  to  the  answer  for  insufficiency. 


Mr. 


(II)  Ord.  Can.  6.  (c)  Ord.  Can,  284. 

(b)  Ord.  Can.  273. 
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1845.  Mr.Elderton  now  moved  to  take  the  exceptions  ofF 

the  file  for  irregularity,  on  the  ground  that  they  had 
been  filed  one  day  too  late* 

lAt.  Kinderdey  and  Mr.  Skeffield^  andri^  contended 
that,  under  the  peculiar  circumstances  of  this  case,  the 
Plaintiff  had  two  months  to  file  exceptions;  that  if 
the  Plaintiff  had  been  irregular,  it  was  quite  a  Tenial 
mistake,  as  it  was  exceedingly  doubtful  what  was  the  pro- 
per construction  of  these  Orders,  and  whether,  thereby, 
the  existing  rights  of  the  Plaintiff  had  been  abridged. 

Mr.  EiderUm  in  reply. 

If  the  Plaintiff  can  establish  a  case  for  filing  excep- 
tions after  the  time,  he  must  make  a  distinct  application 
for  that  purpose  to  the  indulgence  of  the  Court ;  it  is 
no  answer  to  this  application. 

The  Master  <^  the  Rolls. 

I  will  consider  this  case,  because  it  may  affect  others ; 
but  if  the  Plaintiff  is  too  late,  I  feel  every  inclination  to 
assist  him  in  setting  the  matter  right  I  agree  that  this 
is  quite  a  venial  mistake. 


Dee.  9f .  The  Master  of  the  Rolls  said,  that  the  exceptions 

had  been  filed  one  day  too  late,  but  under  circumstances 
venial  and  accidental.  Considering  the  circumstances, 
he  should  make  no  order  and  give  no  costs. 


The  Defendant,  however,  had   time  given  to  elect 
whether  he  Would  submit  to  the  exceptions. 


CASES  IN  CHANCERY. 

1846. 


COURAND  V.  HANMER.  Jan.  i9- 


npHE  Derendant  Mr.  Hanmer  had  created  a  number  An  adverse 
-^    of  incumbrances  on  his  living,  and  a  bill  having  ^^  l^de*^ 

been  filed,  a  receiver  bad  been  appointed,  (a)    Mr.  Hau^  agaiiwt  a  Re. 

.  .  .  ,  .  ,  ,  .         ceiver,  by  a 

mer  presented  a  petition,  seeking  to  charge  the  receiver  party  to  the 

on  account  of  various  alleged  neglects  and  deraults,  but  ^,1^*%^^^* 

the  Master  of  the  Rcrfls  dismissed  it  with  costs.  with  costs. 

The  app]  leant 
being  wholly 
Mr.  KindersUy  and  Mr.  Craig^  for  the  receiver,  stated,  unable  to  pay 

that  die  circumstances  of  the  Defendant  were  such,  that  Held,  that  the 

it  would  be  quite  impossible  to  recover  the  costs  thus  receiver  was 
^  *  enutled  to  be 

awarded  against  hiou     They  asked  that  the  receiver  iodemnified, 

might  retain  the  amount  of  his  costs,  as  between  solicitor  ^^^^^ 

and  client,  out  of  his  receipts,  and  they  argued,  that  he,  tween  solicitor 

being  a  mere  officer  of  the  Court,  ought  to  be  thus  in-  ^°^  of  ^e" 

demnified.  fu"<i  in  ^^^ 

belonging 
to  incum- 
Mr.  Chandless^  contriy  for  an  incumbrancer.  bnuicers. 

Mr.  Turner  and  Mr.  Marlindale  appeared  for  the 
Defendant  Hanmer^  and 

Mr.  SmtA  for  the  first  incumbrancer. 


Tke  Master  iff  the  Rolls. 

I  have  no  doubt  that  the  receiver  must  be  indemnified, 
and  have  his  costs  as  between  solicitor  and  client  out  of 
the  /iind. 

(a)  See  the  order,  Seton  on  Decreet,  p.  528. 


See  AUomey'General  ▼.  Lew'u,  8  Beav,  fk  179. 
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Jan,  25. 


MAN  V.  RICKETTS. 


In  the  vaca- 
tion, the  Vice- 
t^hancellor 
heard  a  mo- 
tion for  the 
Master  of  the 
Rolls,  which 
he  refused. 
Held,  that  no 
application 
for  the  same 
purpose  could 
afterwards  be 
made  to  the 
Master  of  the 
Rolls,  even  if 
supported  on 
different 
grounds  from 
those  before 
the  Vice- 
chancellor. 


nnHE  cause  at  the  hearing  is  reported  ante  {a\  when 
-*-  a  decree  was  made  against  the  Defendant*  He 
appealed  to  the  House  of  Lords.  The  cause  was  at- 
tached to  this  Court,  but,  in  the  last  long  vacation,  an 
application  was  made,  under  the  15th  Order  of  the  5th 
of  May  1837  {b\  to  the  Vice-Chancellor  of  England^  to 
stay  proceedings  under  the  decree  pending  the  appeal ; 
and  the  application  was  refused.  It  was  stated  to  have 
been  supported,  solely  on  the  ground  of  the  irreparable 
injury  which  might  arise  from  a  sale. 

A  motion  to  the  same  effect  was  now  made  before 
the  Master  of  the  Rolls. 

Mr.  Cooper^  who  appeared  in  support  of  the  mo- 
tion, said,  that  the  present  motion  was  founded  on 
grounds  which  had  not  been  brought  forward  before 
the  Vice-Chancellor  of  England.  He  cited  Waldo  v. 
Caley  (c),  and  Willan  v.  Willan.  {d) 


Mr.  Kinderdey  and  Mn  Halletty  for  the  Plaintiff, 
relied  on  this  preliminary  objection :  that  the  Master  of 
the  Rolls  had  no  jurisdiction  to  make  any  order,  in  re- 
spect of  a  matter  already  decided  by  the  Vice-Chan- 
cellor of  England. 

'Tlie 


(a)  7  Beavan,   93.,  and  see 
page  484. 

(b)  Ord,  Can.  1 18.  and  see  53 
Geo.  3.  c,  ^4. 1. 9» 


(c)  16  Vet.  206. 
Id)   16  VcM.  215. 


CASES  IN  CHANCERY. 
The  Master  of  the  Rolls. 

During  the  vacation  one  Judge  may  hear  special  ap-         Man 
plications  for  another,  but  no  order  of  one  Judge  can     Rickktts. 
be  reheard,  for  the  purpose  of  being  discharged  or 
varied,  otherwise  than  by  the  Lord  Chancellor. 

It  is  said,  <^  that  the  circumstances  now  relied  on  did 
not  form  the  ground  of  the  decision  of  the  Vice-Chan- 
cellor,"  but  the  whole  matter  was  before  hira,  and  I 
cannot  in  any  way  whatever  interfere  with  his  order. 

The  Vice-Chancellor  having  made  an  order  in  the 
same  matter,  I  consider  that  I  am  not,  on  any  grounds 
whatever,  to  be  called  on  to  make  an  order  inconsistent 
with  his.  The  Lord  Chancellor  alonft  has  power  to 
vary  it :  I  have  none. 

I  think  the  objection  fatal,  and  refuse  the  motion 
with  costs. 


/«r.BEDSON.  j^l^*!'.,^ 

Dec,  17. 

fT'HE  question  in   this  case  was,  whether  an  item  As  to  what 
of  78/.  had  been  properly  included  in  a  solicitor's  bursement  are 

bill  vhicb  had  undercrone  taxation.     It  appeared  that  V\^P^^}y  "»- 
^  frr  eluded  in  a 

Mr.  and  Mrs.  Campbell  had  employed  Messrs.  Bedson  bill  of  costs. 
and  Co*  as  their  solicitors  in  the  suit  nroSe^iiu-" 

Mr*  ties,  estimated 
*,  at  1 40/.,  were 

payable,  in  order  to  make  available  certain  funds  in  Court.  The  solicitor,  at  the 
request  of  the  client,  engaged  to  pay  them,  and  took  a  charge  on  the  funds  for  140/. 
and  interest.  The  duties,  amounting  to  78/.  only,  were  paid  by  the  solicitor.  Held, 
that  that  sum  formed  a  proper  item  in  his  account  on  the  taxation  of  bis  bill  of 
costs. 
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1845.  Mr.  Campbell  and  his  wife  being  entitled  to  certain 

^^^^^     shares  of  the  funds  in  Court,  Mr.  Campbell  was  desirous 
Bedson.      to  get  the  suits  terminated. 

The  funds  were  charged,  or  supposed  to  be  charged, 
with  420/.  due  to  Holmes^  and  with  260/.  due  to  Bedson 
and  Sushiorif  and  it  was  necessary  to  provide  for  the 
payment  of  the  duties  for  letters  of  administration  and 
on  legacies,  which  were  estimated  to  amount  to  140/. 

In  order  to  satisfy  the  purchasers,  whose  purchase- 
money  constituted  the  fund,  it  was  also  necessary  to 
obtain  the  deliyery  up  of  the  securities  held  by  Holmes^ 
and  by  Bedson  and  Rushion,  and  also  to  pay  the  duties ; 
and  as  Campbell  had  not  money  wherewith  to  pay  the 
duties,  he  requested  Bedson  and  Bushton  so  to  do.  They 
consented  on  the  execution  of  a  certain  deed  poll,  which 
Campbell  and  his  wife  agreed  to  execute.  ^ 

Accordingly  a  deed  poll,  dated  the  4th  of  December 
1 844,  was  executed  by  them,  and  purported  to  charge  the 
funds  in  question  with  the  several  sums  of  420/.,  260/1, 
and  140/.,  and  the  interest  payable  thereon  respectively* 

The  duties,  instead  of  amounting  to  140/.  according  to 
the  estimate,  really  amounted  to  only  78/.  14&  5£^.,' which 
was  bon&Jide  paid,  and  constituted  the  item  in  question. 

The  bill  of  Messrs.  Bedson  and  Co.  having  been  re- 
ferred for  taxation,  the  Master  taxed  the  same,  and 
struck  off  more  than  a  sixth ;  the  costs  of  the  taxation, 
(54/.),  became  payable  by  the  solicitors.  This  result 
was,  however,  mainly  effected,  by  the  Taxing  Master 
first  striking  out  from  the  bill  of  costs  the  item  of 
78/.  145.  5i.,  considering  it  one  which  ought  not  pro- 
perly to  have  beefi  introduced  into  the  bill  of  costs. 

The 
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The  solicitors  presented  this  petition  for  liberty  to        1845. 
except  to  the  Master^s  certificate. 

Mr.  Jkumer  and  Mr.  Prior  in  support  of  the  petition, 
argued,  that  this  sum  was  properly  a  **  disbursement " 
within  the  statute  {a).  That  if  the  deed  had  not  been 
executed,  it  would,  unquestionably,  have  been  a  proper 
charge  in  the  bill.  That  there  was  no  personal  covenant 
io  the  deed  discharging  the  client's  liability ;  and  that 
a  security  could  not  be  considered  as  a  payment  with 
respect  to  which  a  specific  appropriation  could  be  made 
by  a  client. 

Mr.  Kindersley  and  Mr.  Craig^  cantrip  contended, 
that  the  Master  bad  properly  excluded  this  item,  which 
had  swelled  the  amount  of  the  bill,  and  rendered  it 
necessary  that  a  larger  amount  should  be  struck  off,  as 
one  sixth,  in  order  to  entitle  the  client  to  the  costs  of 
the  taxation.  That  this  sum,  advanced  by  way  of 
mortgage  and  at  interest^  must  be  considered  as  money 
raised  and  specifically  appropriated  by  the  client  to  the 
payment  of  the  duties,  and,  therefore,  could  not  be 
properly  introduced,  as  an  item  of  charge,  in  the  bill 
of  costs,  otherwise,  the  most  intricate  mortgage  trans- 
actions might  be  brought  within  the  summary  jurisdic- 
tion upon  a  taxation. 

Mr.  Turner^  in  reply. 

The  cases  cited  are  stated  in  the  judgment. 

The  Master^  the  Rolls  took  time  to  consider  the 
point. 


(a)  6  &  7  Vid.  c.  75.  s.  37. 
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1845.  The  Master  of  the  Rolls.  ^^^  ^ 

In  re  The  question  reserved  in  this  case  is,  whether  the 

Bedson.  solicitor  was  entitled  to  charge  the  sum  of  78/.  \^s.  5d^ 
as  a  professional  disbursement,  in  his  bill  of  costs  against 
his  client. 

It  has  not  been  disputed  before  me  that  the  sum  in 
question  was,  in  fact,  paid  for  the  client  by  the  solicitor, 
in  the  course  of  his  professional  employment,  and  that, 
in  the  ordinary  course  of  business,  the  charge  would 
have  been  allowed  as  a  professional  disbursement 

The  objection  niade  is,  that  the  solicitor  held  a  secu- 
•  rity,  under  which  security,  as  it  is  contended,  the  pay- 
ment ought  to  be  deemed  to   have   been  made,  and, 
therefore,  that  it  ought  not  to  have  been  introduced 
into  the  bill  of  costs. 

It  was  argued,  that,  by  the  effect  of  the  deed  poll,  the 
money  ought  to  be  considered  as  raised  and  appro- 
priated for  the  specific  purpose  intended,  and  that, 
treating  the  money  secured  as  money  placed  in  the 
hands  of  the  client  for  that  purpose  and  immediately 
applied,  it  ought  not  to  be  considered  as  a  disbursement 
to  be  introduced  into  a  taxable  bill. 

The  authorities,  on  the  question  what  disbursements 
are  properly  to  be  introduced  as  items  into  taxable 
bills,  are  very  few,  and  do  not,  I  am  afraid,  lead  to  any 
satisfactory  conclusion. 

In  Hindu  v.  Shackleton  (a)^  a  sum  of  65L  10s.  Gd.^ 
given  by  the  client  to  the  attorney  to  be  disbursed  in 

fees 

(a)  1  TamU.  556.  (1809> 
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fees  to  counsel,  and  which  was  so  applied,  was  held  to  1845. 

be  properly  introduced  into  the  bill  as  a  disbursement.  ''^"V*^^ 

These  fees,  as  was  observed  in  another  case,  were  costs  Bepson  . 
in  tlie  cause. 


In  WooUison  v.  Hodgson  (a),  the  Defendant  paid  the 
amount  of  the  debt  and  costs  to  his  attorney,  who  paid 
it  to  the  Plaintiff.  It  was  said,  that  the  cause  was  at 
an  end,  that  the  sum  was  specifically  received  and  paid 
over  as  directed,  and  that  it  ought  not  to  be  inserted  in* 
the  attorney's  bill. 

In  Hai/s  V.  Trotter  (i),  the  question  was  not  decided. 
The  attorney  did  not,  at  first,  treat  as  a  disbursement 
to  be  charged  in  his  bill,  the  payment  which  he  had 
made,  out  of  a  larger  sum,  which  the  client  had  given 
him  for  a  particular  purpose ;  but  with  a  view  to  the 
costs  of  taxation,  he  wished  to  introduce  it  afterwards, 
and  this  was  not  allowed. 

In  Franklin  v.  Featherstonhaugh  (c),  it  was  held, 
that  an  attorney  was  authorised  to  insert  in  his  bill,  the 
amount  paid  to  a  proctor  employed  by  him  for  his 
client,  and  it  was  said  to  be  the  constant  course,  to 
consider  disbursements  of  this  description  as  properly 
forming  part  of  an  attorney's  bill. 

In  Harrison  v.  Ward  (r/),  it  was  held,  that  an  at- 
toniey  had  a  right  to  introduce  into  his  bill  disburse- 
ments made  by  him  for  his  client,  although  he  had  no 
discretion  as  to  their  amount,  if  there  was  no  specific 
appropriation  of  money  paid  by  his  client  to  him  for 

such 

{a)  2  Dowl,  360.  (1834).  (c)  1  Ad.  <$■  EL  478.,  3  Neo, 

{b)  5  Barn.  4*  Ad.  1 106.,  3      ^  Man.  779. 
Nifv.  4-  Man.  174.  (1834).  (rf)  4  Dowi.  39.  (1835). 
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1845.       such  disbursemeuts.     In  giving  judgment  in  ibis  case, 
^■^"V^^     Mr.  Justice  Coleridge  refers  to  fVooUisan  v.  Hodgsonj  as 
Bbdsok.      shewing,  that  if  a  particular  sum  be  given  bj  the  client 
to  the  attorney  to  make  a  specific  payment,  over  the 
amount  of  which  the  attorney  had  no  discretion,  and, 
therefore,  was  to  act  as  a  mere  conduit  pipe,  that  would 
not  properly  be  a  disbursement  which  ought  to  be  in- 
troduced as  a  taxable  item  in  the  bill.     Thb  was  the 
case  principally   relied  on   in   the  argument  for  the 
.  client 

I  have  not  met  with  any  other  authority  on  the  sub- 
ject, and  none  of  those  which  I  have  mentioned  are  ap- 
plicable to  the  present  case,  and  regarding  the  circum- 
stances of  the  present  case,  I  am  of  opinion,  that  charging 
a  sum  on  a  fund  is  not  raising  it,  and  that  payment  od 
the  credit  of  a  charge  cannot  amount  to  a  contem- 
poraneous raising  and  appropriation ;  and  further,  that 
giving  security  for  an  estimated  sum,  greater  than  the 
sum  which  ultimately  proved  to  be  necessary,  cannot  be 
deemed  to  be,  or  treated,  as  the  specific  appropriation 
of  a  particular  sum  for  the  required  purpose* 

It  is  obvious,  that  solicitors*  may  improperly  escape 
the  costs  of  taxation,  if  they  are  allowed  to  charge,  as 
disbursements,^  payments  which  ought  not  to  be  intro- 
duced into  their  bills  of  costs,  and  it  is  very  necessary 
that  due  attention  should  be  given  to  the  subject,  when 
the  circumstances  require  it ;  but  in  this  case,  it  is  not 
denied,  that  the  sum  in  question  would  have  been  pro- 
perly introduced  into  the  bill,  if  the  security  had  not 
been  given.  I  am  of  opinion^  that  this  security  does 
not  deprive  the  attorney  of  his  right  to  treat  it  as  a  dis- 
bursement, and  that  the  solicitor's  liability  to  have  his 
bill  taxed  or  moderated  cannot  be  destroyed,  by  his 

having 
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having  taken  a  security  for  the  payment  of  disburse-        1845. 
meots. 

The  security,  if  good  for  any  thing,  could  only  be 
good  for  what  should  appear  to  be  due  on  the  taxation 
or  moderation. 

On  the  whole, .  therefoi*e,  I  am  of  opinion,  that  the 
78^  14&  5d.  ought  to  have  been  retained  in  the  bill,  and 
that  with  reference  to  that,  it  must  be  referred  back  to 
the  Master  to  review  his  report. 


"^m 


The   Marquis  of  HERTFORD  v.  The   Count  and       June  so. 

^  Countess  de  ZICHI.  {^^Jf  •'•     . 

'  Nov.  S. 

^T^HIS  case  came  on,  upon  a  demurrer  filed  by  the  It  is  perfectly 
*■-    Count  and  Countess  de  ZfcAi  to  a  bill  filed  by  the  general  rule 

Marquis  of  Hertford  under  the  following  circumstances  :  '!?^'  *  P^cu- 
*  ^  niary  legatee 

i«  not  a  ne- 
Tbe  late  Marquis  of  Hertford^  by  various  codicils  to  cessary  or 

his  will,  bequeathed  to  the  Countess  de  Zichi  legacies  toTwirfor^  ' 

amounting  to   86,000/.,   and  also  certain   property  at  an  account  of 

Milan,  (a)     He  had  also  in  his  lifetime  made  a  settle*  estate.    It  is 

mentof  10,000/.  on  the  Countess  (fi),  and  had  given  t||edutyof 

,  ^  "  o  the  executors 

her  very  considerable  sums  of  money  as  advancements,    to  protect  the 

J      estate  against 
improper 
(a)  See  The  Marqw  of  HerU         {h)  See  Counteu  Berchtoldt  v.  demands. 
ford  V.  Lord  Lowlher,  7  Bea-      The  Marquis  of  Hertford,  7  Bea-       But  where 
«iif,l.  ««n,172.  a  question 

'  *  .  directly  oc- 

curred between  the  residuary  legatee  and  a  pecuniary  legatee,  which  it  was  found 
impossible  to  determine  in  a'  general  administration  suit,  and  a  suit  was  afterwards 
instituted  by  the  residuary  legatee  against  the  pecuniary  legatee  and  the  executor 
to  determine  it,  a  demurrer  by  the  pecuniary  legatee,  on  the  ground  that  he  had  im- 
properly been  made  a  party,  was,  under  the  special  circumstances,  overruled. 
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184r5.  In  a  bill  filed  by  the  present  Marquis,  who  was  the 

JJ^^T"^     residuary  devisee  and  legatee  of  the  late  Marquis,  for 
of  Hbrtford  the  general  administration  of  the  estate  of  the  late  Mar- 
The  Count     ^^^^  (^^  which  the  Countess  de  Zicki  was  no  party), 
and  Countess   a  question  arose,  whether  any  of  the  large  legacies, 
thus  bequeathed  to  the  Countess  by  the  late  Marquis, 
ought  to  be  considered  as  adeemed  or  satisfied  alto- 
gether or  in  part ;  but  it  appeared,  upon  the  argument 
of  exceptions  to  the  Master's  report,  that  the  questions 
could  not  be  determined   in  that  suit,   and  the  cause 
stood  over  for  the  parties  to  adopt  such  proceedings  as 
they  might  be  advised  were  proper,  (a) 

Under  those  circumstances,  the  Count  and  Countess 
de  Zicki  filed  a  bill,  marked  with  the  name  of  the  Vice- 
Chancellor  Knight  BrticCj  against  the  executors,  without 
making  the  present  Marquis  a  party.  To  that  bill 
the  executors  objected,  that  the  residuary  legatee  was 
not  a  party,  and  the  objection  was  allowed. 

m 

On  the  other  hand  the  present  Marquis  filed  this 
bill,  not  only  against  the  executors,  but  also  against  the 
Countess  de  Zic/ii  and  her  husband,  and  thereby  he  in- 
sisted, that  the  testator  stood  in  loco  parentis  towards  the 
Countess,  that  the  settlement  and  advancements  were  to 
be  taken  in  ademption  and  satisfaction,  pro  ianto^  of  the 
legacies,  and  also  that  some  of  the  legacies  were  given  in 
substitution  for  others  previously  bequeathed.  The  bill 
prayed  a  declaration  of  the  rights  of  the  Plaintiff,  that 
all  necessary  accounts  might  be  taken,  and  for  an  in- 
junction to  restrain  the  Countess  from  proceeding  to 
recover  the  Austrian  bonds,  &c.,  to  which  it  had  been 
declared  she  was  not  entitled,  {b) 

To 

(a)  Rolls,   Feb.   17.   24,  and  {b)  S6e  The  Marquit'o/Heri' 

1  March  1845.  '      ford  v.  Lord  Lowiber,  7  Beav.  1. 


de  ZicHi. 
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To  the  present  bill  the  Countess  de  Zichi  and  her        1845. 
husband  demurred,  alleging  that  the  PlointifF  was  not    JlJ^/*^ 
entitled  to  any  relief  or  discovery  against  them.  of  Hertford 

V, 

The  Count 
Mr.  Turner  and  Mr.  Tripp,  in  support  of  the  de-   and  (^untess 

marrer.  The  only  relief  asked  by  the  bill,  exclusive  of 
the  injunction^  is  for  a  simple  declaration  of  right.  This 
is  a  species  of  decree  which  this  Court  will  not  make. 
A  legatee  cannot  be  made  a  Defendant  to  an  adminis- 
tration suit,  nor  can  one  legatee  sue  another  in  respect 
of  his  legacy.  It  is  the  duty  of  the  executors  to 
resist  all  improper  claims  made  against  the  estate.  On 
similar  principles,  if  a  legacy  be  improperly  paid,  the 
residuary  legatee  cannot  maintain  a  suit  to  make  the 
party  refund  it  {a) ;  he  must  sue  the  executor ;  again 
a  debtor  to  the  estate  of  the  testator  cannot  be  mixed 
up  with  an  administration  suit,  Pearse  v.  Hewitt  {b) : 
he  is  .accountable  to  the  executor  only,  unless  there  be 
fraud  or  collusion.  Here  there  is  no  averment  of  col* 
lusion,  or  that  the  executors  intend  to  pay  the  legacies ; 
it  is  merely  stated,  that  the  Plaintiff  is  "  apprehensive  " 
that  they  will.  Even  if  the  executors  did  intend  and 
actually  did  pay  the  legacies,  that  could  not  form  a 
proper  ground  for  supporting  this  bill,  where  neither 
insolvency  nor  fraud  is  alleged.  If  the  form  of  this  bill 
be  correct,  the  residuary  legatee  might  maintain  a  sepa- 
rate suit  against  every  legatee,  disputing  their  bequests* 

Again,  it  does  not  appear  upon  the  bill,  that  the 
Plaintiff  is  unable  to  obtain  relief  in  the  administration 
suit.  Even  if  he  were  unable,  still  this  ought  not  to 
have  been  an  original  independent  suit,  but  one  sup- 
plemental to  the  former. 

As 

{a)  But  see  Conietl  v.  BeU,  I  Y.         (b)  7  Simotu,  471. 
*  CM  {C.  C),  569. 


de  ZiCHi. 
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184>5.  As  to  the  injunction,  this  Court  has  no  jurisdiction  to 

Y^^f^-     restrain  a  foreigner,  domiciled  abroad,  from  proceediug 

of  Hertford  in  a  foreign  court  of  law.  * 

«. 
The  Count 
and  Countesa        Mr.  Kindersley  and  Mr.  Schomberg^  contri^  in  support 

of  the  bill.     There  is  no  such  rule  of  pleading  as  that 
stated  on  the  part  of  the  Defendants.     If  there  were, 
this  is  an  excepted  case,  one  of  peculiar  circumstances  ; 
it  has  been  found  impracticable  to  determine  the  ques- 
tions here  raised,  except  by  an  independent  proceeding;, 
and  so  these  Defendants  have  themselves  thought,  by 
filing  their  bill  in  the  other  branch  of  the  Court     The 
only  persons  interested  in  the  question  are  the  Plaintiff 
and  the  legatees,  and  the  question  will  be  more  conve- 
niently and  properly  discussed  between  the  parties  thus 
directly  interested,  than  between  each  separately  and  the 
executors.     The  rule  as  to  debtors  has  been  too  broadly 
stated  by  the  other  side:  it  admits  of  exceptions;  Bamsher 
V.  Watkins  {a\  Neodand  v.  Champion,  (b) 

A  residuary  legatee  has  an  interest  in  seeing  that  no 
improper  payment  is  made  to  the  pecuniary  legatees,  as, 
in  case  of  a  devastavit^  the  loss  might  fall  on  him ;  Ex 
parte  Chadwin.  (c)  It  is  not  necessary  that  the  bill  should 
be  supplemental;  the  proceedings  in  the  administration" 
suit  are  stated  and  adopted  in  this  bill,  so  that  there  is  a 
sufficient  connection  between  them. 

It  has  been  declared  that  the  Polish  bonds  did  not 
pass  to  the  Countess  Zichi;  and  this  Court,  in  working 
out  its  own  decision,  has  sufficient  authority  to  prevent 
a  party  proceeding  in  any  other  court  to  recover  them ; 
Bunbftty  v.  Btmbury.  {d) 

Mr. 

(a)  1  Russ.  4-  jif.  277.  (c)  5  Swan.  380. 

(b)  1  Fet,  sen.  105.,  and  see         (d)  3  JBeavan^  173. 
Lancaster  y.  Eton,  4  Beavan^ 
158. 
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Mr.  Trippy  in  reply,  1845- 


.  '  The  Marquia 

of  Hertford 
«. 
The  Master  of  the  Rolls.  The  Count 

and  Counte80 
I  own  that  the  course  which,  on  this  occasion,  is  <1®  Zichi. 
pursued  on  the  part  of  the  Count  and  Countess,  has  in 
some  degree  surprised  me.  I  cannot  understand  how 
justice  is  likely  to  be  promoted  by  it.  It  is  perfectly 
settled,  as  a  general  rule,  that  a  pecuniary  legatee  is 
not  a  necessary  or  proper  party  to  a  bill  for  an  account 
of  the  personal  estate ;  it  is  the  duty  of  the  executors  to 
protect  the  estate  against  improper  demands. 

But,  having  regard  to  the  peculiar  circumstances  of 
this  case,  the  former  suit,  the  questions  which  arose  in 
it,  and  the  difficulty  of  determining  them  between  the 
residuary  legatee  and  the  executors  alone,  the  position 
of  the  parties,  and  the  nature  of  the  questions  which  are 
still  to  be  determined,  I  am  of  opinion,  that  the  questions 
are,  in  this  case,  properly  to  be  determined  between 
the  residuary  legatee  and  the  pecuniary  legatee,  and 
that  the  Plaintiff,  as  residuary  legatee  and  as  devisee  of 
the  real  estates  charged,  has,  in  aid  of  the  justice  which 
he  asks  in  the  former  suit,  a  right  to  at  least  some 
of  the  relief  which  he  seeks  in  this  case. 

There  would,  I  think,  have  been  no  doubt,  if  the  bill 
had  stated,  with  a  little  more  detail,  the  proceedings  in 
the  former  cause,  for  the  purpose  of  shewing  that  his 
proceedings  in  this  cause  are  auxiliary  to  the  decision 
of  the  questions  which  arose  in  the  former  cause.  His 
omitting  to  do  so,  in  the  manner  he  ought  to  have  done, 
has  given  some  colour  to  the  grounds  of  this  demurrer, 
and  for  that  reason,  though  I  overrule  the  demurrer,  I 
shall  do  so  without  costs. 
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1845. 


Nov.  8. 


CARPMAEL  V.  POWIS. 


A  solicitor  li    TN   1839^  the  Defendant  Miss  Potw  agreed  to  sell 
not  bound  to      ■  •       -rki  .     .«•  r       •^.^^.      t 

disclose  pro-  some  property  to  the  Plaintiff  for  1800/.     It  was 

fessional  afterwards  arranged,  that,   in   lieu  of  the  1800/.,  the 

communica-  o     '  »  ..         '  ^ 

tions,  which  Plaintiff  should  grant  to  the  Defendant  a  life  annuity, 
t^tween  him-  ^^  amount  of  which,  it  was  alleged,  was  to  be  regulated 
self  and  his  by  that  which  government  would  give  for  a  like  sum. 
An  inquiry  was  made  on  the  point,  and,  ultimately,  an 
annuity  of  176/.  was  granted  by  the  Plaintiff  to  the  De- 
fendant. 


client,  al 
though  no 
litigation 
existed  or 
was  contem- 
plated at  the 
time. 

The  same 
rule  applies  to  misled  as  to  the  amount  of  annuity  which  government 

munications      would  give  for  1800/.,  the  calculation  having  been  erro- 
between  the 
solicitor  and 
a  third  party, 
who  acts  as 
the  medium 
of  commu- 
nication 
between  the 
solicitor  and 
client. 

A  solicitor 
demurred  to 
interroga- 


The  Plaintiff,  by  this  bill,  alleged,  that  he  had  been 


neously  taken  on  a  malcj^  instead  of  a  female  life ;  and 
that  he  had,  consequently,  granted  a  larger  annuity  than 
had  been  agreed.  The  object  of  the  bill  was,  either  to 
rescind  the  contract  or  rectify  the  error. 


The  bill  stated  a  suggestion  of  the  Defendant,  that 

the  property  had  been  sold  at  an  under-value,  whereas 

it  charged,  that  instructions  had  previously  been  given 

tones  seeking    to  sell  it  by  auction,  with  a  reserved  bidding  of  1800/. 
a  discovery  of 
communica- 
tions between        The  Plaintiff  examined  a  Mr.  Venning^  as  a  witness, 

statin«T,  that  '  ^^^  ^^^  acted  as  solicitor  of  the  Defendant  in  the'matter, 

in  such  com-    a^d  interrogated  him,  first,  as  to  certain  conversations 

^^  he  considered  which  had  taken  place  between  him  and  the  Defendant, 

and  treated  A.  jjj^  client,  as  to  the  amount  which  had  been  fixed  for  a 
B,  as  repre- 
senting his  reserved  bidding  on  the  contemplated  sale  of  the  pro- 
client,  and  as  nprtv 
being  the  me-  periy 
dium  of  communication  between  him  and  his  client."  Held,  that  he  had  brought 
the  case  within  the  rule  as  to  protection. 
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perty  by  auction,  and  respecting  the  purchase  of  an  ]  845. 
annuity  with  the  purchase  money ;  and,  secondly,  as  to 
conversations  which  took  place,  on  the  occasion  of  the 
transaction,  between  Mr.  Venning  Bud  Mr.  Pawis,  the 
Defendant's  brother,  respecting  the  annuity  proposed  to 
be  granted,  and  the  mode  of  calculating  it,  &c. 

The  witness  demurred  to  these  interrogatories ;  as  to 
the  first,  because  the  conversations  were  confidential 
communications  between  the  Defendant  and  the  witness 
as  her  solicitor ;  and  as  to  the  second,  *<  because  in  all 
his  conversations  with  the  Defendant's  brother,  he  con- 
sidered and  treated  him  as  representing  the  Defendant, 
and  as  being  the  medium  of  communication  between 
her  and  himself,  as  her  solicitor." 

The  demurrer  now  came  on  for  argument 

Mr.  Kindersley  and  Mr.  Malins  for  the  Defendant, 
and  in  support  of  the  demurrer.  With  respect  to  the 
communications  which  took  place  directly  between  the 
solicitor  and  his  client,  it  is  now  expressly  settled,  that 
where  an  attorney  is  professionally  employed  by  a  client, 
any  communications  which  pass  between  them  for  the 
purpose  of  that  employment,  are  privileged  communi- 
cations, which  the  solicitor  is  bound  not  to  divulge: 
Herring  v.  Clobery{a)y  Jones  v.  Pugh  (6). 

Secondly,  communications  with  third  parties,  are  also 
protected,  if  such  third  parties  act  as  the  medium  of 
communication  between  a  solicitor  and  his  client :  Bun-^ 
bury  V.  Bunbury  (c),  Steele  v.  Stewart  ((/). 

Mr.  Steoens  for  the  PlaintiflT,  argued,  first,  that  the 
matters  inquired  after  were  not  those  in  litigation,  but 

collateral 
(a)  1  PhiL  91.  (c)  8  Bew,  175. 

{b)  Jb.96.  (d)  1  PkU.  A71. 

Vol.  IX.  C 
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I84!i.  collateral  facts  which  the  solicitor  was  bound  to  answer  : 
Branvmeli  y.  Lucas  {a%  Secondly^  that  there  was  no 
sufficient  averment,  that  the  communications  were  con- 
fidential and  professional,  for  all  that  was  said  was,  that 
the  witness  *' treated  and  considered''  the  brother  as 
representing  the  client,  ftc.,  and  not  that  soch  was  the 
fact ;  and  that,  therefore,  the  witness  had  not  properly 
brought  himself  within  the  rule:  Stealer  t*  Birch- 
more  {b).  Thirdly,  that  at  the  time  the  communications 
took  place,  there  was  no  litigation  existing  or  in  con-' 
templation ;  and  that  this  must  necessarily  exist,  in  order 
to  entide  the  party  to  protection ;  and,  fourthly,  that 
part  of  the  communications  were  had  with  the  brother, 
and  not  with  the  client,  and  that  there  was  no  protection 
for  such  communication,  unless  some  urgent  necessity 
existed,  which  compelled  an  intermediate  medium  of 
communication. 

Mr.  Kinderdey^ .  in  reply,  referred  to  Langley  ▼• 
Fisher  (c). 

The  cases  of  Parkhurst  v.  I/mten  (d),  Lord  Walsing* 
ham  V.  Goodric1ce{e\  were  also  referred  to. 

The  Master  of  the  Rolls;  I  very  much  regret 
that  there  should  be  so  much  controversy  with  regard 
to  professional  privilege.  I  cannot  help  thinking,  that 
there  has  been  of  late  years  (I  think  I  might  safely  say 
within  the  last  twenty  years)  an  extension  of  that  which 
was  formerly  considered  to  be  the  legitimate  protection 
of  communications  between  parties  and  their  solicitors* 
The  protection  has,  I  must  confess,  been  carried  to  a 
greater  length  than  I  have  been  able  to  satisfy  my  own 

mind 

id)  2  B.^C.  745.  (d)  2  Swan,  194. 

(b)  S  MyU  4-  K.  572.  {e)  S  Hare^  122. 

{e)  5  Beavan^  445. 
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mind  there  are  good  reasons  for,  and  has^  very  nnfor-  1 84-5. 
tunately,  given  rise  to  a  great  difference  of  opinion 
upon  the  subject  of  privilege,  and  to  the  controversy 
to  which  I  have  alluded.  The  matter,  however,  has 
to  some  extent  been  decided  by  authority,  and  it  is  the 
duty  of  us  all  to  give  effect  to  the  decisions  thereon, 
though  I  have  no  hesitation  in  saying,  that  cases  arise 
in  which  we  are  still  left  in  some  perplexity.  However, 
I  am  bound  to  administer  the  law  here  according  to  the 
best  construction  that  I  can  put  upon  the  intent  and 
meaning  of  the  authorities  applicable  to.  the  cases  be- 
fore me. 

What  are  the  circumstances  ?  The  witness  acted  as 
the  solicitor  of  the  Defendant,  and,  in  that  capacity,  had 
several  communications  with  her.  It  is  proposed  to 
examine  this  gentleman  upon  certain  matters  which  took 
place  between  himself  and  his  client  on  those  occasions, 
and  it  is  said  by  the  Plaintiff,  Jhst^  that  the  transaction, 
in  respect  of  which  it  is  proposed  to  examine  the  witness, 
is  no  portion  of  the  transaction  in  question  in  the  cause. 
It  is,  nevertheless,  so  far  treated  by  the  Plaintiff  as 
part  of  the  transaction  in  question,  or  as  affecting  it, 
that  he  has  thought  fit,  by  his  bill,  to  make  allega- 
tions on  the  subject,  and  he  has  proceeded  to  prove  them, 
by  endeavouring  to  obtain  the  evidence  of  this  witness 
upon  the  very  matter.  I  must,  of  necessity,  therefore, 
consider,  that  those  allegations  are  of  a  material  character, 
and  I  am,  therefore,  of  opinion,  that  I  cannot  attend  to 
the  first  objection  to  the  demurrer,  which  has  been  raised 
in  this  case. 

The  second  objection  is,  that  there  is  not  a  sufficient 
allegation  of  the  confidential  and  professional  nature  of 
the  communication  which  took  place  between  these 
parties.  It  was  hardly  worth  while  to  take  such  an 
objection,  but,  looking  .at  the  statement  of  the  witness, 
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1845.  and  applying  to  them  the  plain  principle  of  common 
sense,  I  consider  that  there  is  a  sufficient  allegation  that 
this  communication  was  a  confidential  communication 
between  the  client  and  the  witness,  in  his  character  of 
solicitor.  If  the  statement  be  untrue,  I  cannot  have  the 
least  doubt  that  the  witness  will  be  subject  to  the  severe 
penalties  for  the  assertion  of  that  which  is  false. 

TTiirdly.  It  is  objected,  that  this  communication  took 
place  as  to  a  matter,  respecting  which  no  litigation  was 
contemplated.  I  coqsider  that  this  doctrine  has  been 
overruled,  and  that  the  law  has  been  established  other- 
wise, and  I  could  not  hold  the  contrary,  without  acting  in 
direct  opposition  to  the  case  before  the  Lord  Chancellor 
which  has  l)een  so  frequently  referred  to  in  argument. 
I  consider  that  this  was  a  communication  between  the 
solicitor  and  the  client,  and  that  it  was  of  a  confidential 
nature,  and  that  it  is  not  necessary  that  the  matter  in 
respect  of  which  it  took  place  should  be  a  matter  either 
in  litigation  or  in  contemplation  of  that  litigation  which 
afterwards  occurred.  It  is  proposed  to  examine  this 
witness  in  respect  of  the  very  matter  contained,  or  sup- 
posed to  be  contained,  in  that  confidential  communi- 
cation.    That  cannot  be  done. 

The  fourth  point  is,  that  this  is  the  case  of  an  agent. 
This  is  a  subject  of  more  difficulty  than  the  others. 
But  the  witness  says,  that  he  received  this  commu- 
nication from  the  brother  of  his  client  as  representing 
her,  and  that  he  considered  and  treated  him  as  the 
medium  of  communication  between  himself  and  his 
client.  I  am  of  opinion  upon  the  authorities  that  he 
is  not  to  be  called  upon  to  disclose  those  comiAu- 
nications,  which,  in  his  view,  were  confidentially  received. 
It  is  the  privilege  accorded  to  the  client  that  his  com- 
munication with  his  solicitor  should  be  in  confidence, 

and 
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and  should  not  be  disclosed,  and  it  is  the  duty  of  the  1845. 
solicitor  to  protect  that  privilege.  If  the  client  is  con- 
tent to  waive  it,  and  permits  the  solicitor  to  speak,  then 
no  wrong  would  be  done  to  the  client,  by  his  solicitor 
disclosing  the  matters  reposed  in  him,  for  the  solicitor 
has  no  privilege  personal  to  himself. 

Mr.  Stevens  says,  **  Is  this  matter  to  be  finally  disposed 
of  upon  the  mere  allegations  of  this  gentleman,  that  he 
considered  this  as  a  confidential  communication  1^1 
think  not :  the  demurrer  only,  and  not  the  cause,  ends 
here.  This  may  be  a  matter  to  be  considered  hereafter, 
when  I  know  all  the  points  in  the  cause,  and  the  relative 
situation  of  these  parties  to  each  other,  and  the  points 
in  respect  of  which  this  gentleman's  evidence  is  required. 
This  does  not  and  cannot  finally  decide  the  point ;  it 
only  decides  the  demurrer ;  and,  considering  the  whole 
of  the  circumstances  of  this  case,  I  am  of  opinion  that 
the  demurrer  must  be  allowed  with  costs. 

Mr.  Rogers  appeared  for  the  solicitor,  but  did  not 
argue  the  demurrer. 

Mr.  Stevens.  Both  the  Defendant  and  the  witness 
have  appeared  on  this  demurrer.  The  Plaintifi*  ought 
not  to  be  saddled  with  two  sets  of  costs. 

The  Master  of  the  Rolls.  Let  the  costs  be  ac- 
cording to  the  ordinary  rule  in  such  cases  [a), 

(a)  A£Bnned  by  Lord  Lyndhurtt^  C.,  95th  March  1 846,  1  PAUlipt, 
687. 
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1845. 


GWYNNE  V.  EDWARDS. 

GWYNNE  V.  HICK& 

RAMSBOTTOM  v.  EDWARDS. 


•'"^  "• '*•  GWYNNE  V.  HICK& 

Nov.  16. 


Generally,  the  rilHIS  was  a  motion  made   by  the  Plaintiff  Rams- 
Conn  leaves        ■      ,  <•      »  /••  .  .  « 
the  question  of           boUom^  for  leave  to  file  a  petition  to  rehear  two 

rehearing  to     orders  made  in  the  cause  of  Gwuniie  v,  Edwards^  one 

the  certificate  .  *^ 

of  counsel,       of  the  orders  being  made  in  the  month  of  May^  and  the 

;ev3e«.  °'^^'  °"  *»>«  27th  or  June  1825. 

its  power  and 

andVthe  "'         ^°  ^^®  cause  of  Gaynne  v.  Edwards,  the  bill  was  filed 

order  to  re-  in  1807,  by  Thynne  Home  Gwynncy  on  behalf  of  himself 

tained  under  ^^^  the  Other  specialty  creditors  of  John  BenneU  Popkin, 

such  circum-  ^ho  died  in  the  vear  1804,  havinfif  made  a  will,  whereby 
stances,  or  in  "  »  o  »  ^ 

such  a  man-     "  he  directed  all  his  just  debts  to  be  paid  as  soon  as 

partv  h    ^^  conveniently  might  be  after  his  decease.** 

right  to  com- 

propw  pro-  ^^  ^^®  ^*°"^  ^^  ^^^  death,  he  was  entitled  to  the 

ceedingis  to  equity  of  redemption  of  three  several  copyhold  estates, 

the  petition^  ^"^  of  which  was  mortgaged  to  Elizabeth  Lewis  ;  another 

^  wif^^^'  was   mortgaged,   together  with    certain   freeholds,    to 

person,  not  a  Albany  WaUis ;  and  the  third  was  mortgaged  to  John 

partytothe     Landeg. 

suit,  IS  de-  ®  , 

sirous  of  ob- 

S'nlVe^         ^^^  mortgagees,  Elizabeth  Lewis,  Lewis  Bayly  Wallis, 

must  apply  for  (the  representative  of  the  mortgagee  Albany  WaUis), 
leave  to  pre«  I 

sent  a  petition  ^^^ 

to  rehear. 

A  bill  by  a  creditor,  to  obt^n  relief  inconsistent  with  an  order  in  a  prerioua  suit, 
was  filed  nearly  twenty  years  subsequent  to  the  date  of  the  order,  and  prayed  that 
the  order  might  be  reviewed.  An  application  to  rehear  the  former  suit  was  refused, 
on  the  ground  of  laches,  acquiescence,  and  len^h  of  time,  but  with  liberty  to  renew 
the  application  at  the  hearing  of  the  second  suit. 

A  party  who  comes  in  in  a  creditor*s  suit,  intrusting  the  management  of  the  suit 
to  the  PldntiflT,  must,  upon  an  application  to  review  the  proceeding,  stand  in  the 
place  of  the  Plaintiff,  and,  in  the  absence  of  fraud,  be  bound  by  his  knowledge. 


Edwards. 


CASES  IN  CHANCERY.  SS 

and  Landegy  were  made  Defendants  to  the  suit,  and        184<5. 
the  bill  prayed  the  usual  accounts,  and  that  the  tes-     ^TT*^^^^^ 
tator's  debts,  as   to    any  deficiency  of  the  personal  «. 

estate  to  pay  the  same,  might  be  paid  by  money  to  be 
raised  by  the  rents  or  by  sale  or  mortgage  of  the  real 
estates ;  and  in  case  it  should  be  necessary  to  apply  the 
€M>pyhoId  estates  in  payment  of  the  debts,  and  the  same 
had  not  been  surrendered  to  the  use  of  the  will,  it  was 
prayed,  that  the  surrender  thereof  might  be  supplied  by 
this  Court  in  favour  of  the  creditors. 

It  did  not  appear  that  the  mortgagees,  or  any  of 
them,  made  any  objection  to  being  made  parties  to  the 
suit.  Samuel  Hawkins  was  made  a  Defendant  to  the 
cause,  as  claiming  an  interest  in  pai-t  of  the  tes* 
tator's  estate,  and  also  as  a  trustee  of  the  other  part 
thereof;  and,  pending  the  suit,  viz.  on  the  16th  o(  April 
1810,  HcPwkins  assigned  to  Ramsbottom  and  others, 
under  whom  the  Plaintiff  claimed,  four  several  bonds 
executed  by  the  testator  and  bearing  penalties,  which, 
with  the  costs,  amounted  in  the  whole  to  10,572/.  14s.  9d. 

The  cause  was  heard  on  the  8th  o(  December  1812. 
The  usual  accounts  were  directed,  and,  if  the  personal 
estate  should  be  insufficient  for  payment  of  the  debts 
by  specialty,  the  Master  was  to  inquire  what  free- 
hold, copyhold,  and  leasehold  estates  the  testator  died 
seized  or  possessed  of,  or  entitled  to,  either  in  posses- 
sion or  reversion,  which  were  liable  to  the  payment  of 
his  debts,  and  whether  such  copyhold  estates  were  duly 
surrendered  to  the  use  oC  his  will ;  and  in  case  the 
Master  should  find  that  the  same  were  not  so  sur- 
rendered, it  was  declared  that  such  surrender  ought  to 
be  supplied ; .  and  it  was  ordered,  that  the  customary 
heir  should  procure  himself  to  be  admitted  to  such 
estates,  and  surrender  the  same  accordingly,  except  such 
estates  of  which  the  testator  was  entitled  to  the  equity 
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1845*        of  redemption  only,  as  to  which  an  hiquiry  was  directed. 

G^^^NB      ^^^  ^^^  Master  was  to  inquire,  what  mortgages,  liens, 

V.  and  other  incumbrances  there  were  on  the  testator's 

DWABDs.     freeii^id^  copyhold,  and  leasehold  estates.     And  it  was 

ordered,  that  the  freehold  and  leasehold  estates  which 

the  Master  should  find  liable  to  the  payment  of  the 

debts  should  be  sold. 

Under  this  decree,  and  on  the  14th  of  November  1814, 
Messrs.  Ramsboitam  claimed  to  be  creditors,  by  assign- 
ment from  Hawkihsf  under  the  four  bonds.  The  esta- 
blishment of  the  claim  was  long  delayed,  but  finally 
allowed  in  January  >824. 

During  the  proceedings  before  the  Master,  the  title 
to  the  mortgages  of  the  copyhold  underwent  certain  de- 
volutions. 

Elizabeth  Lewis  died ;  her  mortgage  became  vested 
in  Leyshon  Bogers,  who  was  made  a  party  to  the  cause; 
but  in  the  year  1818,  he  assigned  his  interest  to  Charles 
Callandf  who  claimed  to  be  interested,  not  only  in  the 
mortgage  assigned  by  BqgerSf  but  also  to  be  entitled  to 
the  equity  of  redemption. 

The  mortgage  in  the  freeholds  and  copyholds,  which 
had  passed  from  Albany  Wallis  to  Lewis  Bayly  Wallisj 
became  vested  in  Ht^h  Smith, 

And  Landeg  having  died,  his  mortgage  became  vested 
in  Eeytiolds  and  Vaughan^  or  one  of  them,  and  they  were 
made  parties. 

At  a  period  long  before  the  date  of  the  Master's 
report,  a  question  seems  to  have  been  made,  whether 
the  mortgaged  copyhold  estates  were  liable  to  the  pay- 
ment of  the  testator's  general  specialty  debts. 

Mr. 
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Mr.  Hugh  Smithy  who  had   become   the  owner  of       1845. 
WdUiis  mortgage,  made  a  proposal  for  receiving  pay-     ^q^^^^ 
ment;  and  in  November  1818,  an  order  was  made,  to  v. 

take  an  account  of  what  was  due  thereon ;  and,  by  a 
separate  report,  made  on  the  6th  of  July  1822,  it  ap- 
peared that  the  sum  of  5119/.  155.  *1d.  was  due;  and 
the  testator's  freehold  estates  having  been  sold  for 
16,551/.  2&  ScLy  it  was  ordered  that  fVaUis^a  mortgage 
should  be  thereout  paid,  and  this  was  accordingly  done; 
:hat  is,  the  mortgage,  which  was  a  charge  on  some 
freeholds  and  copyholds,  was  paid  exclusively  out  of  the 
produce  of  freeholds.  It  did  not  appear  that,  at  that 
time,  any  thing  was  distinctly  done  or  declared  as  to  the 
liability  of  the  copyholds. 

But  after  the  order  of  November  1818,  relating  to 
WaUis^s  mortgage,  it  seemed  to  have  been  assumed,  that 
the  copyholds  comprised  in  Landers  mortgage  were 
not  liable  to  the  general  debts  of  the  testator ;  for  Rey^ 
nolds  and  Vaughan  being  in  possession  as  mortgagees, 
an  order,  dated  the  4th  of  May  1819,  was  made  for 
taking  the  accounts,  applying  the  rents  received  in  pay- 
ment of  the  debt,  and  ascertaining  what  was  due.  It 
.was  reported,  on  the  16th  of  August  1819,  that  the 
mortgage  debt  had  been  paid  or  extinguished,  and  that 
there  remained  due  from  Reynolds  and  Vaughan  the 
sum  of  46/.  5s.  lid.  It  was  then  ordered,  on  the  1st  of 
December  1819,  that  they  should  surrender  the  copy- 
holds into  the  hands  of  the  lord  of  the  manor  to  be 
granted  to  Mr.  Edwards  and  Mrs.  Montgomery^  the  de- 
visees under  the  testator's  will.  Possession  was  given 
to  them  and  was  not  afterwards  disturbed. 

In  this  state  of  things,  Lewises  mortgage  having  been 
assigned  to  Calland,  who  claimed  the  equity  of  redemp- 
tion, WaUis^s  mortgage  having  been  paid  out  of  the 
freeholds,  and  Landers  mortgage  being  paid  off  and 

the 
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1845.  the  estate  in  the  bands  of  the  devisees,  and  all  the  Tree- 

^f^^^*^  holds  having  been  sold,  the  Plaintiff  proposed,  that  ail 

V.  the  copyholds,  or  at  least  those  which  were  comprised 


Edwards, 


in  WaUi^s  mortgage,  should  be  sold.  Although  the 
proposal  comprised  the  whole,  yet  no  question  seemed 
to  have  been  seriously  raised,  except  as  to  the  copy- 
holds comprised  in  WalUs's  mortgage ;  the  Master,  to 
whom  it  was  referred  to  inquire  what  freehold,  copy- 
hold, and  leasehold  estates  the  testator  was  entided  to 
which  were  liable  to  the  payment  of  his  debts,  by  his 
report,  dated  the  20th  of  May  1825,  after  finding  that 
the  testator's  specialty  debts  amounted  to  26,472iL  175., 
stated  his  opinion  to  be,  that  the  testator  did  not  die 
seized  or  possessed  of  or  entitled  to,  either  in  possession 
or  reversion,  any  copyhold  estates  which  were  liable  to 
the  payment  of  his  debts,  unless  the  copyhold  premises 
comprised  in  WaUiis  mortgage  should,  (subject  to  the 
life  interest  oi  Mary  Popkin^)  be  deemed  liable  to  such 
debts,  to  the  extent  of  5119/.  155.  7i.,  found  due  on 
WaUis^s  mortgage,  inasmuch  as  that  mortgage  was  a 
charge  on  both  freeholds  and  copyholds,  and  had  been 
paid  out  of  freeholds. 

This  report  was  duly  confirmed,  and  thereby  the 
liability  of  the  testator's  interest  in  the  copyholds  com- 
prised in  the  mortgages  of  Lewis  and  Landeg  was,  in 
effect,  negatived ;  and  the  report  was  so  expressed,  as 
to  leave  the  question  as  to  the  liability  of  the  copyholds 
comprised  in  WaUi^s  mortgage  open  for  the  consider- 
ation of  the  Court,  on  the  hearing  for  further  directions. 

The  cause  was  heard  for  further  directions,  and  the 
point  was  argued  before  Lord  Giffbrd  on  the  27th  of 
June  1 825.  (a)  His  lordship  declared  that  the  copyholds 
comprised  in  Wallis^s  mortgage  were,  subject  to  the 
life  estate  of  Mary  Popkin^  liable  to  the  payment  of  the 

testator's 

(a)  Q  Ruu.  289.  n. 
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testator's  debts  to  the  extent  of  5119/.  155*  Ti.,  which        1845. 
had  been  paid  as   before  mentioned;   and  it  was  or-     ^T^''*^"^'^ 

uWYNNB 

dered  that  the  same  copyholds  should  be  sold.    The  bill  v. 

was  dismissed  against  Thomas  and  Rogers^  who  had  as-     Edwards. 
signed  Lewises  mortgage  to  Calland,  and  the  residue  of 
the  fund  in   Court  was  ordered   to    be  apportioned 
amongst  the  specialty  creditors. 

Under  that  order,  the  copyholds  were  sold,  and  the 
bill  being  revived,  after  an  abatement  caused  by  the 
death  of  the  Plaintiff  Tkynne  Home  Gvsynne  in  1826, 
the  proceeds  were  applied  in  payment  of  costs,  and  the 
residue  was  apportioned  among  the  creditors. 

The  suit  was  not  wound  up  till  the  year  1829,  and  in 
the  whole,  it  is  said,  that  the  RamsboUoms  received  no 
more  than  the  sum  of  5589/.  145.  on  account  of  their 
debt  of  10,57221  145.  9d,  leaving  no  less  than  4983/.  Os. 
9d.  unpaid,  and  still  due  to  them. 

In  the  meantime,  the  devisees  of  Popkin  claimed,  as 
against  CaUand^  to  be  entitled  to  the  equity  of  redemp- 
tion of  the  estate  mortgaged  to  Lewis,  and  Calland  re- 
sisting their  claim,  in  February  1829,  a  bill  was  filed  to 
enforce  it.  Calland  seems  to  have  offered  every  oppo- 
sition in  his  power,  but  ultimately,  the  Plaintiffs  suc- 
ceeded ;  they  established  their  title  to  the  equity  of  re- 
demption, and  proved  that  a  considerable  sum  was  due 
to  them  from  Calland.  {a) 

But  as  their  proceedings  against  Calland  were  grow- 
ing to  a  close,  Ramsbottomf  the  present  Plaintiff,  stating 
himself  to  be  entitled  to  the  debt  which  was  proved  in 
Gwynne  v.  Edwards,  and  to  the  sum  of  4983/.  05.  9rf.  re- 
maining unpaid,  filed  his  bill  on  the  30th  of  At^ust  1844. 

The 

(a)  See  Montgomery  v.  Calland^  14  Simontj  79. 
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1845.  The  bill  in  Ramsbottom  Y.Edwards  allied,  that  tlie 

^^^^^"^     copyholds  comprised  in  the   mortgages   of  Lewis  and 
o.  Landegj  respectively,  were  and  are  liable  to  the  payment 

Edwards,  ^f  ^j^^  testator's  debte,  and  prayed  a  declaration  to  that 
effect,  and  consequential  relief,  and  that  the  Plaintiff 
might  have  such  relief,  notwithstanding  the  report  of  the 
20th  oi  May  1825  and  the  decree  of  the  27th  of  Jwie 
1825,  or  any  other  orders  or  proceedings  in  Gvoynne  v. 
Edwards,  and  that  the  same  might  be  reviewed,  and 
might  be  altered  and  varied,  so  far  as  might  be  necessary 
for  the  purposes  of  the  Plaintiff;  and  that,  for  the  same 
purposes,  the  cause  of  Gixn/nne  v.  Edwards  might  be  re- 
heard on  further  directions  on  the  report  of  the  20th  of 
May  1825,  as  against  the  Defendants  Martha  Edwards, 
Philip  Jones  Beer,  and  Elizabeth  Ann  his  wife,  and  Edwin 
Ueweliyn  Beer,  and  that  the  Plaintiff  might  be  at  liberty 
to  present  a  petition  of  rehearing  for  that  purpose,  &c.  &c. 

The  bill  was  amended  on  the  1 1th  of  Naoember  1844; 
the  answer  was  put  in  on  the  2d  of  June  1845;  and  this 
motion  was  soon  afterwards  made,  asking  that  the 
Plaintiff  might  be  at  liberty  to  present  a  petition  to  re- 
hear the  cause  of  Gwynne  v.  Edwards  on  further  direc- 
tions, on  the  report  of  the  20th  of  May  1825,  as  against 
Martha  Edwards,  Philip  Jones  Beer,  and  Edwin 
Uewelfyn  Beer. 

Mr.  Turner  and  Mr.  A.  Smith,  for  Ramsbottom,  in 
support  of  the  motion,  insisted,  (though  this  was  not 
the  proper  occasion  to  argue  It,)  that  the  direction 
in  the  will  to  pay  the  debts,  created  a  charge,  in  favour 
of  the  testator's  creditors,  upon  his  copyhold  estates  (a), 

and 

(a)  CUfford  v.  Leunty  6  Mad.  ringion,  2  MyL  ^  K,  600.;  Price 

33. ;  Ronalds  v.  FMtam,  Turn,  v.  North,    1  Phitlipt,  85. ;  and 

4"  if.  418.;    Graves  v.   Graves,  Jones  v.  Williams,  1  Colly.  156. 
8  Sim.  43.;  Douce  v.  Lady  Tor- 
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and  that,  therefore,  the  creditors  were  entitled  to  pay-        1845. 
ment  before  the  devisees  could   take  any  thing;  and      (^y^^ 
that  the  orders  complained  of  were  erroneous.     They  v. 

argued,  that  the  course  adopted  by  the  present  Plain-  d^^rds. 
tiff  was  the  proper  one  to  obtain  the  relief  to  which 
he  was  entided ;  that  a  creditor,  though  no  party  to  a 
creditor's  suit,  but  who  had  come  in  under  the  decree, 
might  appeal  from  the  decree  or  rehear  the  cause; 
Giffard  v.  Hort  {a) ;  and  as  to  the  length  of  time,  that 
though  a  bill  of  review  could  not  be  brought  after  twenty 
years  had  elapsed  from  the  decree,  Lytion  v.  lytton  (6), 
still  the  rule  did  not  apply  to  a  rehearing,  which  had 
been  permitted  at  a  .distance  of  about  twenty-four 
years  (c);  besides  which,  this  bill  had  been  filed  within 
the  twenty  years.  That  it  was  objected  by  the  answer 
that  there  could  be  no  review  of  the  proceedings,  unless 
all  the  parties  to  the  former  proceedings  were  brought 
before  the  Court,  but  that  this  was  unnecessary,  where 
it  was  shewn  that  their  rights  had  been  discharged,  as 
by  full  payment  to  the  mortgagees  and  by  the  determin- 
ation of  the  life  interest. 

Mr.  Spence  and  Mr.  Campbell^  in  opposition  to  the 
motion.  This  is  an  application  to  the  discretion  of  the 
Court,  and  must  be  materially  affected  by  Uie  nature  of 
the  different  proceedings,  the  conduct  of  the  parties, 
and  the  great  lapse  of  time. 

It  ought  not  to  be  granted,  firs^  because  the  Plaintiff, 

having  notice  of  his  rights,  has,  by  his  acquiescence  in 

the  orders^  disentided  himself  to  the  assistance  of  the 

Court ;  and,  secondly,  in  consequence  of  the  great  length 

of  time  which  has  elapsed  since  the  orders  complained 

of  were  pronounced. 

First, 

(a)  1  Sch.  4r  Lef-  409.  (c)  S  P.  Wm.  (6th  ed.),  p.  8. 

\h)  4  Bro,  C.  C.  441.,  and  see      note  D. 
Redetdalcj  p.  88. 


30 


CASES  IN  CHANCERY. 


1845. 


First,  Ramsbottom^  who  was  a  purchaser  from  Hawkins 
pendente  lite^  stands  in  his  position,  and  has  all  the  no- 
tice which  Hawkins^  who  was  a  party  to  the  suit  and 
had  also  been  the  solicitor  of  some  of  the  parties,  had. 
Again :  RamsboUom^  coming  in  as  a  creditor  under  the 
decree^  was  a  quasi  party,  and  *'must  abide  by  the  con- 
duct of  the  party  who  managed  the  cause ;  ^  Hercy  v. 
Dinwoody.  (a)  He  stands  in  the  position  of  Gwynne^  who, 
in  his  statement  of  facts,  of  the  12th  of  April  1824,  set 
out  the  clause  in  the  will  directing  payment  of  the  tes- 
tator's debts. 


All  the  proceedings  shew,  that  the  Plaintiff  in  Owynne 
V.  Edwards  had  notice  of  the  point  now  attieropted  to  be 
raised,  and  it  is  not  necessary  to  shew  that  the  party 
had  actual  knowledge;  in  such  a  case  as  the  present,  the 
question  always  is,  not  what  the  Plaintiff  knew,  but  what, 
using  reasonable  diligence,  he  might  have  known ;  Young 
V.  Keighfy.  {b)  It  is  incumbent  on  the  Plaintiff  to  shew, 
that  he  has  used  due  diligence  in  applying  to  the  Court 
to  correct  the  alleged  error:  without  that,  this  Court  will 
do  nothing  to  assist  him.  Thus,  in  Young  v.  Keighb/{c)y 
it  is  said,  **  It  is  most  incumbent  on  the  Court  to  take 
care  that  the  same  subject  shall  not  be  put  in  the  course 
of  repeated  litigation ;  and  that,  with  a  view  to  the  ter- 
mination of  suit,  the  necessity  of  using  reasonable  active 
diligence  in  the  first  instance  should  be  imposed  upon 
parties.'^  The  dictum  in  Hera/  v.  Dinwoody  (d)  is  still 
more  applicable  to  the  present  case :  —  ^  Where  a  party 
has  laid  by  for  a  great  length  of  time,  and  suffered  an 
estate  to  be  distributed,  he  shall  not  have  an  account 
I  cannot  say  that  creditors  shall  come  in  at  any  time." 


{a)  4  Bro,  C,  C.  p.  269. 
(6)  16  Vet.p.55U 
(c)  16  Fa.  548. 


Secondly. 

(rf)  4  B,  a  C.  257.  and  2  Vet. 
jun.  87. 


Edwabds. 
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Secondly.     Length  of  time  alone  is  an  insuperable        1845. 
bar  to  the  PiaintifT.     The  testator  died  so  long  back  as     ^^\^ 
1804;  a  surrender  to  the  devisees  of  the  copyholds  v. 

mortgaged  to  Landeg  was  ordered  in  18 19,  and  the 
order  on  further  directions,  now  complained  of,  was 
made  in  1825.  It  is  clear  that  such  delay  in  bring- 
ing forward  the  claim  would  have  been  a  bar  to  the 
equity  if  a  suit  had  been  instituted  after  that  delay  for 
the  purpose  of  enforcing  it ;  Gregory  v.  Gregory  (a), 
Roberts  v.  TunstaU  (b) ;  if  do,  it  must  be  equally  a 
bar  to  an  application  for  leave  to  raise  that  equity. 
This  bill  proceeds  on  errors  apparent  upon  the  pro- 
ceedings, and  the  same  rule  must  be  applied  to  it  as 
to  a  bill  of  review ;  but  a  bill  of  review  for  error  ap- 
parent will  not  lie  after  twenty  years  from  the  making 
of  the  decree;  Smith  v.  CUy{c)\  and  it  is  in  thedis-» 
cretion  of  Uie  Court  to  give  leave  to  file  a  bill  of  review 
on  the  discovery  of  new  evidence ;  Wilson  v.  Webb  (d) ; 
in  which  case  the  leave  was  refused. 

Another  objection  is,  that  the  first  suit  has  abated. 
It  is  said  that  the  Plaintiff  Ramsbottom  might  take  up 
the  proceedings,  but  that  could  only  be  done  by  the 
permission  of  the  Court ;  Hotdditch  v.  The  Marquis  of 
DonegalL  {e)  The  interests  of  the  public,  as  well  as  of 
the  parties,  require  that  some  limit  should  be  put  to 
litigation,  especially  where  the  subject  has  been  so 
long  adjudicated  and  so  long  acquiesced  in. 

Mr.  Turner^  in  reply. 

The  Master  of  the  Rolls.— If  the  Plaintiff,  Mr. 
B/msbottom^  be  a  just  and  bond  Jide  creditor  of  the 

testator, 

(a)   G.  Cooper^  SOl.,  and  see  (c)  Z  Bro.  C.  C.  659. 

Hmgate  v.  Gatcoyne^  2  PldlUpi,  {d)  S  Cox,  5. 

25.  (0  I  5.  4-  Si,  p.  494.,  and  see 

(ft)  4  Hare,  257.  Dixon  v.  Wyait,  4  Mad,  392, 
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1845.        testator,  it  is  rather  hard  upon  him  that  the  property 

j!^"^^     which  is  subject  to  the  payment  of  his  debt  should  be 

ff.  now  in  the  hands  of  the  devisees,  and  he  excluded ;  on 

Edwards.     ^^  other  hand,  if  the  devisees  have  been  led  into  a 

reasonable  and  well  founded  expectation  that  they  were 

not  to  be  disturbed  in  their  possession  of  two  of  the 

copyholds,  one  of  which  was  delivered  to  them  by  the 

Court,  and  the  other  recovered  by  them  after  a  long  and 

expensive  litigation  with  Calland^  it  would  certainly  be 

hard  now  to  dispossess  them  of  that  property. 

The  testator,  died  in  1804,  having  three  copyholds, 
which  were  circumstanced  in  the  manner  stated.  It  is 
said  on  one  side,  that  by  his  will  he  charged  his  copy- 
hold estate  with  his  debts ;  the  other  side  say,  that  the 
expressions  are  such,  that  the  estates  were  not  so  charged, 
and  that  the  parties  were  so  advised  by  the  late  Mr. 
Bellj  pending  the  proceedings,  {a) 

The  bill  in  Gwynne  v.  Edwards  was  filed  in  1807,  and 
the  mortgagees  were  made  parties.  It  is  well  established 
that  where  a  mortgagee  is  made  a  party  to  a  bill  for 
the  administration  of  the  estate  of  the  mortgagor,  he 
has  a  right  to  say,  that  he  cannot  be  brought  before  the 
Court  except  for  the  purpose  of  redemption,  and  he 
may  insist  on  having  the  bill  dismissed  against  him.  On 
the  other  hand,  we  know  that  it  is  not  unfrequently 
done,  and  if  permitted  by  the  mortgagee,  it  is  found  to 
be  a  very  convenient  proceeding,  in  order  that  the 
mortgagee  may  concur  in  a  sale  of  the  property :  and 
besides  this,  there  are  other  difficulties  which  are  got  rid 
of  by  that  mode  of  proceeding. 

When  Gm/nne  v.  Edwards  came  on  for  hearing,  the 
Court  directed  accounts  to  be  taken,  and  an  inquiry  of 

what 

(a)  March,  1895. 
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ivhat  freeholds  or  copyholds  the  testator  was  entitled  to        1845. 
which  were  liable  to  the  debts.     The  form  of  this  de- 
creey  therefore,  naturally  implies  that  there  might  have 
been  some  which  were  not  liable.     The  question,  then, 
was  fairly  open  under  the  decree. 

In  the  course  of  the  suit  this  proceeding  took 
place,  which  is  very  important.  In  December  1819,  the 
Court  ordered  the  balance  due  from  the  mortgagees  (who 
represented  Landeg)  to  be  paid  to  the  devisees,  and  a  sur- 
render to  be  made  to  them  of  the  copyholds  comprised 
in  Laiide^s  mortgage.  By  the  act  of  the  Court,  there- 
fore, these  estates  were  withdrawn  from  the  cause,  and 
possession  was  given  to  the  devisees.  PrirndfaciCi  one 
can  hardly  look  at  the  transaction  as  any  thing  but  an 
intimation  of  opinion  of  the  parties,  that  the  devisees  had 
a  right  to  the  estate,  free  from  the  debts.  I  do  not 
say  that  this  bound  them  altogether :  an  order  on  petition 
could  not  do  so :  but  if  that  order  was  made  with  the 
acquiescence  of  the  parties,  cognizant  of  their  claims, 
and  was  acted  on  from  that  time  to  the  present,  then, 
although  it  may  not  be  an  absolute  bar  to  their  right, 
yet,  it  must  have  very  great  weight  upon  an  application 
to  alter  that  disposition.  It  could  not  well  have  been 
made  adversely,  and  the  Court  must  clearly  see  that  it 
was  not  made  by  some  species  of  arrangement  between 
the  parties.  It  bears  that  appearance,  though  I  am 
not  satisfied  that  such  is  the  clear  result  of  this  matter. 

A  great  many  objections  have  been  raised  to  this  ap* 
plication,  and  in  reference  to  one,  I  should  observe^  that^ 
although  this  Court  does  ordinarily  leave  the  question 
of  rehearing  to  the  certificate  of  counsel  {a\  yet  it  is  a 

matter 

(a)  SeeCunynghamy,  CunyHg'  pony  v.  Boddam,  13  Vet.  p.  423. ; 

ham,,  1  Ambler  (Blunfa  cd.),  p.  Scaritbrick  v.  Lord  Skelmertdale, 

90. ;  AUomey-General  v.  Brtx^e,  4  F.  <J  Col  p.  106. 
18  Vei.  p.  325. ;  Eatt  India  Com- 

VoulX.  D 
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1845.        matter  over  which  this  Court  never  parts  with  its  power 
^^^^^     and  jurisdiction ;  and  if  the  order  to  rehear  be  obtained, 
V.  under  such  circumstances  or  in  such  a  manner  that  anj 

party  has  a  right  to  complain,  the  proper  proceeding  is 
to  apply  to  take  the  petition  off  the  file,  and  the  Court 
must  then  take  into  its  consideration  the  whole  circum- 
stances of  the  case*  On  the  other  hand,  in  cases  like 
the  present,  where  the  person  desiring  a  rehearing  is 
not  a  party  to  the  suit,  but  is  a  mere  creditor,  who  has 
come  in  under  the  decree,  the  party  is  obliged  to  ask 
permission  to  enable  him  to  file  a  petition  of  rehearing, 
and  on  such  an  application,  the  Court  is  necessarily 
bound  to  look  at  the  circumstances  of  the  case. 

Another  objection  is  the  lapse  of  time.  The  decree 
on  further  directions  was  made  in  1825,  and,  therefore, 
nearly  twenty  years  previous  to  the  last  bill  being  filed. 
It  is  said  that  there  is  no  limit  as  to  the  time  for  ob- 
taining a  rehearing.  I  do  not  know  what  authority 
there  is  for  that  proposition ;  I  know,  indeed,  that  by  a 
General  Order  (a)  of  this  Court,  the  time  is  extremely 
limited ;  and  that  a  party  is  obliged  to  present  his  peti- 
tion of  appeal  within  a  month  after  the  decree  has  been 
pronounced.  However,  in  one  case  (&)  Lord  Eldan  said, 
that  the  Court  had  so  long  deviated  from  that  limit- 
ation, that  he  was  not  justified  in  ordering  a  petition  of 
appeal  to  be  taken  off  the  file  on  that  ground.  I  am 
not  aware  that  any  other  time  has  ever  been  fixed  for 
presenting  petitions  of  appeal,  nevertheless  I  cannot 
think  it  immaterial,  that  so  long  a  time  has  elapsed 
under  circumstances  shewing  that  RamAoUom  knew 
what  was  going  on. 

After 

(fl)  See  Order  of  5th  June^  Vet.  550. ;  Davenport  v.  Stafford^ 
1725 ;  Sand.  Ord.  506.  8  Beavan,  503. 

(5)  See  Wood  v.  Griffith,  19 
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After  all,  the  question  comes  to  this^  whether  the  1845. 
decree  was  not  necessarily  made  with  the  acquiescence, 
nay,  at  the  suggestion  of  the  Plaintiff  Gvaynne^  in  whose 
place  Ramdndtom  desires  to  place  himself.  I  will  read 
the  bill,  the  state  of  facts,  the  pleadings,  and,  if  it  should 
turn  out  that  the  circumstances  are  such  as  to  warrant 
the  fair  inference  that  the  decree,  whether  erroneous  or 
not,  was  taken,  not  only  with  the  acquiescence  but  at  the 
suggestion  of  the  Plaintiilf^  and  with  such  knowledge  as 
appears  from  his  state  of  facts,  I  think  I  ought  not  then 
to  grant  this  application  of  Ramsboiiomi  who  desires  to 
stand  in  the  place  of  Gisynne^  without  which  he  would 
have  no  locus  standi.  I  do  not  think  the  lai>se  of  time  is 
to  be  left  out  of  the  question. 


AW.  15,  TR^  Master  qftfie  Rolls. 

The  Defendants  opposed  this  motion  on  several 
grounds,  alleging,  aniongst  other  things,  that  the  present 
bill  is  filed  under  such  circumstances,  that  tlie  Plaintiff 
is  entitled  to  no  relief  under  it ;  and  that  the  foundation 
of  the  present  claim,  being  an  alleged  general  charge  of 
debtSy  if  the  same  be  well  founded,  all  the  proceedings 
in  Chs^mte  v.  Edwards^  and  not  only  those  of  which  the 
Plaintiff  now  complains,  are  erroneous,  and  ought,  if 
necessary,  to  be  reviewed,  and  that  if  the  same  were 
reviewed,  nothing  would,  in  fact,  appear  to  be  due  to 
the  Plaintiff;  but  the  point  principally  relied  on  by  the 
Defendants  was,  that  the  Plaintiff  has,  by  his  own  laches 
and  the  great  length  of  time  which  has  been  permitted 
to  elapse,  deprived  himself  of  all  right  to  any  relief^  or 
any  indulgence  of  the  Court,  in  respect  of  the  matters 
complained  of  in  his  bilL 

D  2  From 
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1845.  From  the  beginning  of  the  year  1820,  the  Defehd- 

ants,  or  those  under  whom  they  claim,  have,  under  aD 
order  of  the  Court,  been  in  the  unqualified  and  un- 
disturbed possession  of  the  estates  comprised  in  Landers 
mortgage* 

They  have  recovered  the  estates  comprised  in  Lewises 
mortgage  from  Callandj  who  obtained  possession  by 
assignment  from  Rogers  in  the  year  1818;  and,  as 
against  Rogers,  who  made  the  assignment,  the  bill 
was  dismissed,  by  the  order  of  June  1825;  and  Rogers 
was  dismissed,  not  on  any  ground  that  he  or  Mrs. 
Lewis  had  been  improperly  made  a  party  to  the  cause, 
but  on  the  ground  that  the  creditors  had  no  claim 
against  him  or  his  assignee  of  the  estate. 

The  answer  in  Ramsbottom  v.  Edwards  states  the 
belief  of  the  Defendants,  that  the  Ramsbottoms,  who 
took  their  assignment  from  Hawkins  in  Ajiril  1810, 
were  acquainted  with  the  will  of  Pipkin,  and  were,  from 
time  to  time,  informed  of  their  prospect  of  obtaining 
payment  out  of  his  estates,  and  of  the  proceedings  which 
were  carried  on  for  that  purpose.  Upon  the  answer, 
whicb  is  the  only  evidence  before  me  on  this  occasion, 
it  appears  to  me  very  probable  that  they  were  informed 
of  the  purport  of  PopJcin\  will  and  of  the  proceedings 
in  the  cause.  There  is  no  pretence  of  fraud,  collusion, 
or  concealment,  and  even,  without  supposing  that  the 
Ramsbottoms  actually  knew  the  facts  as  they  occurred, 
it  is  plain  that  by  reasonable  diligence  they  might  have 
done  so. 

Their  assignor  Hawkins  was  a  party  Defendant  to 
the  cause;  the  assignment  to  them  was  made  in  1810, 
after  the  institution  of  the  suit ;  they  were  creditors  by 
assignment  at  the  date  of  the  decree  in  1812;  from  that 
time  they  had  an  interest  in  all  the  proceedings,  and 

might 
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night  have  inquired  and  obtained  information  respect-        1845. 
ing  them ;  their  claim  was  carried  in  in  1 814,  and  allowed     ^^^^' 
conditionally  in    February   181 5,    though   not   finally  v. 

allowed  till  1824.  Upon  these  facts  alone,  without  ^dwarm. 
referring  to  others  mentioned  in  the  answer,  I  own  that, 
in  the  absence  of  other  evidence,  I  cannot  assume  that 
Messrs.  Bamsbottom  were  ignorant  of  the  proceedings, 
or  of  the  foundation  of  their  claim  to  obtain  payment 
out  of  the  assets  of  Popkiru  If  they  intrusted  every 
thing  to  the  management  of  the  Plaintiff,  they  must 
stand  in  the  place  of  the  Plaintiff,  and  in  the  absence  of 
fraud,  be  bound  by  his  knowledge  (a)y  and  having  re* 
gard  to  the  statements  made  in  this  answer  upon  the 
ground  of  laches,  acquiescence,  and  length  of  time,  I 
am  of  opinion,,  that  upon  an  interlocutory  motion,  I 
ought  not  to  give  the  leave  which  is  asked. 

I  give  no  opinion  upon  the  question  as  to  the  relief, 
if  any,  which  the  Plaintiff  may  be  entitled  to  on  the 
hearing  of  the  cause,  notwithstanding  the  many  objec* 
tions  which  have  been  stated  to  his  bill.  If,  upon  the 
evidence  which  may  be  given  and  upon  the  argument, 
it  shall  appear  that  he  is  justly  entitled  to  relief,  it 
may  have  to  be  considered,  whether  that  relief  can  be 
had,  consistently  with  the  proceedings  in  Gwynne  v. 
Edwards,  or  such  of  those  proceedings  as  are  not  now 
complained  of;  and  though  I  think  it  right  to  refuse  this 
application  with  costs,  I  shall  give  to  the  Plaintiff  leave 
to  renew  it  at  the  hearing,  if  he  should  be  advised  to  do 
so.  This  will  prevent  his  being  defeated  merely  on  the 
grounds  that  he  has  not  asked  for  a  rehearing. 

The  cause  is  abated,  and  it  must,  therefore,  be  under* 
stood,  that  I  have  expressed  my  opinion  by  the  desire 
of  both  parties. 

(a)  Uercjf  v.  Dinwoodi^,  4  Bro.  C.  C.  269. ;  2  Vei,  jun.  87. 
D  S 
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1845. 


JitfSf  21, 
Dec.  10. 


TUCK  V.  RAYMENT. 


Exceptions 
for  insuifi- 
cieucy  were 
referred  by  tb« 
Plaintiff  to 
the  Matter  in 
rotation, 
instead  of  to 
the  Master  to 
whom  there    ' 
had  been  a 
previous  re- 
ference. 
Pending  the 
discussion  on 
the  irregu* 
larity  in  the 
Master'soffice, 
the  time  limit- 
ed for  obtain- 
ing the  report 
expired.    The 
Court,  con- 
sidering the 
error  to  hare 
arisen  from 
inadvertence, 
and  not  from 
wilfulness  or 
perverseness^ 
gave  direc- 
tions to  the 
Master  to 
hear  the  ex- 
ceptions. 


rWlHE  Defendant,  having  occasion  to  apply  to  the 
^  Master  for  time  to  answer,  obtained  the  usual  cer- 
tificate of  the  Clerk  of  records  and  writs^  that  the  bill  had 
been  filed.  This  certificate  was  regularly  marked,  at 
the  public  office,  with  the  name  of  Sir  WiUiam  Home 
as  the  Master,  but  was  not  returned  to  the  Clerk  of  re^ 
cords  and  writs  (a)«  Several  applications  were  made  for 
an  extension  of  time  to  answer,  which  the  Plaintifi^a 
solicitor  attended,  and  he  had  thereby  distinct  knowledge 
that  Sir  fV.  Home  was  the  Master  to  whom  the  cause 
had  been  referred. 

On  the  15th  of  April  1845,  the  Defendant  filed  his 
answer,  and  on  the  9th  of  June  (being  the  last  day 
but  one  for  that  purpose),  the  PlaintifiP  filed  excep- 
tions {b)j  and  obtained  an  order  from  the  secretary 
at  the  Rolls  referring  them  *^  to  the  Master  in  rota- 
tion/' He  took  the  order  to  the  public  office,  and 
it  was  there  marked  with  the  name  of  Master 
Brougham.  On  the  2d  of  Julj/^  the  parties  attended 
Master  Brougham  on  the  exceptions,  when  it  was  ob- 
jected, by  the  Defendant,  that  Sir  William  Home^  and 
not  Master  Brougham^  was  the  proper  Master,  there 
having  been  a  former  reference  in  the  cause  (r).  The 
objection  prevailed,  and  the  Plaintiff,  on  the  same 
day,  got  the  order  of  reference  altered  in  the  public 

office, 


(a)  See  17th  Order  of  Slst 
Dec.  1853 ;  Ord.  Can.  48. 

(b)  See  4th  Order  of  AprU, 
1828,  Ord.  Can.  6.  (since  re* 
pealed.) 


(c)  See  15th  and  17th  Orders 
of  Dec.  1953 ;  Ord.  Can.  47,  48. 
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office,  by  substituting  the  name  of  Sir  William  Home  1845. 
for  tiiat  of  Master  Brougham.  A  warrant  was  taken 
out,  and  was  attended  on  the  4ith  of  July  before  Sir 
William  Home^  when  the  Defendant  objected  that  the 
order,  as  altered  on  the  2d  of  July^  had  been  obtained 
after  the  time  allowed,  which  expired  on  the  10th  of 
June^  andy  therefore,  that  the  Master  could  not  proceed. 
The  matter  stood  over,  and  the  objection  was  on  the 
1  Ith  ofjufy  allowed. 

^2\.  Mr.  Addis,  for  the  Plaintiff,  applied  that  one  of  the 

two  Masters  might  proceed  to  hear  the  exceptions.    He 
cited  Burrell  v.  Nicholson  (a). 

Mr.  GreerUy  contrd. 

The  Master  qftlie  Rolls  required  a  further  affidavit 
to  be  made  by  the  Plaintiff  and  his  solicitor. 


^  la  Mr.  Kindersley  and   Mr.  Hubback  on  behalf  of  the 

Plaintiff,  now  renewed  the  motion,  on  the  further  affi- 
davits, tending  to  shew  that  the  error  had  been  acci- 
dental, and  that  the  proceeding  had  not  been  vexatious. 

Mr.  Greenej  contrd,  contended,  that  the  Plaintiff  was 
entitled  to  no  indulgence;  that  the  Plaintiff,  knowing 
that  Sir  William  Home  was  the  Master  to  whom  the 
cause  had  been  referred,  had  carried  the  matter  before 
another  Master,  and  had  wilfully  and  perversely  oc- 
casioned the  delay,  and  that  time  for  obtaining  the 
report  having  elapsed,  the  answer  must  be  deemed  suffi- 
cient 

The 

(a)  6  SimorUf  SI 2. 
D  4 
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T^  Master  qftke  Rolls* 

I  lay  out  of  my  consideration  the  imputations  of  wil- 
ful and  perverse  conduct  on  the  part  of  the  Plaintiff: 
that  is  not  shewn* 


The  certificate  obtained  by  the  Defendant,  on  bis  ap- 
plication for  time  to  answer^  ought  to  have  been  returned 
to  the  Clerk  of  records  and  writs,  and  though  that  was 
not  done,  there  seems  to  have  been  no  wilful  error  on 
the  part  of  the  Defendant  The  Plaintiff's  solicitor 
attended  before  the  Master  on  the  first  occasion,  and 
therefore  there  can  be  no  doubt  that  he  was  well  aware 
that  Sir  WiUiam  Home  was  the  Master  to  whom  the 
cause  had  been  referred. 


The  Plaintiff  being  afterwards  desirous  of  having  the 
Master's  judgment  on  his  exceptions  for  insufiiciency, 
(which  are  not  even  alleged  to  be  frivolous,)  obtained 
a  reference  ^^  to  the  Master  in  rotation;"  this  was  not  the 
correct  form,  though  it  is  one  very  frequently  adopted. 
If  the  Secretary  had  been  informed,  that  there  had  been 
a  previous  reference  to  Sir  WiUiam  Horncj  the  reference 
would  have  been  directed  to  him.  Again  the  matter 
might  have  been  set  right  in  the  public  office,  if  the 
fact  of  a  former  reference  had  been  there  stated,  or 
the  order  might  have  been  amended  in  the  Secretary's 
Office  if  application  had  been  made  before  service. 
,  This  was  not  done ;  the  consequence  was  that  the  re^ 
ference  failed,  and  this  application  is  made  to  the  Court. 

I  think  there  has  been  no  wilful  or  improper  delay. 
If  there  had  been,  or  if,  as  suggested,  the  party  had  been 
guilty  of  a  wilful  and  perverse  design  to  obtain  more 
time  than  is  allowed  by  the  rules  of  the  Court,  I  should 
have  thought  the  matter  deserving  of  a  very  different 

consideration. 


CASES  IN  CHANCERY.  41 

consideration.     Such  not  having  been  the  case,   and        1845. 

the  error  having  arisen  inadvertently,  I  must  order  Sir    ^^^^"^"^ 

William  Home  to  proceed  to  hear  the  exceptions.  v, 

Raymbnt. 


WOOL  V.  TO WNLEY.  Dec.  20. 


^T^HE  bill,   in  this  case,    had  been   annended  after  An  order  of 
-*-    answer.     On  the  6th  of  November  184.5,  the  Plain-  ferring  exce{>- 

tiff  filed 'exceptions  for  insufficiency  to  the  Defendant's  tlonsfonn- 

'^  sufficiency,  00- 

.answer  to  the  ^'  amended  bill/*  and  under  the  General  tained  within 

Orders  {a)  it  was  necessary  to  obtain  and  serve  the  order  l^it*^^"^ 

of  reference  within  fourteen  days,  that  is,   before  the  time,  but 

21st  otNaoember.     The  PlaintilF,  on  the  18th  of  JVb-  ire^mS' 

vembery    and   within  the  proper   time,  obtained,  from  discharged  for 

the  Secretary  at  the  Rolls,  an  order  of  course  referring      An  order  of 

the  exceptions  "  to  the  PlaintilF's  bill "  to  the  **  Master  ^®""®  ™*y  ^ 

^  amended  be- 

in  rotation,"  and  the  name  of  Master  Senior  was  added,  fore  service, 

in  the  usual  way,    in  the  public  office.     There  had,  ^^l^^^^% 

however,  been  a  previous  reference  in  the  cause  to  cannot  be 

Master  Brougham^  and  therefore,  the  reference  ought  t^absraceof 

properly  to  have  been  directed  to  him  ib\     The  parties  ^^e  party  to 

,1**^  «     .  ,       ^     .       ..  >r         ,  .         be  affected 

attended  Master  Senior  on  the  25tn  ol  November,  when  thereby. 

the  objection  beinir  taken,  that  the  reference  ought  to  .  '°  discharg- 

^  o  '  ^  ^  in£  an  order 

have  been  to  Master  Brougham,  he  declined  to  proceed,  ot  course  at- 
tached to 
another  Court 
On  the  same  day,  (the  25th),  the  Plaintiff  got  the  the  Master  of 

order  of  reference  of  the  18th  o(  Noroember  amended  in  not  authority 

the  public  office,  by  substitutine  the  name  of  "  Master  '^  ^^^^^^  ***« 
^  ^  ®  i>         I       »  costs  to  be 

Broitgnam      costs  in  the 
cause, 
(a)  5th  Order,  3d  ifprt/,  1828,         {6)    15th  Order,    2 1st  Dec. 
OnL  Can,  6.,  since  repeaUd.  1833,  Ord.  Can,  47. 
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1 845.  Brougham  "for  that  of  <<  Master  Senior^''  and  also  by  the 
Secretary  at  the  Rolls,  by  directing  the  Master  to  look 
into  the  Plaintiff's  '^amended  biiV  instead  of  into  the 
Plaintiff's  "bill;"  and  this  order,  as  amended,  was 
served  on  the  same  day. 

On  the  27th  of  Naoember^  a  warrant  to  consider  the 
exceptions  in  Master  Brougham's  oflSce  was  attended 
by  counsel  for  the  Plaintiff,  and  by  the  solicitor  of  the 
Defendant;  the  latter  insisted  on  the  irregularity  of  the 
amended  order,  but  the  objection  being  overruled,  he 
then  stated,  that  he  did  not  come  to  proceed  with  the 
ai^ument  of  the  exceptions,  and  he  retired ;  and  the 
Master,  thereupon,  allowed  the  exceptions. 

The  Defendant  afterwards  took  out  a  warrant  **to 
review  the  Master^s  decision  on  the  exceptions,'*  which 
was  attended,  and  the  time  was  enlarged,  to  give  the 
Defendant  an  opportunity  of  applying  to  the  Court  to 
discharge  the  order. 

Mr.  Toller^  for  the  Defendant,  now  moved  to  dis- 
charge the  amended  order  of  the  18th  of  Naoember^  for 
irregularity.  He  argued,  that  the  order  of  reference 
ought  to  have  been  obtained  (5th  Order,  Sd  Apil 
1828  (a) ),  and  served  {b)  within  fourteen  days  from  the 
filing  of  the  exceptions ;  which  period  expired  on  the 
20th  of  Nooember^  and  that  the  order  as  amended  and 
served  on  the  25th  of  November  must  be  considered 
n  new  order,  obtained  after  the  time  allowed,  and 
therefore  irregular. 

Secondly. 

(a)  Ori,  Can.  6.,  since  repeal-  {h)  Attomey'General  v.  Clack^ 

ed  and  replaced  by  the   16th  1  MyL  Sf  Cr.367.;    Taylor  v. 

Order  of  8th  May,  1845,  Art.  25,  Harrison,  1  MyL  <^  Cr.  274. 
26,  Ord.  Can.  284,  285. 
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Secondly.  That  tlie  officer  had  no  authority  to  alter 
the  order  of  reference  after  it  bad  been  served,  and 
especially  without  notice  to  the  party  to  be  affected  by 
the  amendment,  and  that  even  if  the  order  was  to  be  re- 
garded as  an  amended  and  not  a  new  order,  it  was 
equally  irregular. 

Mr.  BilUm^  contrd^  contended,  first,  that  the  De- 
fendant, by  his  subsequent  conduct  and  attendance 
to  review  the  Master's  decision,  under  the  amended 
order,  had  waived  the  irregularity ;  and,  secondly,  that 
the  amendments  were  clerical,  and  not  of  that  important 
character  as  to  make  the  proceedings  irregular.  He 
cited  Tuck  v.  Baytnent  {a). 

Mr.  Toiler^  in  reply. 

The  Master  of  the  Rolls. 

If  I  were  to  say,  that  after  an  order  of  course  had 
been  delivered  out,  it  could  not  be  altered  as  to  a 
clerical  error,  or  that  the  careless  marking  of  the  Mas- 
ter's name  in  the  public  office  might  not  be  corrected,  I 
should  be  throwing  great  uncertainty  on  the  practice 
of  the  Court.  The  expression  "Master  in  rotation" 
may  be  considered  the  Master  to  whom  a  previous 
reference  has  been  made  (i) ;  but  that  is  not  the  point 
now  to  be  considered.  If  this  correction  had  been 
made  before  service,  I  should  not  have  been  the  least 
inclined  to  disturb  it,  for  I  conceive  that  the  officer  may 
alter  an  order  of  course  before  any  person  is  affected 
by  it.  After  service,  it  is  quite  a  different  question,  for 
then  the  -party  comes  to  meet  the  order  in  a  particular 
shape,  and  he  is  not  to  be  called  on  to  answer  it  in  a 
different  form,  which  may  raise  quite  a  distinct  case. 

In 

(a)  Anli^  p.  3S.         {b)  Attorney-General  v.  Skore^S  Simons,  460. 
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In  the  case  of  exceptions,  the  General  Orders  of  the 
Court  provide  that  they  are  not  to  be  referred  after  a 
certain  time,  and  if  a  party  does  not  obtain  the  order 
on  which  be  relies  till  arter  that  time  has  elapsed,  he 
is  too  late. 


With  respect  to  the  objection  that  there  has  been  a 
waiver,  I  should  say,  that  if  the  party,  informed  of  the 
objection,  had  thought  fit  to  go  on  and  take  his  chance 
of  a  decision  in  his  favour  on  the  exceptions,  he  would 
not,  upon  his  failing,  be  allowed  to  raise  the  objection 
of  irregularity.  It  is  not  necessary  for  me  to  consider 
whether  the  word  "amended"  was  necessary  for  the 
validity  of  the  order:  the  Plaintiff  has  himself  deter- 
mined the  point:  he  had  the  order  altered,  and  served 
it,  though  too  late.  I  am  of  opinion  that  this  order  is 
irregular,  and  I  must  grant  the  motion  with  costs.  That 
does  not  preclude  the  Plaintiff  from  making  any  ap- 
plication to  the  Court  to  be  relieved.  All  I  decide 
is,  that,  after  service,  an  order  of  course  cannot  be 
amended,  and  subsequently  re-served  so  as  to  make  the 
amended  order,  served  after  the  time,  regular. 

I  do  not  decide  that  the  officer  ought  not,  in  any 
case,  to  alter  an  order  of  course,  without  notice  to,  and 
in  the  absence  of,  the  parties  to  be  aifected  by  it. 

Mr.  Billon  asked,  that  the  costs  might  be  costs  in  the 
cause. 

The  Master  qf  the  Rolls.  I  have  no  authority : 
the  cause  is  not  attached  to  this  branch  of  the  Court  {a)» 


[a)  6th  Order  of  9th  iliay,  1839,  Ord.  Can.  137. 
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1815. 

JODRELL  V.  JODRELL.  Nov.io.n.u. 

ri^HIS  case  came  on  upon  a  demurrer  to  the  whole  Observations 

-■"     bill  for  want  of  equity.  ^r^^^me^ilt 

between  hus- 

The  bill  was  filed  by  Lady  JodrelU  by  her  next  friend,      ^  ^-^^ 

against  her  husband  Sir  Richard  P.  Jodrell,  and  against  having  '^^^ 
®  .  .  tuted  a  suit 

two  trustees,  named  Slaney  and  King.     The  bill  repre-  against  her 

sented,  that  prior  to  1836,  unhappy  differences  existed  5"^^^^"^*  n*"  *. 

between  the  Plaintiff  and  the  Defendant  her  husband,  rangement  waa 

and  in  consequence,  the  Plaintiff  instituted  proceedings  th^huSland 

in  the  Ecclesiastical  Court  for  procuring  a  divorce,  on  executed  a 

the  ground  of  cruelty.     That  after  the  institution  of  the  he  assigned  a 

proceedin£r$,   the   Defendant    made   proposals    for   an  house  to 
*^  '^  r     r  trustees,  to 

arrangement  of  the  differences,  with  the  view  of  slaying  permit  the 

the  said  proceedinirs ;   and  ne^tiations   were  entered  Z^^^  '.^  ^^^^^ 
^  ®  ^  It  and  accom- 

into,  and  an  agreement  come  to,  to  the  effect  mentioned  modate  herself 

in  the  deed  next  stated,  U"^  ^n'!™ 

ana  an  income 

of  4000A  a 
That  a  deed  was  executed,  between  Sir  JB.  P.  Jodrell  provided  for^ 

of  the  first  part,  Lady  Jodrell  of  the  second  part,  and  her  separate 

use  to  keep  up 
two  trustees.  King  and  Slaney^  of  the  third  part,  whereby,  the  establuh- 

after  reciting  the  existence  of  the  suit;  that  Sir  Richard  ™i?'^j'^fe[" 

was  drcn,  **  upon 
such  a  scale 
and  regulated  in  such  a  manner  as  she  should  think  fit,"  and  the  surplus  was  to  be 
repaid  to  the  husband.  The  deed  provided,  that  so  long  as  the  husband  should  be 
desirous  to  reside  in  the  house  **  and  to  conform  to  the  spirit  and  intention  of  the 
(ieed,  and  to  partake  of  the  benefit  of  the  establishment  to  be  kept  up  therein  by  the 
wife,  he  should  be  at  liberty  so  to  do.*'  The  suit  was  discontinued,  and  the  husband 
partook  ef  the  establishment  Held,  first,  that  the  deed  was  not  void  on  any  ground 
of  public  policy  ;  secondly,  that,  being  a  family  arrangement  and  a  compromise  of 
disputed  rights,  there  was  a  sufficient  consideration  ;  thirdly,  that  it  was  not  void 
for  uncertainty ;  fourthly,  that  the  Court  could  enforce  its  due  performance,  both 
by  the  wife  and  the  husband,  and  a  demurrer  by  the  husband  on  those  several  grounds 
was  therefore  over-ruled. 

There  is  annexed  to  wife's  pin  money  an  implied  duty  of  applying  it  towards  her 
personal  dress,  decoration,  and  ornament. 
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1 845.        was  desirous,  and  had  requested  that  it  might  be  dis- 
continued,  *^  and  that  certain  other  proceedings,  then 
in  contemplation,  for  the  purpose  of  obtaining  a  proper 
provision  for  the  support  of  the  PlaintiiT  and  her  chil-* 
dren,  might  be  waived,  and  that  in  consideration  thereof 
he  had  proposed  and  agreed  to  demise "  the  heredita- 
ments to  which  he  was  entitled,  &c.,  &c.,  to  King  and 
Slaney  upon  the  trusts  thereinafter  mentioned ;  ^*  it  was 
WITNESSED,  that  in  pursuance  of  the  said  agreement,  and 
to  prevent  further  disputes  and  differences  occurring 
between  the  said  parties,  and  in  consideration  of  the 
premises,  and  for  the  nominal  consideration  therein 
mentioned,"  Sir  Richard  assigned  to  the  trustees  his 
house  in  Portland  Places  and  the  fiimiture  &c.,  ''npon 
trust  that  they  should  permit  and  suffer  the  Plaintiff, 
during  the  joint  lives  of  herself  and  Sir  Richard^  to  in- 
habit, occupy,  and  enjoy  the  said  messuage,''  &c.,  *^  and 
to  accommodate  and  provide  for  her  children  therein,'' 
without  paying  any  rent.    And  Sir  Richard  thereby  de- 
mised to  the  trustees  (in  general  terms),  all  his  free- 
hold manors,  hereditaments,  &c.,  for  ninety-nine  years, 
upon  trust  ^^  to  pay  or  cause  to  be  paid  to  the  Plaintiff, 
or  unto  such  person  or  persons  as  she  (notwithstanding 
her  coverture)  should,  from  time  to  time,  or  at  any  time 
or  times  (after  the  same  should  have  become  due  or 
payable),  order  or  direct,  the  clear  yearly  sum  of  SOO/L, 
as  and  for  pin   money  for   the  Plaintiff,  and  also  the 
further  yearly  sum  of  3700/.,  or  so  much  thereof  as  she 
should,  from  time  to  time,  order  or  require  for  that 
purpose,  unto  the  Plaintiff,  for  her  own  separate  and 
absolute  use,  independent  of  Sir  Richard  JodreU^  and 
not  to  be  subject  to  his  debts,  control,  or  engagements, 
such  several  yearly  sums  of  800/.  and  9700/.  to  be  paid 
by  even  half-yearly  payments  in  every  year ;  and  from 
and  after  full  payment,  satisfaction,  and  discharge  of 
the  said  expenses,  and  of  the  said  yearly  sums  of  300/. 

and 
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and  S700L  respectively,  upon  further  trusts  to  pay 
the  residue  or  surplus  of  the  said  rents  &c.,  unto  Sir 
Richard  Paid  JodrelL 

And  it  was  thereby  declared  and  agreed,  that  the 
Plaintiff  should,  by  and  out  of  the  said  sum  of  3700/.,  so 
directed  to  be  paid  to  her  as  aforesaid,  maintain,  keep 
up,  and  pay,  all  the  expenses  of  the  household  establish- 
ment, in  or  upon  the  said  messuage  and  premises  in 
Portland  Places  for  the  benefit  of  herself  and  her  said 
children,  which  establishment  should  be  upon  such  a 
scahy  and  regulated  in  such  manner^  as  the  Plaintiff' 
should  think  JUy  within  the  limits  thereby  provided  for 
maintaining  the  same ;  and  also  all  expenses  which  the 
Plaintiff  should  incur,  during  her  residence  at  any 
watering  place;  and  also  all  such  additional  expenses 
as  should  be  incurred  at  any  seat  or  country  residence 
of  the  said  Defendant  Sir  Richard  P»  Jodrelly  during 
any  sojourn  of  the  Plaintiff  therein ;  and  also  all  ground 
rent,  assessed  and  other  taxes,  necessary  repairs,  and 
other  outgoings,  which  should  become  payable  in  re- 
spect of  the  said  messuage  and  premises  in  Potiland 
Place  aforesaid ;  and  also  all  wages  of  servants,  and  all 
salaries  of  masters  and  governesses  for  her  daughter, 
and  also  clothing  for  her  son  Edward^  but  no  further 
or  other  expenses  for  either  of  her  sons. 

And  it  was  thereby  farther  declared  and  agreed,  that 
if  the  Plaintiff  should  not  require  the  whole  of  the  said 
yearly  sum  of  3700/.  for  the  purposes  aforesaid,  that 
Kir^  Qnd  Staney^  &c«,  should  pay  the  surplus  thereof,  if 
any,  or  permit  the  same  to  be  received  by  the  said  De- 
fendant Sir  Richard  Paid  Jodrellj  for  his  own  benefit. 

And  it  was  thereby  also  further  declared,  that  it  was 
the  intention  of  the  said  indenture  and  of  the  parties 

thereto, 
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1845.        thereto,  that  so  long  as  the  said  Defendant  Sir  Richard 
^^"^^^^"^"^^     Paul  JodreU  should  be  desirous  to  reside  in  the  said 

JODRELL 

V.  messuage  in  Portland  Place,  and  to  conform  to  the  spirit 

and  intention  of  the  deed  of  arrangement,  and  to  par- 
take of  the  benefit  of  the  establishment  to  be  kept  up 
therein  by  the  Plaintiff,  he  should  be  at  liberty  so 
to  do. 

The  bill  then  stated,  that  in  consequence,  and  upon 
the  faith  of  the  said  deed  of  arrangement,  and  in  per- 
formance on  the  Plaintiff-s  part  of  the  agreement,  on 
which  the  same  was  founded,  the  Plaintiff  discontinued 
the  said  proceeding  so  commenced  by  her  in  the  said 
Consistory  Court,  and  that,  by  such  discontinuance,  such 
proceedings  had  been  finally  terminated,  and  could  not 
now  be  revived  or  renewed  by  the  Plaintiff. 

Disputes  afterwards  arose  as  to  the  accounts,  and  the 
Defendant  Sir  Richard  then  disputed  the  validity  of  the 
deed  of  1836,  and  in  August  1845  discontinued  to  make 
any  further  payments,  though  (as  the  bill  alleged)  <^  h^ 
had  ever  since  that  period  continued,  and  still  continued, 
to  reside  in  the  said  house^  and  to  have  the  benefit  of 
the  said  establishment*'' 

The  bill  prayed  that  the  deed  of  1836  might  be  per- 
formed; that  the  Defendant  might  be  decreed  to  pay 
the  annual  sums  of  300/.  and  3700/.,  and  that  he  might 
be  restrained  from  preventing  the  Plaintiff  from  in- 
habiting the  house  in  Portland  Place,  and  from  inter^ 
fering  with  her  enjoyment  and  occupation  thereoC' 

To  this  bill,  the  Defendant  Sir  Richard  P.  JodreU 
filed  a  general  demurrer  for  want  of  equity,  which  now 
came  on  for  argument 

Mr. 
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Mr.  Kindersley^  Mr.  BomiUi/^  and  Mr.  Hardy  in  sup-        1845. 


port  of  the  demurrer. 

The  deed,  which  is  the  foundation  of  the  present 
suit,  is  wholly  void  on  grounds  of  public  policy.  By 
the  law  of  England^  as  well  as  by  the  laws  of  religion 
and  morality,  a  husband  is  to  be  the  master  of  and  have 
the  control  over  his  wife,  his  children,  and  his  property. 
The  object  of  this  deed  is  to  defeat  that  principle,  and 
to  reverse  the  proper  relation  between  the  parties  by 
transferring  the  rights  of  the  Defendant  to  the  Plaintiff, 
and  by  putting  himself,  his  children,  his  establishment, 
and  his  whole  fortune  under  the  absolute  control  and 
power  of  his  wife.  Such  an  engagement  the  law  will 
not  sanction :  it  is  like  that  in  the  case  of  5/.  John  v. 
Si.  John  (a),  ^^  an  engagement  under  the  hand  of  the 
husband,  that  his  wife  and  children  shall  be  free  from 
all  control  by  him,  that  she  shall  dwell  in  his  house 
as  long  as  she  pleases,  and  take  herself  away  when  she 
pleases."  It  goes  further,  and,  by  implication,  gives  the 
custody  and  control  of  the  daughter  to  the  mother, 
and  thus  prevents  her  father's  performing  the  duties 
and  exercising  that  proper  control  which  the  law  re- 
quires of  him.  A  father  cannot  be  allowed  thus  to  con- 
tract away  his  parental  rights  and  duties.  Besides  this, 
the  Defendant^  by  the  deed,  makes  a  grant  of  his  whole 
property  to  his  wife,  which  Lord  HardwicJce^  in  Beard 
V.  Beard  {b)y  held  the  law  would  not  allow. 

By  the  law  of  England  the  very  existence  of  the  wife 
is  considered  as  merged  in  that  of  the  husband.  The 
exceptions  which  have  been  introduced  have  not  gone 
further  than  to  allow  a  wife  to  have  property  for  her 
separate  use,  independent  of  her  husband ;  and,  secondly, 

to 
(a)  11  Vet.  p.  680.  {b)  3  'Aik.  72. 
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1845.  to  give  her  certain  rights,  through  the  intervention  of 
trustees,  upon  an  actual  se()aration,  but  which  altogether 
terminates  by  a  reconciliation.  This  case  falls  within 
neither  of  these  exceptions :  it  is  not  a  case  of  separate 
estate,  for  the  husband,  in  terms,  is  to  have  the  joint 
benefit  of  it ;  and  it  is  not  a  deed  of  separation,  for  the 
deed  makes  a  provision  for  their  living  together.  It  is 
more  like  the  case  of  Hindley  v.  The  Marqtiis  of  West* 
meatk  (a) ;  a  deed,  in  terms  a  separation  deed^  but,  in 
reality,  not  intended  to  be  accompanied  by  an  imme- 
diate separation.  Such  a  deed  was  there  held  to  be 
clearly  void.  The  intention  was,  that  if  the  husband 
did  not  ^'  conform  **  himself,  as  it  is  termed,  his  wife 
should  have  the  power  of  ejecting  him  from  his  own 
house,  and  of  then  living  on  his  fortune,  separate  from 
him.  This  Court  **  recognises  no  power  in  a  husband 
and  wife  to  vary  the  rights  and  duties  growing  out  of  the 
marriage  contract,  or  to  effect,  at  their  pleasure,  a  par- 
tial dissolution : "   fVorraU  v.  Jacob  {b). 

Secondly ;  there  is  no  sufficient  consideration  for  the 
deed  :  it  is  voluntary,  and  cannot  be  enforced  in  equity* 
A  feme  covert  cannot  execute  a  deed  binding  on  her. 
She  may  renew  the  proceedings ;  and  there  is  no  cove- 
nant, on  the  part  of  the  trustees,  to  indemnify  the 
husband  against  his  wife's  debts,  to  which  he,  therefore, 
remains  liable,  notwithstanding  this  provision  :  Hindley 
V.  The  Marquis  of  WestmeatA. 

Thirdly ;  there  is  no  mutuality,  for  the  husband  could 
not  compel  the  proper  application  of  the  income :  the 
trustees  would  have  completed  their  duties  when  they 
had  paid  over  the  income  to  the  Plaintiff;  and  however 
improperly  she  might  apply  it,  even  if  she  employed  it 

in 
(a)  6  Bam.  ^  Cr.  200.  (b)  3  Mer.  p.  268. 
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in  gaining,  the  Defendant  would  have  no  remedy,  for        1845. 
it  would  be  absurd  for  him  to  file  a  bill  against  his  wife     ^\\ 
to  recover  back  the  fund  misapplied,  or  to  obtain,  as  v. 

against  her,  an  account  of  the  surplus  to  which,  under 
the  provisions  of  the  deed,  he  is  clearly  entitled. 

Lastly ;  the  terms  of  the  deed  are  so  uncertain  that  it 
would  be  impossible  for  this  Court  to  carry  it  into  exe- 
CBtioQ :  the  husband  is  ^^  to  partake  of  the  benefit  of  the 
establishment  '*  ao  long  as  he  ^  conforms  to  the  spirit 
and  intention  of  the  deed."  What  interpretation  can 
be  put  on  words  so  vague  ?  Either  it  is  so  indefinite 
as  to  be  unintelligible,  or  the  husband,  instead  of  being 
master  of  his  establishment,  was  to  become  the  humble 
dq)endant  of  his  wife.  Such  a  deed  cannot  be  sup- 
ported :  it  can  only  lead  to  endless  disputes  and  misery. 

Mr.  Turner  and  Mr.  Freelingj  contra^  in  support  of 
the  bill.  Neither  the  provisions  of  the  deed  of  1836, 
nor  any  statement  upon  this  record,  furnish  the  facts 
necessary  to  support  the  argument  which  has  been 
addressed  to  the  Court  on  behalf  of  the  Defendant. 
They  are  all  assumed.  Nothing  whatever  is  stated  as 
to  the  abandonment  of  marital  or  parental  control,  or 
duties:  nothing  is  stated  as  to  the  relinquishment  of 
the  custody  of  the  children,  nor  of  putting  the  husband 
and  his  whole  property  in  the  power  of  his  wife.  What 
is  alleged  is  this  :  —  that  the  wife  having  good  grounds 
not  only  for  a  separation,  but  a  divorce,  took  proceed- 
ings with  that  object,  but,  instead  of  prosecuting  it,  she, 
npon  the  proposal  of  the  husband,  assented  to  an 
arrangement,  the  avowed  object  of  which  was  to  pre- 
vent both  a  present  or  prospective  separation.  By  the 
terms  of  that  arrangement  an  establishment  and  a  se- 
parate income  were  provided  for  her  and  her  family, 
not   to   the    exclusion   of   the   husband,   for   he    was 

E  2  to 
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1845.  to  have  a  qualified  enjoyment  of  it*  What  can  there 
be  illegal  in  this?  The  Court  sanctions  arrangements 
between  husband  and  wife,  by  which  (by  his  assent) 
a  part  of  his  property  may  be  held  independent  of 
him,  as  in  Slanning  ¥•  Style  (a),  Cidmady  y.  Culmady  (&)• 
A  man  may,  by  arrangement,  irrevocably  qualify  his 
enjoyment  of  his  own  property ;  Petre  v.  Espinasse  {c) ; 
and  the  Court  will  not  relieve  him  therefrom.  If  the 
wife  may  have  property  totally  distinct  from  her  hus- 
band, why  may  she  not  have  it  in  a  qualified  degree  ? 
Even  if  there  had  been  stipulations  as  to  the  care  and 
custody  of  the  children,  that  would  not  have  a£Pected 
the  validity  of  the  deed,  for  the  Cour(  has  repeatedly 
sanctioned  such  arrangements  for  the  benefit  of  infants  : 
Lyons  v.  Blenkin{d)i  Colston  v.  Morris  (e);  Fagnani 
V.  Selmfn  (g) ;  Hill  v.  Gomme  (A). 

As  to  the  want  of  consideration  and  alleged  voluntary 
nature  of  the  deed,  the  abandonment  of  the  ecclesiastical 
suit,  which  cannot  now  be  resumed,  forms  a  sufficient 
consideration,  and  has  so  been  considered ;  Bateman  v. 
The  Countess  of  Ross  (f ) ;  Wilson  v.  misofi  (A).  The 
Courts  have  frequently  supported  even  deeds  of  sepa- 
ration: Hobbs  Y.HuU{t)\  Fitzer  y.  Filzer  {m) ;  Nunn 
V.  Wilsmore  (n) ;  Clougk  v.  LambeH  (o) ;  Elworthy  v. 
Bird  (j)) ;  and  a  covenant  on  the  part  of  trustees  to  in- 
demnify the  husband  is  unnecessary ;  Rose  v.  Wil^ 
lotighby  (q) ;     Westmeath   v.    Westmeath  (r) ;     Wilson   v. 

Wilson; 

(a)  3  P.  Wnu.3^.,tLnd2Eq.  (k)  V.  C.  E.  Feb.  11.  1846. 

Ca,  Ab.  156.  (/)  1  Cox,  445. 

(A)  Cited  2  Eq.  Ca.  Ab.  156.  (w)  2  Atlc.  511. 

(c)  2  MyL  4-  jr.  496.  (n)  8  Term  Rep.  521. 

(d)  Jacob,  245.  (o)  10  Sm.  174. 

(e)  lb.  257.  note.  \p)  2  5.  4"  St.  372. 
(g)  lb.  268.  n.                                 Iq)  10  Price,  2, 
(h)  1  Beavm,  540.                           (r)  Jacob,  126. 
Q)  1  Dow,  235. 
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Wilson  (a)  i  Frampton  y.  FrampUm  (b).     Again  this  is        1845. 
not  the  case  of  an  executory  trust,  but  a  trust  executed. 

As  to  mutuality,  the  Court  has  ample  power  to  pre- 
vent a  misapplication  of  the  incopne  provided  for  the 
PlaintiK  Her  separate  estate  is  liable;  Murray  v. 
Barlee  {c) ;  and  the  Court  might  lay  hold  of  the  fund, 
affected  as  it  is  with  a  trust  as  to  its  application,  while 
in  the  hands  of  the  trustees,  and  then  enforce  its  proper 
application. 

The  terms  of  the  deed  are  sufficiently  certain  to  act 
upon,  and  the  trustees  refusing  to  act,  a  bill  may  be 
supported  by  the  wife  by  her  next  friend,  as  was  the 
case  in  Cooke  v.  Wiggins  (d).  They  also  cited  Seagrave 
V.  Seagrave  (^). 

Mr.  Kinderdey^  in  reply. 

T^e  Master  of  the  Rolls.  All  deeds  of  arrange- 
ment entered  into  for  the  purpose  of  altering,  in  any 
material  degree,  the  relation  which  the  law  establishes 
between  husband  and  wife,  are  attended  with  very 
great  difficulty.  They  usually  originate  under  circum- 
stances of  a  distressing  and  serious  nature,  and  they 
tend  to  sanction  innovation  on  that  relation  from  which 
both  parties  hoped  to  find  the  greatest  degree  of  com- 
fort and  happiness.  On  those  subjects,  however,  it  is  . 
not  my  intention  to  add  any  further  observations  to 
those  already  made  by  other  judges  in  language  such 
as  to  command  the  general  feeling  of  all  mankind  on 
the  subject. 

When, 

(a)  r.  a  E.  Feb.  11.  1845.  (d)  10  Vetey,  191. 

(b)  4  BeavM,  287.  (e)  13  Vet.  439. 

(c)  3  Myl,  4-  J^'  209. 
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1845.  When,  however,    observations   are  made  as  to  the 

mischief  which  regulations  such  as  these  may  produce, 
it  must  always  be  borne  in  mind,  that  no  such  ar- 
rangements are  ever  thought  of  or  contemplated,  until 
the  differences  and  dissensions  between  the  parties  have 
proceeded  to  such  length,  and  have  produced  such  a  de- 
gree of  unhappiness,  that  nothing  which  can  be  pro- 
duced from  such  arrangements  can  probably  add  to  it. 

In  this  case,  the  parties  seem  to  have  married  about 
the  year  1814;  and,  more  than  twenty  years  after  the 
marriage,  we  find  a  suit  instituted  in  the  Ecclesiastical 
.  Court,  by  the  wife  against  the  husband,  for  a  divorce  or 
separation  on  the  ground  of  cruelty.  In  the  course  of  the 
argument,  both  sides  have  very  properly  abstained  from 
making  any  allegation  of  fact  as  to  the  cause  of  that 
proceeding.  I  know  nothing  of  it,  further  than  that  it 
is  alleged  and  admitted  for  the  purpose  only  of  this 
demurrer.  However,  the  bill  alleges,  that  there  was 
a  suit  for  the  purpose  of  obtaining  a  divorce  on  the 
ground  of  cruelty,  and  that  Sir  Richard  Jodrell^  with  a 
view  of  preventing  publicity,  and  trying  to  live  in 
harmony  again,  and  to  prevent  disputes,  made  a  pro- 
posal for  an  arrangement,  which  ended  in  this  deed, 
and  thereupon  the  proceedings  in  the  Ecclesiastical 
Court  were  discontinued.  The  arrangement  entered 
into  was  this ;  that  the  wife  was  to  have  the  means  of 
maintaining  an  establishment,  by  an  income  which  was 
made  independent  of  Sir  Richard  JodrelL  The  income 
was  4000/.,  of  w*hich  300/.  is  called  pin  money,  and  the 
remaining  3700/.  was  to  be  applied  in  a  particular 
manner.  Both  those  sums  were  subject  to  a  duty  as  to 
their  application ;  the  300/.  was  not,  as  I  think  it  was 
pretended  to  be,  a  sum  which  the  wife  might  do  what 
she  pleased  with,  but  there  was  annexed  to  the  posses- 
sion 
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sion  of  that  pin  money  the  duty  of  applying  it  for  her        1845. 
own  personal  dress,  decoration  and  ornament  (a).     She      j^^TT^ 
had  it  to  spend  in  such  a  manner  as  she  separately  v. 

thought  fit,  but  for  certain  purposes  in  the  performance 
of  which  her  husband  as  well  as  herself  had  an  interest. 
Again,  with  regard  to  the  remaining  S7002L,  although 
she  was  to  have  it  for  her  separate  use,  as  is  distinctly 
stated,  yet  it  was  not  given  to  her  in  such  a  manner 
that  she  might  freely  dispose  of  it  in  any  way  she  might 
think  fit,  for  the  deed  4innexed  to  it  the  duty  of  ap- 
plying so  much  as  she  should  think  fit  in  a  particular 
manner,  leaving  the  remainder  for  her  husband. 

I  do  not  think,  even  with  regard  to  the  pin-money, 
that  the  performance  of  a  duty  cannot  be  annexed  to 
a  woman's  separate  estate.^  To  be  sure,  if  those  duties 
cannot  be  performed  by  her  without  infringing  on 
maxims  and  rules  of  law,  then  there  would  be  good 
ground  to  object  to  it ;  not,  indeed,  because  the  husband 
has  thought  fit  to  add  the  performance  of  duties  to  the 
separate  estate,  but  because  the  duties  are  such  that 
they  cannot  be  performed  without  infringing  on  the 
rules  of  law. 

The  expression  *'  the  spirit  and  intention  of  the 
deed "  appears,  therefore,  to  me  to  be  this :  —  that 
under  the  peculiar  circumstances  in  which  these  parties 
were  placed,  she  was  to  be  provided  with  an  income, 
by  means  of  which  she  might  maintain  a  comfortable 
establishment  for  herself  and  her  children,  and  of  which 
her  husband  was  enabled  to  partake. 

In  the  discussion  of  the  particular  provisions  of  this 
deed,  it  has  been  ably  and  eloquently  stated,  how  many 

causes 
(a)  Howard  v.  Digby,  2  dark  ^  Fm.  634. 
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184>5.  causes  of  difference  may  arise  out  of  it  I  think  I  may 
accede  almost  to  the  whole  argument  in  that  respect. 
But  just  apply  those  arguments  to  the  ordinary  rela- 
tion of  husband  and  wife,  unaffected  by  such  a  deed. 
Is  it  possible,  without  mutual  kindness,  conSdence, 
and  forbearance,  without  constantly  avoiding  causes 
of  irritation,  that  a  husband  and  wife  can  avoid  those 
perpetual  differences  which  it  is  supposed  must  arise 
from  the  provisions  of  such  a  deed  as  this  ?  All  the 
arrangements  which  are  or  can  be  made  as  between 
husband  and  wife  living  togetlier,  must  be,  in  a  great 
measure,  dependant  for  their  due  performance  on  those 
mutual  obsen^ances  and  forbearances,  without  which  no 
two  persons  can  live  together  in  peace  and  harmony. 
If,  indeed,  either  party  or  both  parties  be  determined  to 
create  an  obstruction  and  maintain  a  separate  will  on 
every  occasion  ;  if  they  be  determined  never  to  yield  or 
agree,  so  that  nothing  can  be  done  without  dissension, 
then,  undoubtedly,  no  such  a  deed  as  this  will  enable 
them  to  live  in  harmony  together.  On  the  other  hand, 
if  they  are  affected,  as  they  ought  to  be,  by  a  mutual 
desire  to  accommodate  the  small  differences  which  al* 
most  necessarily  arise  when  persons  are  living  entirely 
together,  I  do  not  know  that  there  would  be  any  very 
great  difficulty  in  acting  on  such  a  deed  as  this. 

What,  in  fact,  does  it  come  to  ?  separation  ?  No :  the 
parties  to  the  deed  say,  we  do  not  mean  separation  at 
all.  It  is  plainly  avowed  that  they  mean  to  avoid 
separation.  She  alleges  that  she  had  a  cause  not  of 
separation  only,  but  of  divorce ;  he  proposes  an  ar- 
rangement, by  which  there  shall  not  only  not  be  divorce, 
but  no  separation;  and  this  agreement  is  the  conse- 
quence. 

Now 
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Now  examine  in  detail  the  provisions  of  this  deed.  IS^5- 
First,  it  provides  SOOi  a-year  pin  money.  That,  by 
itself,  can  scarcely  be  objected  to,  but  it  is  said  that  it 
must  fall  with  the  rest,  though  standing  by  itself  it  is  un- 
objectionable. Then  there  is  an  assignment  and  con- 
veyance to  trustees,  amongst  other  property,  of  a  house 
in  Portland  Places  which  the  Plaintiff  is  to  be  permitted 
to  inhabit,  occupy,  and  to  enjoy,  and  to  accommodate 
and  provide  for  her  children  therein,  without  paying 
any  rent  or  other  remuneration  for  the  same,  &c.  To 
enable  her  to  do  this,  an  income  must  be  provided,  and 
accordingly  S700/.  a-year  was  to  be  placed  in  the 
hands  or  names  of  the  trustees,  and  she  was  to  draw  for 
so  much  of  it  as  she  should,  from  time  to  time,  re- 
quire for  that  purpose ;  and  if  she  did  not  take  the 
whole,  the  remainder  was  to  be  for  Sir  Richard  Jodreli. 
What  was  she  to  do  with  this  income?  She  was  to 
M  maintain,  keep  up,  and  pay  all  the  expenses  of  the 
household  establishment,  &c.,  for  the  bene6t  of  herself 
and  her  children."  Then  comes  the  clause  which  is  so 
much  complained  of,  —  **  On  such  a  scale,  and  regulated 
in  such  a  manner  as  she  shall  think  fit,  within  the  limits 
thereby  provided."  So  that  she,  by  these  means,  had 
given  to  her  the  power  of  determining  what  was  to  be 
the  scale  and  what  was  to  be  the  regulation  on  which 
the  establishment  was  to  be  kept  up.  She  was  to  pay 
all  expenses  which  she  should  incur  at  any  watering 
place,  and  all  additional  expenses  incurred  at  any  country 
residence  of  Sir  Richard,  during  any  sojourn  of  her's 
there.  Here,  again,  it  may  be  remarked,  that  not 
only  was  there  to  be  no  separation  as  to  the  house  in 
town,  but  if  she  went  to  one  of  her  husband's  country 
residences,  (from  which  it  may  be  inferred  that  she  was 
to  be  at  liberty  to  do  so),  she  was  to  bear  so  much  of 
the  additional  expenses  as  her  going  occasioned.  She 
was  also  to  pay  the  ground-rent  of  the  Portland  Place 

house. 


JODRBLL. 


58  CASES  IN  CHANCERY. 

1 845.        bouse^  and  '^  all  wages  of  servants  and  salaries  of  masters, 
^^^j^      and  governesses  for  her  daughter,  and  also  clothing  for 
V.  her  son  Edward^*  and  the  surplus  was  to  belong  to  Sir 

Bichard.  Now  all  these  were  purposes  in  which  Sir 
Richard  was  himself  interested  :  they  were  duties  which 
she  had  to  perform  towards  him,  as  well  as  towards  her«> 
self  and  to  her  children. 

The  last  clause  is  that  which  has  been  most  com-^ 
mented  on,  by  which  Sir  Richard  is  to  be  at  liberty  to 
partake  of  the  benefit  of  the  establishment,  ^^  so  long 
as  he  should  be  desirous  to  reside  at  Portland  Piace^ 
and  conform  to  the  spirit  and  intention  of  the  deed  of 
arrangement.**  Now,  the  arrangement  being  made  in  a 
case  where  man  and  wife  had  differed,  the  alleged 
ground  of  diflerence  being  cruelty  entitling  the  wife  to 
a  divorce,  the  spirit  and  intention  of  the  arrangement, 
as  far  as  I  can  collect  from  the  deed,  is  no  more  than 
this :  that  she  was  to  have  from  him  an  income  for  the 
purpose  of  keeping  up  this  establishment  for  the  benefit 
of  herself  and  her  children,  which  the  husband  was 
enabled  to  partake  of. 

It  has  been  said,  that  an  arrangement  of  this  sort 
greatly  alters  the  ordinary  relation  between  husband 
and  wife.  No  doubt  it  does ;  but  if  it  is  said  that  it 
entirely  destroys  the  ordinary  duties,  as  they  before 
existed,  between  husband  and  wife,  I  think  that  that 
proposition  cannot  be  maintained.  What  personal  re- 
lation is  directly  affected  by  this?  If,  indeed,  the 
parties  do  not  endeavour  to  accommodate  themselves  to 
this  state  of  things ;  if  they  seek  every  occasion,  from 
time  to  time,  of  jan'ing,  and  are  determined  not  to 
agree  together,  then  it  furnishes,  no  doubt,  foundation 
enough  of  difference,  and,  unfortunately,  of  great  misery 
to  both ;  but  it  is  equally  true,  that  they  might,  notwith- 
standing a  provision  in  the  deed,  go  on  harmoniously, 

without 
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without  any  dispute,  and  in  perfect  conformltji  with  all        1845. 
the  ordinary  duties  between  husband  and  wife.  If,  how- 
ever, they  are  determined  to  quarrel  about  these  thingSi 
I  if  instead  of  maintaining  good  temper,   and  shewing 

I  a  mutual  forbearance,   they  seek  every  occasion  for 

irritation  and  quarrel,  then,  no  doubt,  the  means  of 
disagreement  will  be  found  in  this  arrangement;  as, 
unfortunately,  they  are  but  too  frequently  found  in 
the  ordinary  relation  of  man  and  wife*  I  feel,  there- 
fore, very  considerable  difficulty  in  coming  to  the  con- 
clusion that  this  arrangement  is  illegal,  or  contrary  to 
the  policy  of  the  law,  or  that  it  places  the  husband 
altogether  in  the  power  of  the  wife  against  the  law. 

With  regard  to  the  argument  as  to  the  dependence 
of  the  husband  on  the  wife,  it  is  to  be  observed,  that 
by  the  settled  and  ordinary  law  of  this  Court,  a  woman 
may  have  property  settled  on  her  to  be  enjoyed  for  her 
separate  use;  the  meaning  of  which  is  no  more  than 
this,  that  she  has  it  bdependently  of  her  husband.  It 
has  relation  to  the  marital  power,  and  she  has  it  inde- 
pendently of  her  husband.  It  makes  no  difference 
whether  the  husband  has  the  means  of  supporting  him- 
self or  not.  He  may,  from  day  to  day,  be  dependent 
for  his  maintenance  and  support  on  her  will,  or,  as  it  is 
said,  on  her  caprice ;  and  the  experience  of  this  Court 
shews,  that  notwidistanding  the  power  which  she  may 
have  over  the  property,  it  is  the  wife  who  requires  pro- 
tection, and  that  unless  her  separate  estate  is  accom- 
panied with  a  fetter  against  anticipation,  the  husband  is 
apt  to  obtain  the  whole  control  of  it,  and  frequently 
prevaik  on  her  to  part  with  it  altogether.  Lord  TKur- 
lam  first  imposed  this  fetter,  depriving  her  of  the  power 
of  disposing  of  the  estate  by  anticipation,  and  he  thus 
afforded  a  married  woman  the  only  real  protection  she 
has  against  the  influence  of  her  husband.     I  do  not^ 

therefore. 
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therefore)  think  that  this  argament  is  to  be  so  much 
relied  on.  If  there  bad  been  proper  behaviour  on  both 
sides,  these  provisions  might  not  have  led  to  any  dis-» 
pute  at  all  between  them.  I  will  not  refer  to  miscon- 
duct :  it  is  not  in  the  least  material,  in  the  view  which 
I  have  taken  of  this  case,  thinking,  as  I  do,  that  the 
provisions  of  the  deed  are  not  illegal,  although,  in' 
consequence  of  the  conduct  of  the  parties,  they  may, 
perhaps,  prove  very  inconvenient,  and  may,  perhaps, 
afford  the  means  rather  of  exasperating  quarrels,  which 
might,  nevertheless,  have  equally  arisen,  if  the  parties 
had  stood  in  the  ordinary  relation  of  husband  and  wife. 


The  next  objection  which  is  made  to  this  is,  that  it 
takes  away  that  control  which  the  father  ought  to  have 
over  his  children.  This  argument  is  very  much  the 
same  as  the  former.  Nothing  is  said  about  the  control 
of  the  children  in  the  deed.  A  duty  is  annexed  to  the 
separate  estate  given  to  the  wife :  she  has  to  provide  for 
them  in  the  house,  to  pay  the  salaries  of  masters  and 
governesses  for  her  daughter,  and  to  provide  clothes 
for  one  of  her  sons.  But  what  is  there  illegal  in  this? 
It  may  or  not  be  a  very  imprudent  thing  to  do  so, 
and  the  parties  may  have  differences  relating  to  these 
matters;  but  I  do  not  see  any  circumstance  which 
makes  this  matter  illegal.  Such  a  state  of  independ* 
ence  on  the  part  of  a  wife  may  be  inconvenient,  but  not 
more  so  than  it  is  for  any  married  woman  to  have  a 
large  separate  estate  while  her  husband  has  nothing. 


With  regard  to  the  other  points,  —  namely,  want  of 
consideration  and  the  want  of  mutuality, —  I  do  not  think 
that  they  ought  to  influence  the  mind  of  the  Court  at  all. 
This  is  not  a  matter  of  pecuniary  consideration,  but  a 
family  arrangement,  a  compromise  of  litigated  rights 
between  the  parties. 

The 
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The  dispute  between  them  seems  to  have  taken  1845. 
place  more  than  twenty  years  after  they  had  been  mar- 
ried. That  length  of  acquaintance  with  each  other  nyght 
certainly  enable  Lady  JodreU  to  know,  well  enough, 
what  species  of  protection  her  particular  circumstances 
required;  and  might,  at  the  same  time,  have  enabled 
Sir  Bichard  JodreU  to  know,  whether  his  wife  was  a 
person  who  could,  in  prudence,  be  entrusted  with  the 
performance  of  the  duties  which  he  committed  to  her. 
With  this  mutual  knowledge  of  one  another,  and  for 
the  purpose,  as  they  state  in  the  deed,  of  preventing 
further  disputes,  —  with  a  provision  made  for  living  to- 
gether, which  would,  in  the  case  of  married  people, 
imply  cohabitation,  with  no  one  provision  depriving 
either  party  of  any  right  to  the  performance  of  any 
conjugal  duty,  and  with  nothing  to  shew  that  any  breach 
of  conjugal  duty  will  arise,  otherwise  than  by  a  remote 
inference,  and  that  not  necessarily  arising  from  the  pro- 
visions of  the  deed,  —  it  is  said,  that  this  deed  is  illegal ; 
and  one  of  the  grounds  stated  is,  that  there  is  a  want  of 
mutuality  and  a  want  of  remedy. 

It  is  not  necessary  to  go  into  that  at  any  length, 
for  if  it  is  once  ascertained  that  the  Plaintiff  has  a  duty 
which  she  has  neglected  to  perform,  ihen,  whatever 
difficulty  there  may  be  in  regard  to  form,  I  am  quite 
satisfied,  that  the  Court  will  take  care  not  to  allow  her 
to  retain  the  means  of  continuing  to  commit  the  like 
breaches  of  duty.  It  certainly  seems  to  be  absurd 
enough  for  a  husband  to  file  a  bill  against  his  wife  to 
compel  the  repayment  of  the  money  :  that  is  admitted; 
but  it  is  said,  that  if  there  was  any  right  in  regard  to 
past  misappropriation,  it  would  be  made  good  against 
her  pin  money.  I  think  that  this  argument  must  have 
fallen  accidentally,  because  the  pin  money  has  also 
duties  annexed  to  it,  which  would  remain  unperformed, 

if 
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1 845.  if  any  remedy  were  had  against  it^  and  the  husband 
would  be  liable  for  all  the  expenses,  which  would  be 
occasioned  by  the  non^performance  of  the  duties  attached 
to  the  pin  money.  But  I  cannot  doubt  that  the  Court 
would  reach  the  monies  in  the  hands  of  the  trustees,  if 
the  Plainttfl^  by  her  conduct,  shewed  that  she  was  not 
fit  to  be  entrusted  with  the  performance  of  the  dsty 
here  entrusted  to  her.  I  think  the  Court  would  take 
care  that  she  had  not  the  means  of  committing  any 
further  breach :  but  that  really  is  not  a  question  which 
can  now  be  properly  decided  or  considered. 

Looking  ^at  the  whole  of  this  case,  it  appears  to  me 
that  this  is  not  a  deed  whidi  I  can,  on  this  demurrer, 
consider  as  an  illegal  deed. 

The  demurrer  must,  therefore,  be  overruled. 


NoTB.  —  An  appeal  was  contemplated,  but  the  Defendant  ulti. 
mately  submitted. 
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1845. 

HOTHAM  V,  SOMERVILLE.  Jufy  24, 25. 

IN  1844,  a  freehold  estate  belonging  to  Mr.  Beaumont  A  judgment 
Hotham  was  sold  under  an  order  of  the  Court  to  ^p  ^^  against 

Mr.  Latham.    The  purchase  monevy  amounting  to  9000  ^*'-  ^'  under 

•    ji  .J.         ^  1-  L  B  warrant  of 

guineas,  had  been  paid  into  Court,  and  it  was  thereupon  attorney.    In 

referred  to  the  Master  to  settle  the  conveyance,  in  which  the  judgment, 

•^  warrant  of  at- 

all  proper  parties  were  directed  to  join.  tomey,  &c., 

he  was  named 
W.  H,,  his 
•    In  the  course  of  prosecuting  that  order,  it  appeared,  proper  name 

that  memoranda  of  two  judgments  which  had  previously  ^^'i^  that  the 

been  obtained  against  Mr.  Hotham^  by  means  of  warrants  judgment  was 

of  attorney,  had  been  duly  entered  with  the  Master  of      a  judgment 

the  Common  Pleas,  under  the  provisions  of  the  1  &  2  ^«  obtamed 

against  a  party 
Vict,  c.llO.(a}     But  in  the  warrants  of  attorney  and  under  a  war- 

judgments,  and  in  the  proceedings  relative  thereto,  Mr.  ^'  He'^^"- 
Hctham  had  been  named   William  Hotham  instead  of  wards  took 
miliam  Beaumont  Hotham.  SeSwenI 

Debtors'  Act. 
Subsequent  to  the  judgments  and  their  entry,  and  judgment  cre^ 
in  October  1843,  a  vesting  order  under  the  Insolvent  ditorwasa 
Debtors'  Act  had  been  made  against  Mr.  Hotham^  and  party  to  the 

in  April,  1844,  he  took  the  benefit  of  the  Insolvent  Act,  conveyance  of 
''^  the  insolvent  8 

and  was  discharged.  real  estate  to 

a  purchaser, 

Under  these  circumstances,  the  Master,  being  satisfied  jng  the  l  &  2 

by  afiidavit  that  JViUiam  Hotham  and  William  Beaumont  ^^^'  c.uo, 

Hotham  were  one  and  the  same  person,  was  of  Opinion, 

that  the  judgment  creditors  were  necessary  parties  to  the 

conveyance.     He  made  them  parties  accordingly,  they 

being  willing   to   execute,    provision    being   made   fpr 

payment 

(fl)  Sect.  19.  ' 


64  .  CASES  IN  CHANCERY. 

1845.        payment  of  their  debts  out  of  the  surplus  of  the  pur- 
^rf^^^^^     chase  money,  after  satisfying  the  prior  charges. 


SOMSRVILLE. 


A  petition  was  now  presented  by  the  Plaintiff  in  the 
second  cause,  praying  that  the  judgment  creditors  might 
effectually  discharge  the  property  from  their  claims,  and 
that  the  residue  of  the  fund  in  Court,  after  payment  of 
all  prior  charges,  might  be  applied  in  payment  of  the 
judgment  creditors. 

Mr.  Turner  and  Mr.  Glasse  in  support  of  the  petition. 

Mr.  FoUett  for  the  assignee  under  the  insolvency. 
The  judgment  creditors  are  not  necessary  parties  to  the 
conveyance ;  first,  because  the  proceedings  and  judg- 
ments, being  in  the  name  of  William  Hothani^  are  in- 
sufficient to  charge  the  estates  of  William  Beaumont 
Hotham ;  and,  secondly,  because  the  object  of  the  In- 
solvent Debtors'  Act  being  to  place  all  creditors,  as  far 
as  possible,  upon  an  equality,  it  is  enacted,  by  the 
61st  section,  that,  after  the  estate  of  an  insolvent  debtor 
is  vested  in  the  provisional  assignee,  no  creditor,  who 
has  obtained  a  judgment  by  virtue  of  a  warrant  of  at- 
torney, shall  avail  himself  of  any  execution  issued  upon 
such  judgment,  *^  either  by  seizure  or  sale  of  the  pro- 
perty of  such  prisoner,  or  any  part  thereof,  or  by  sale 
of  such  property;*'  but  shall  be  a  creditor  under  the 
act.  The  Master  was  of  opinion  that  the  clause  applied 
to  personal  estate  only ;  but  such  is  not  the  case ;  the 
expression  is  "property,'*  and  applies  to  all  property 
which  a  judgment  creditor  might  sell  for  payment,  and, 
therefore,  to  real  estate,  which  might  be  sold  under  the 
equitable  charge  created  by  the  1  Sth  section  of  the  act. 

Mr.  G.  L.  Eiisselli  for  the  purchaser,  and  Mr.  F.  T. 
White  for  the  two  judgment  creditors. 

The 
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The  judgment  creditors  are  necessary  parties.     The        1845. 
identity  being  proved,   no  objection   arises  from   the      ^^^j^ 
omission  of  the  name  ^^jS^a^mon/.''  In  Reeves  v.  Slater  (a)    ^      v. 
A.  B.  executed  a  warrant  of  attorney  in  the  name  of 
C.  B.y  and  judgment  was  entered  up  and  aJL  fa.  issued 
against  him  by  that  name :  it  was  held,  that  this  was 
right,  and  that  the  sheriff  was  bound  to  execute  it.     So 
here,  the  party  was  estopped  from  disputing  the  accu- 
racy of  the  description,  and  his  assignees  are  equally 
bound- 
Secondly  ;  the  61st  section  applied  only  to  personal 
estate,  which  the  creditor  can  make  available  by  seizure 
and  sale.     The  judgment  creditors  could  not,  by  virtue 
of  their  equitable  charge  under  the  ISth  section,  seize 
and  sell :  that  must  be  done  by  a  court  of  equity :  be- 
sides, they  have  a  general  lien  on  the  estate  quite  inde- 
pendent of  the  1  &  2  Vict.  c.  110.  (b) 

Mr.  Barton  for  prior  incumbrancers. 

7%^  Master  of  tie  Rolls,  on  the  first  point,  said, 
that  if  a  party  thought  right  to  adopt  a  name  he  must 
bear  the  consequences ;  and  as  to  the  second,  he  was  of 
opinion  that  the  Master  had  come  to  a  right  conclusion, 
and  that  the  judgment  credit;>rs  were  necessary  parties. 

(a)  7  Bam.  ^  Cr.  486.  (b)  13  Ed,  1.  c.  18, 
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^^^A^/i^'  ROCKE  V.  ROCKE. 

An  absolute     HPHE  testator,  by  his  will,  expressed  himself  as  fol- 
w^  accom"^  ^^^^  *  —  "  ^  appoint  my  son  Richard  Hill  and  his 

panied  with  a    heirs  my  residuary  legatee,  to  have  and  to  hold  the 
direction,  that         .,r  o  ii-^ai. 

it  should  not     residue  of  my  property  of  every  sort  and  kmd,  after  the 

'ii^h^T'^^^      several  above  stated  bequests  have  been  paid;  but  it  is 
attained  my  especial  desire  that  the  residue  of  my  property  be 

iTeiy^hat^iie    "°^  delivered  over  to  him  until  the  completion  of  his 
was  entitled  to  twenty-Jifth  year^  and  that,  in  the  mean  while,  he  be 
aSaki^tr^"      subject  to  the  guardianship  of  his  mother.*' 
twenty-one. 

Richard  Hill^  the  son,  attained  his  age  of  twenty-one 
years  on  the  7th  of  June  1845,  and  the  residue  being  in 
Court,  he  now  presented  a  petition  for  payment. 

Mr.  Heathfield  in  support  of  the  petition.  The  gift 
being  vested,  is  payable  upon  the  petitioner  attaining 
his  majority,  and  notwithstanding  the  direction  in  the 
will,  he  is  not  bound  to  wait  until  he  attains  twenty-five 
before  he  receives  it. 

The  Mastee  of  the  Rolls. 

I  will  look  at  the  terms  of  the  will,  and  see  if  the 
order  can  be  made.  If  I  should  be  satisfied  that  there 
is  an  absolute  gift,  with  a  direction  to  pay  at  twenty- 
five,  then,  as  he  has  an  absolute  right  at  twenty-one, 
and  can  sell  and  mortgage  his  interest,  I  shall  order 
payment. 

Aug,  2.  The  Master  of  the  Rolls  made  the  order  for  the 

immediate  payment  of  the  residue  to  the  petitioner. 


Note.— See  Saunders  v.  Vatdier,  4  Beavan,  1 15.,  and  1  PkU.  240. 
Joiselyn  v.  Josselyriy  9  Sim,  63.,  Jackson  y.  Matjoribankt^  12  Simons, 
93.,  Curtis  v.  Lukin,  5  Beavan,  p.  155. 
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The  ATTORNEY-GENERAL  v.  The  Corporation    June  2.  4.  9. 
of  PLYMOUTH.  ^^'^'  ^• 

THE  object  of  this  information  was  to  set  aside  a  '^^^  statute  of 
1  ,     .  .1  .  ^  ^,       t*>e  27  Eik. 

purchase  made  m  1805,  by  the  corporation  of  P^-  ^.20.  autho- 

mmdh,  from  a  charity  called  the  Hospiialqf  Orphans  Aid^  "0^1011^0^" 

and  for  a  declaration  of  the  extent  of  the  rights  of  the  Plymouth  to 

charity  consequent  on  such  relief.     The  circumstances  ^*^°eroours'* 

which  gave  rise  to  the  suit  were  as  follows :  —  or  conduit,  for 

bringing  a 
supply  of  fi-efih 

By  the  statute  of  the  27  EUz.  c.  20.  (after  reciting  the  ^^ter  from  a 
,  \  o  distance  to 

advantage  which  would  accrue  to  the  shipping  of  her  ptymouth  for 

Majesty  and  her  subjects,  and  to  the  town,  from  having  P"<bKc  objects, 

a  supply  of  fresh  water  at  Plymouth,  and  that  the  haven  ply  of  the 

was  filling  up  with  sand,  and  would  be  utterly  decayed,  ^j^foMour" 

unless  some  speedy  remedy  were  at  hand,  and  further  t^hp  haven. 

reciting  that   there  was   a   river   called   Mewcj  about  erected  on  the 

eight  or  ten  miles  distant,  which  might  be  brought  into  watercourse, 
1  o   ^^  ...  ^  •       andthecor- 

the  town  of  Phftnoidh  without  any  great  damage,  by  poration  after- 
reason  that  the  land  through  which  the  same  should  be  ^"^?  ^^^'' 

°  ^      ^  veyed  away  a 

conveyed  was  barren,  &c. ;  and  that  **  by  bringing  of  portion  of 

Held,  that  the 
corporation  had  undertaken  the  performance  of  a  public  ti'ust,  and  could  not  divest 
themselves  of  the  means  of  fully  executing  it ;  that  the  primary  duty  of  the  corpor- 
ation was  to  provide  for  the  public  objects  contemplated  by  the  act ;  and  that  the 
•urplus  water  only»  after  satisfying  the  public  purposes,  could  be  applied  to  the  use 
of  the  nulla.  The  Court  also  considered  it  to  be  doubtful,  whether  the  corporation 
could  alienate  the  watercourse,  or  any  part,  for  satisfying  their  own  debt. 

Upon  the  construction  of  the  particular  instruments,  held,  that,  by  the  conveyance 
of  one-fourth  ^  of  and  in  the  leat  or  watercourse,"  the  purchaser  acquired  no  interest 
in  the  water,  other  than  such  part  as  remained  after  supplying  the  public  purposes 
for  which  the  leat  was  authorized  to  be  made. 

A  hospital  having  a  corporate  character  was  established  in  close  connexion  with 
a  municipal  corporation.  The  ex-mayor  was  to  be  the  governor,  the  masters  and 
assistants  were  elected  from  the  corporation,  and  the  mayor  and  aldermen  were 
visitors :  —  Held,  that  the  corporation  and  hospital  were,  in  equity,  mcapable  of  con- 
tracting, and  a  purchase  by  the  corporation  of  property  belonging  to  the  hospital 
was  set  aside. 

F  2 
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which  water  most  of  the  incommodities  and  damages 
and  divers  others  would  not  only  be  remedied,  but  also 
some  part  of  the  channel  of  the  said  haven  scoured  and 
cleansed  by  the  same  river,  to  the  perpetual  contin- 
uance of  the  same  haven,  a  matter  most  beneficial  to  the 
realme"),  the  corporation  were  empowered  to  dig  and 
mine  a  ditch  or  trench,  in  breadth  between  six  and 
seven  feet  through  the  lands  between  the  town  of  Ply^ 
mouth  and  the  river  Mew,  for  conveying  the  river  to  the 
town,  making  compensation  to  the  owners. 

The  "watercourse  or  leat,"  having  been  formed, 
was,  with  certain  mills,  &c.,  on  the  10th  of  August 
.1593,  leased  by  the  corporation  to  Sir  Francis  Drake 
for  sixty-seven  years. 

In  1617  (under  the  powers  contained  in  the  39 
Eliz,  (a) )  certain  premises  were  erected  into  a  hospital, 
to  be  called  "The  Hospital  of  Orphans  Aid"  in  Ply- 
mouthj  for  the  relief  of  certain  poor  people,  and  the 
hospital  was  to  consist  of  a  governor,  four  assistants, 
two  wardens,  and  forty  poor  people  to  be  relieved,  and 
they  were,  under  the  powers  of  the  act,  erected  into  a 
corporation. 


By  the  foundation  deed,  the  last  mayor  of  Plymouth 
for  the  time  being  was  to  be  the  governor.  The  mayor 
of  Plymouth  for  the  time  being  and  his  brethren  were 
thereby  nominated  to  have  the  ordering,  directing,  and 
visiting  the  said  hospital,  and  the  placing,  and,  upon 
just  cause,  displacing,  of  the  said  orphans;  and  the 
mayor,  his  brethren,  and  the  common  council  were 
to  make,  alter  and  explain  the  orders,  &c. ;  and  by  the 
oi*dinances,  the  two  wardens  were  to  be  elected  by  the 

mayor 
(fl)  Chapter  V.,  made  perpetual  by  the  21  J«c..1.  c.  1. 
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mayor  and  aldermen.     In  practice,  the  four  assistants        IS^5. 

were  chosen  from  among  the  magistrates  or  aldermen    ^^^C^^ 

of  the  corporation.  Attorney- 

General 

r. 

In  162S,  DrakCf  in  consideration  of  1500/.,  assigned  The  Corpor- 
a  moiety  of  the  leasehold  interest  to  trustees  for  the  Plymouth. 
hospital. 

On  the  Sd  of  October  16539  the  corporation  of  Ply^ 
mouth  agreed,  in  consideration  of  1400/.  owing  by  them 
to  the  hospital,  to  sell  to  the  latter  one  fourth  of  the 
mills  and  of  the  land  let  to  Sir  F.  Drake.  These  were 
in  the  same  year  conveyed  to  Gubbs  and  Francis^  by  in- 
denture of  the  6th  of  October  1653,  and  were  by  them 
conveyed  to  the  hospital  by  indentures  of  the  10th  of 
May  1655. 

The  whole  property  continued  under  the  manage- 
ment of  the  corporation  of  Plymouth^  who  accounted  to 
the  hospital  for  what  was  considered  to  be  its  share  of 
the  income  of  the  property.  In  1805,  a  committee 
appointed  by  the  corporation  recommended  the  cor- 
poration to  repurchase  the  one  fourth  of  the  property 
from  the  hospital. 

Accordingly,  by  indenture  dated  the  22nd  of  June 
1805,  made  between  the  hdspital  and  the  corporation, 
after  reciting  that  from  changes,  &c.,  the  property  com- 
prised in  theindenturesof  1653and  1655,  and  the  share 
of  the  hospital,  could  not  be  ascertained  with  any  degree 
of  certainty,  the  hospital,  in  consideration  of  1800/.,  re- 
conveyed  the  property  comprised  in  the  indentures  of 
1653  and  1655  to  the  corporation. 

The  corporation  received  considerable  sums  from  the 
water  rates  paid  by  the  inhabitants  for  a  supply  of  water 
from  the  *'  leat,"  and  also  for  a  supply  of  water  to  some 

F  3  government 
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government  departments  under  the  5  G.  4.  e.  49,,  but 
they  had  made  very  considerable  outlays  in  respect  of 
the  waterworks,  &c. 

Two  questions  were  raised  on  this  information.  First, 
it  was  insisted  that  the  repurchase  made  in  1805  was 
invalid,  being  made  from  the  corporation,  who  stood  in 
a  fiduciary  relation  towards  the  hospital,  or  was  so  closely 
connected  therewith  as  to  make  a  purchase  from  the 
latter  invalid.  That  there  was  no  reason  for  making 
the  sale,  and  that  the  consideration  was  insuflScient 


Secondly;  it  was  contended  that  the  hospital  was  en- 
titled to  one  fourth  of  the  **  leat,"  and  to  one  fourth  of 
the  whole  income  derived  from  the  water,  including  the 
water  rates,  and  the  produce  of  mills  erected  subse- 
quent to  the  grant ;  but  the  Defendants,  the  corporation, 
contended  that  the  hospital  was  entitled  only  to  one 
fourth  of  the  property  of  the  waste  water  of  the  leat 
after  supplying  the  town,  and  to  one  fourtli  of  certain 
mills  only. 

The  second  point  was  made  to  rest  on  the  terms  of 
the  several  documents;  but  it  is  unnecessary  to  set  forth 
the  terms  of  those  documents,  especially  as  they  will 
be  found  sufficiently  stated  in  the  judgment. 

Mr.  TwisSf  Mr.  Turner^  and  Mr.  Blunty  in  support 
of  the  information. 


Mr.  Kifiglake  for  the  hospital. 

Mr.  Kindersley  and  Mr.  Chandless  for  the  corporation 
of  Plymmtth. 

The 
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The  Master  of  the  Rolls. 

The  information  in  this  case  prays,  that  it  may  be 
declared  that  a  conveyance  dated  the  22nd  day  of  June 
1805  is  void,  and  ought  to  be  delivered  up  and  can- 
celled ;  and  that  the  Hospital  of  Orphans  Aid,  in  the 
information  mentioned,  may  be  declared  to  be  entitled 
to  one  fourth  part  of  the  premises  comprised  in  certain 
indentures  of  the  6th  day  of  October  1653,  and  the  10th 
day  of  May  1655,  and  that,  notwithstanding  the  con- 
veyance of  the  22nd  of  June  1805,  the  hospital  is 
entitled  to  a  full  one  fourth  part  of  the  whole  rents  and 
profits  of  the  said  premises,  and  of  the  "  leat"  mentioned 
in  the  indentures  of  1653  and  1655,  and  of  certain  fines 
and  consideration  monies  in  the  information  mentioned. 
The  information  also  prays  for  the  relief  alleged  to  be 
consequent  on  such  declarations. 

The  ostensible  object  of  the  Information  is,  to  set 
aside  an  alienation  which  was  made  of  property  belong* 
ing  to  the  hospital  in  the  year  1805,  and  if  that  should 
succeed,  to  obtain  a  declaration  that  the  hospital  is 
entided  to  an  equal  fourth  part  of  the  Plymouth  leat, 
and  of  the  profits  arising  from  the  supply  of  water,  by 
means  of  the  leat,  to  the  town  of  Plymouth^  and  the 
ships  in  the  harbour  there. 


The 


{a)  3  Beav.  91. 
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1845.  The  alienation  in  1805  was  made  by  the  corporation 

^"^"^P^^^     of  the  hospital  to  the  corporation  of  Plymouth;  and  it  is 

Attorney-    alleged,  that  the  corporations  and  the  persons  by  whom 

General      ^j^^j^,  transactions  were  conducted,  stood  towards  each 

The  Corpor-    other  in  such  a  relation,  that  a  conveyance  from  one  to 

Plymouth     ^^®  other  cannot  be  sustained  in  this  Court,  especially 

in  a  case  like  the  present,  in  which  it  is  alleged  that 

there  was  no  good  reason  to  justify  the  alienation,  and 

also  that  the  consideration  given  to  the  hospital  was 

inadequate. 

The  right  to  the  leat,  and  to  the  profit  of  tlie  water 
supplied  by  means  of  it,  only  comes  in  question  upon 
this  information,  in  the  event  of  its  being  declared  that 
the  alienation  of  1805  ought  to  be  set  aside.  It  is  made 
to  depend  on  the  construction  of  several  instruments 
relating  to  several  acts  of  persons  entitled,  or  supposed 
to  be  entitled,  to  variou3  interests  in  the  leat. 

The  Plymouth  leat  was  constructed  under  the  au- 
thority of  an  act  of  parliament  passed  in  the  year  1584 
(27  EUz.  c.  20.).  The  objects  of  the  act  were  entirely 
public,  to  supply  the  ships  in  the  harbour  of  Plymouth^ 
and  the  town  of  Plymouth  itself  with  water,  and  to  scour 
some  part  of  the  channel  of  the  haven,  by  means  of 
the  leat  which  was  intended  to  be  formed  for  the  pur- 
pose of  bringing  the  water  from  the  river  Mew  to  the 
harbour.  The  power  of  purchasing  the  land  required, 
and  making  the  requisite  construction,  was  given  to  the 
corporation  of  Plymouth, 

It  seems,  that  after  the  construction  of  the  leat,  and 
on  the  10th  o(  August  1593  (35  Eliz.)^  the  corporation 
of  Plymouth  granted  to  Sir  Francis  Drake  a  lease  for 
sixty-seven  years  from  the  ensuing  Michaelmas^  of  va- 
rious houses,  closes  of  land  and  certain  mills,  and  of 

the 
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the  leat  or  watercourse  then  coming  and  going  to  the 
aforesaid  mills ;  but  the  terms  of  the  lease  are  only  known 
by  the  imperfect  recital  of  them  in  a  deed  of  long  subse- 
quent date.  The  lease  is  said  to  have  been  granted 
under  the  yearly  rent  of  34/.  Ss.  4fd,j  and  divers  cove- 
nants, conditions,  and  reservations. 

The  Hospital  of  Orphans  Aid  was  founded  in  1617 
(17th  Jidy^  \5jac.\  under  the  powers  given  by  the  act 
of  the  39  jS/fz.  and  was  endowed  with  certain  property, 
and  made  to  consist  of  one  governor,  four  assistants, 
two  wardens,  and  from  three  to  forty  poor  pepple,  as 
the  fund  would  bear.  The  land  with  which  the  hospital 
W9s  endowed  was  given,  in  pursuance  of  a  trust,  by 
Hamas  Skerwill  and  Nicholas  Shenvilly  to  whom  it  had 
been  conveyed  by  the  corporation  in  the  year  1615,  and 
a  very  close  connexion  was  established  between  the 
hospital  and  the  corporation.  The  person  who  had 
been  mayor  of  the  town  last  before  the  present  mayor 
was,  in  all  time,  to  be  governor  of  the  hospital.  I  do 
not  find  in  the  foundation  any  special  regulation  as  to 
the  mode  in  which  the  assistants  and  wardens  were  to 
be  appointed ;  but  it  seems  that,  in  the  usual  practice, 
the  four  assistants  were  chosen  by  the  mayor  from 
amongst  the  magistrates  or  aldermen  of  the  corporation 
of  the  town;  and  that  the  two  wardens  were  chosen 
biennially  out  of  the  twenty-four'  councilmen  of  the 
corporation  of  the  town,  and  the  poor  were  to  be  per- 
sons born  within  the  borough. 


184^5. 

The 
Attorney- 
General 
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In  the  year  1628,  it  seems,  that  the  hospital  became 
entitled  to  a  considerable  sum  of  money,  under  the  will 
o(  Rawlins,  of  which  Walter  Hele,  Thomas ' S/ierwilly 
and  Matthew  Nicholls  were  executors,  and,  by  an  inden- 
ture dated  the  10th  of  September  1628,  and  made  be- 
tween  Sir  Francis  Drake^  Bart   (who  was  recited  to 

have 
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have  become  entitled  Tor  divers  years  to  come  to  the 
premises  comprised  in  the  lease  granted  to  Sir  Francis 
DrcJce^  Knight,  in  August  1593),  of  the  one  part,  and 
HeU^  ShermiUy  and  Nickollsy  the  executors  of  BawUnSf 
of  the  other  part,  it  was  witnessed,  that  Drake^  in  con- 
sideration of  1500/.  to  him  paid  by  the  executors,  as-* 
signed  and  set  over  to  them  the  moiety  and  halfendale 
of  the  premises  comprised  in  the  lease,  including  the 
moiety  of  the  leat  and  watercourse  then  coming  and 
going  to  the  mills;  to  hold  to  the  executors,  for  the 
residue  of  the  term  of  sixty-seven  years,  paying  a 
moiety  of  the  rent,  and  performing  the  other  covenants 
and  conditions. 


Whatever  was  the  interest  thus  assigned  to  Hele  and 
the  others,  it  was  to  determine  with  the  term  of  sixty- 
seven  years,  at  Michaelmas  1660.  The  reversion  re- 
mained in  the  corporation  of  Plymouth  /  but,  on  the  Srd 
of  October  1653,  the  corporation  of  Plymouth  ordered, 
that  for  the  consideration  of  1400/.,  part  of  a  greater 
sum  due  from  the  corporation  of  the  town  to  the  hos- 
pital, an  estate  in  fee-simple  should  be  granted,  to  or  in 
trust  for  the  hospital,  of  one  founh  part  of  all  the  mills, 
toll,  and  mulcture,  leat  and  watercourse,  and  of  the 
several  closes,  theretofore  granted  to  Sir  Francis  Drake j 
and  leased  for  several  years  then  to  come  and  unex- 
pired. 


By  an  indenture  dated  the  6th  of  October  165S,  the 
corporation  of  Plymouth  conveyed  to  Gubhs  and  Francis^ 
who,  by  an  indenture  dated  the  10th  of  May  1655, 
conveyed  to  the  Hospital  of  Orphans  Aidy  all  the  mes- 
suages, lands,  tenements,  mills,  and  closes  of  land,  with 
the  appurtenances,  -thereinafter  mentioned,  that  is  to 
say,  tlie  one  fourth  part,  in  four  parts  to  be  divided,  of 
and  in  all  and  singular  the  messuages,  lands,  tenements, 

meadows. 
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meadows,  mills,  and  closes  of  land,  with  the  appur-        1 845. 
tenanees,  in  the  said  indenture  after  mentioned.   .The    ^^jC^^ 
description  of  the   premises,   after  mentioning  certain     Attorney- 
closes  of  land,  houses,  and  mills,  and  particularly  a        eneral 
malt  mill,  and  two  grist'  mills,  and  the  tucking  mill,  in    The  Corpor- 
the  close  called  the  malt  mill  close,  within  the  said    Plyuouth. 
borough,  adds  these  words,  viz.,  ^^  together  with  the 
fourth  part  of  and  in  the  said  close,  and  the  Uai  or 
watercourse  running,  coming,  and  going  to  all  the  said 
mills." 

It  is  to  be  observed,  that  the  transaction,  completed 
by  the  two  last-mentioned  indentures,  appears  to  be  a 
transaction  between  the  corporation  of  Plymouth  and 
the  Hospital  of  Orphans  Aidf  in  which  the  corporation 
took  upon  themselves  to  satisfy  a  portion  of  the  debt, 
admitted  to  be  due  from  them,  by  means  of  this  convey* 
ance.     In  the  character  of  the  persons  by  whom  it  was 
conducted,  it  does  not  appear  to  differ  from  the  trans- 
action of  1805,  which  is  complained  of  in  this  inform  <» 
ation.     It  is,  nevertheless,  the  transaction  of  which  the 
information  claims  the  benefit  for  the  hospital. 

It  is  insisted,  that  by  the  words,  ^'  together  with  the 
fourth  part  of  and  in  the  said  close,  and  in  the  leat  or 
watercourse  running,  coming,  and  going  to  all  the  said 
mills,"  the  hospital  became  entitled  to  one  fourth  part  of 
the  leat  or  watercourse  running  from  the  river  Mew  or 
Mem/e  to  the  harbour  of  Plymouth. 

It  may  reasonably  be  doubted,  whether  the  corpor- 
ation, having  been  empowered  to  make,  and  being  in 
possession  of  the  leat  or  watercourse  for  the  special 
purposes  mentioned  in  the  act,  could  alienate  any  part 
of  it,  for  the  purpose  of  satisfying  their  own  debt.  They 
must,  I  think,  be  considered  to  have  undertaken  the 

performance 


76 


CASES  IN  CHANCERY, 


i84ri. 


The 

Attornbt- 

General 

V, 

The  Corpor- 
ation of 
Plymouth. 


performance  of  a  public  trust  and  dutyi  and  could  not 
lawfully  divest  themselves  of  the  means,  or  any  part  of 
the  means,  of  fully  performing  that  duty  or  executing 
that  trust. 

But,  however  this  may  be,  and  whether  the  corpor- 
ation were  or  were  not  competent  to  conduct  such  a 
transaction  between  themselves  and  the  hospital,  I  am 
of  opinion,  that  the  primary  duty  of  the  corporation, 
under  the  act  of  Elizabeth^  was  and  is,  to  provide  for 
the  public  objects  contemplated  by  the  act,  and  that  it 
would  be  contrary  to  their  duty,  to  permit  the  interests 
of  any  persons  interested  in  the  mills,  or  in  the  applica- 
tion of  the  water  brought  by  the  leat  to  the  purposes 
of  the  mills,  to  have  any  competition  with  the  public 
interests  intended  to  be  secured  by  the  act.  I  think 
that  the  coi*poration  of  Plymoutfi  never  had,  and  have 
not  now,  any  right  to  apply  or  permit  to  be  applied  to 
or  for  the  use  of  the  mills  any  water  brought  by  the 
leat,  other  than  that  which  may  remain  after  the  public 
purposes  intended  by  the  act  were  fully  satisfied. 


I  do  not  wish  to  suggest  any  question  as  to  the 
mode  of  supplying,  or  the  mode  of  raising,  funds  to  de- 
fray the  costs  of  supplying,  the  Queen's  navy  or  Her 
arsenal,  or  the  inhabitants  of  Plymouth^  with  water  by 
means  of  the  leat.  And  as  to  any  surplus  of  the  funds 
raised  beyond  the  amount  of  the  costs  actually  incurred, 
I  say  only,  that  I  do  not  think  that  the  corporation  were 
lawfully  entitled,  by  giving  any  part  of  it  to  an  assignee 
for  payment  of  their  own  debt,  to  make  it  the  interest 
of  themselves  and  of  their  assignee  to  demand  from 
those  who  are  entitled  to  be  supplied  with  water  a 
greater  revenue  than  was  required  for  the  purpose. 


And 
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And  upon  the  best  consideration  which  I  have  been        1845. 
able  to  give  to  the  instrument,  I  think,  that  no  more  was      ^^^*^ 
or  was  meant  to  be  conveyed,  than  one  fourth  part  of  so     Attorney- 
much  of  the  water  flowing  in  the  leat  or  watercourse  as      ^^^^^^^ 
came  and  went  to  the  mills ;   and  that,  by  the  water    The  Corpor- 
coming  and  going  to  the  mills,  no  more  than  that  which     Plymouth. 
remained,  after  satisfying  the.  public  purposes  of  the 
act,  could  be  or  was  intended  to  pass.     The  words  of 
the  deed  are  not,  perhaps,  strictly  correct,  but  any  am- 
biguity arising  from  the  use  of  the  word  ^*  leat "  appears 
to  me  to  be  removed  by  the  annexed  words,  '^water- 
course coming  and  going,"  by  the  nature  of  the  case, 
and  I  think,  also,  by  the  subsequent  conduct  of  the 
parties,  as  appears  by  the  evidence.     I  am,  therefore,  of 
opinion,  that  the  Attorney-General  is  not  entitled  to  the 
declaration  which  he  asks,  as  to  the  right  of  the  hospital, 
under  the  indentures  of  the  6th  of  October  1653,  and 
the  10th  of  May  1655. 

Upon  the  other  object  of  the  information,  which  re- 
lates to  the  validity  of  the  transaction  in  1805,  I  own 
that  I  have  not  been  able  to  consider  the  .corporation  of 
Plymouth  and  the  corporation  of  the  Hospital  of  Orphans 
Aidy  as  two  distinct  and  independent  corporations, 
capable,  in  equity,  of  dealing  adversely  with  each  other, 
in  matters  affecting  their  interests  when  opposed.  It  is, 
I  think,  manifest,  that  the  hospital  was  always  treated 
and  considered  as  dependant  on  the  corporation  of  the 
town,  and  that  habitually  the  property  of  the  hospital 
was  not  left  to  the  independent  control  of  the  governor, 
assistants,  and  wardens,  but  was  frequently  made  use 
of  for  the  convenience  of  the  mayor,  aldermen  and  bur- 
gesses. There  is  no  evidence  to  shew  that  this  was 
dishonestly  done,  or  that  the  hospital  was  in  any  manner 
defrauded,  or  even  in  any  manner  a  sufferer,  but  sup- 
posing that  the  corporation  of  the  town,  from  time  to 

time. 


78  CASES  IN  CHANCERY- 

1845.        time,  did  that  which  was  best  for  the  hospital,  it  would 

'^J^*^     still  appear  that  it  was  done  at  the  will  and  by  the 

Attornbt-    direction  of  the  corporation  of  the  town,  and,  considering 

GsmiRAL      ^j^g  ^j^^^  connexion  between  them,  and  their  relative 

The  (k>rpor-   position,  it  could  hardly  be  otherwise.     The  governor 

Pltmouth.    ^^  ^^  hospital  was  the  person  who  had  last  been  mayor 

—  the  assistants  were  chosen  from  the  magistrates  or 

aldermen,  and  the  wardens  from  among  the  common 

councilmen,  and  the  corporation  of  the  town  was  the 

visitor  of  the  hospital.     The  connexion  being  such,  I 

do  not  think  that  the  two  corporations  can,  in  this  Court, 

be  considered  as  capable  of  making  a  contract  in  a  matter 

in  which  their  interests  are  opposed. 

I  certainly  am  not  satisfied,  upon  the  evidence  before 
me,  that  the  hospital  did  not  receive  an  adequate  con- 
sidemtion  for  the  rights  and  interests  purported  to  be 
alienated ;  and  if  the  case  rested  upon  want  of  consider- 
ation only,  I  should  not  think  it  right  to  disturb  the 
transaction ;  but  on  the  other  ground,  I  think  that  it 
ought  to  be  set  aside,  and,  therefore,  if  the  Attorney- 
General  desires  it,  I  must  declare. 

That,  under  the  circumstances  of  this  case,  the  con- 
veyance of  the  22d  day  of  June  1805  is  void  in  equity, 
and  that  the  same  ought  to  be  delivered  up  to  be  can- 
ceiled. 

And  with  a  view  to  the  consequences  and  effect  of 
that  declaration,  I  think  that,  at  the  request  of  the 
Defendants,  I  ought  to  declare. 

That  the  hospital  was  not,  under  the  indentures  of  the 
6th  day  of  October  1653,  and  the  lOth  day  of  May  1655) 
entitled  to  any  share  of,  or  interest  in,  the  water,  or  any 
profit  arising  from  the  water  supplied  to  the  town  or 

haven 
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haven  of  Pfymout/i,  by  means  of  the  Plymouth  leat  or 
watercourse,  or  to  any  rent,  fines,  tolls,  or  monies  paid 
on  account,  or  in  respect,  of  any  such  water  or  supply 
thereof;  and  that,  under  and  by  virtue  of  the  same 
indentures,  there  passed  thereby,  and  the  hospital  ac- 
quired, no  interest  in  the  water  flowing  in  the  leat,  other 
than  in  such  part  thereof  as  came  and  went  to  the  mills 
in  the  said  indentures  mentioned,  after  supply  of  the 
said  town  and  haven : 


1845. 

The 
Attorn  EY- 
Obnbral 
r. 
The  Corpor- 
ation of 
Plymouth. 


And  having  regard  to  that  declaration,  refer  it  to  the 
Master  to  ascertain  and  state  the  particulars  of  the  pro« 
perty  comprised  in  the  said  indentures,  and  bow  the 
same  were  known  and  distinguished  in  the  month  of 
June  1805  : 


And  take  an  account  of  the  several  sums  of  money 
which  have  been  received  and  paid  by  the  corporation 
oi  Plymouth  on  account,  or  in  respect,  of  such  property, 
from  the  month  of  June  1805  up  to  the  date  of  his 
report. 
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1845. 


Jan.  99. 

AprU  22.  29. 

Nov,  10. 


SMITH  V.  SMITH. 


npHIS  case  came  on  upon  the  petition  of  Anne  John^ 
-*-    son^  praying  that  the  Master's  report,  dated  the 


A,  P.,  a  mar- 
ried womaiiy 
conveyed  her 
separate  eii-      gth  of  December  1844,  might   be  confirmed,  and  for 

in  trust  to  sell  consequential  directions,  and   upon  a  cross  petition  of 

?  k'  *°^  P*^y  *  Mr.  Gregory^  praying,  for  the  purposes  therein  men- 

him  from  her,    tioned,  that  the  petitioner  might  be  at  liberty  to  except 

to  the  report,  and  that  it  might  be  referred  back  to  the 

Master  to  review  the  same. 


and  further 
advances,  not 
exceeding  in 
the  whole 
400/.,  and  to 
hold  the 
sur|)lus  for 
her  separate  , 
use.     C,  D, 
afterwards 
made  further 
advances  far 
exceeding  the 
limit,  part  of 
which  was 


paid  upon 

hir   ■ 


In  September  1820,  Mr.  S'miV/i,  the  first  husband  of 
Mrs.Joh7is(mj  died  intestate,  leaving  her  entitled  to  dower, 
her  right  to  which  was  established  by  proceedings  in 
this  Court;  and  on  the  10th  of  January  1827,  she  made 
some  arrangements  or  agreement,  as  to  part  of  her  in- 
terest in  her  dower,  with  a  person  of  the  name  of  Kendal^ 
and  some  question  arose  as  to  the  performance  of  that 

ills  drawn  on  arranf^ement  or  airreement. 
him  by  A.  If, 
with  direc- 
tions "  to 
charge  the 
same  to  the 
account  of 
her  separate 
estate.    Held,  whereby  it  was  agreed,  that  her  dower  should  be  con- 

wMnoten-      veyed  to  trustees,  in  trust  for  her  separate  use,   and 

titled  to  ap-      enabling  her  to  dispose  of  any  residue  by  deed  or  will, 
propriate  his  *^  y  ,f 

receipts,  in  She 

the  first  place, 

in  payment  of  the  advances  not  covered  by  the  security,  the  Court  considering 
that  C.D%s  receipts  could  not  be  considered  as  indefinite  jpaymenrs;  that  be 
had  them  only  for  the  purpose  of  paying  off  the  charge,  and  afterwards  for  A,B'a 
separate  use  ;  and  that,  upon  the  true  construction  of  the  instruments,  C.  D,  was 
bound  to  apply  the  separate  estate  which  he  received,  in  satisfaction  of  the  charge, 
and  could  only  consider  the  surplus,  after  such  satisfaction,  as  subject  to  the  dispo- 
sition of  C,  1).,  or  liable  to  such  ordinary  lien  as  he  might  acquire  by  advancing 
money  to  her. 


In  April  1827,  she  contemplated  the  marriage  which 
took  effect  between  her  and  William  Cocks  Johnson^  and 
that   occasion,    marriage   articles   were    executed, 


on 


Smith. 
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She  married  Johnson  on  the  19th  of  May  1827,  and  in        1845. 
the  course  of  the  proceedings  in  the  cause,  a  Receiver     ^^^ 
was  appointed  of  the  rents  out  of  which  her  dower  was 
to  be  paid. 

On  the  2nd  of  Ji^  1828,  a  deed  was  executed,  between 
Mrs.  Johnson  of  the  first  part,  her  husband  WiUiamCocks 
Johnson  of  the  second  part,  and  David  Hoyd  Harries 
of  the  third  part  Harries  had  previously  advanced  her 
two  sums  of  80/.  and  20/.,  and  then  lent  her  an  additional 
sum  of  50/. ;  and  it  being  contemplated  that  he  might 
make  her  further  advances,  the  dower  was  conveyed  to 
Harries^  on  trust  to  sell  it,  and,  after  paying  costs  out  of 
the  purchase  money,  he  was  to  repay  himself  the  three 
sums  of  80/.,  20/.,  and  50/.,  and  any  further  sums,  not 
exceeding  600/.;  and  Harries  was  enabled  either  to 
perform  the  contract  of  Kendaly  or  to  resist  the  claim  of 
Kendal  under  that  contract,  as  should  be  expedient. 

In  the  month  of  August  1830,  the  petitioner,  Mr* 
Gregory^  had  advanced  to  Mrs.  Johnson  different  sums, 
amounting  to  280/.,  and  he  then  lent  her  an  additional 
sum  of  50/.,  and  further  advances  being  contemplated, 
a  deed,  dated  the  20th  day  of  August  1830,  was  executed 
between  David  Uoyd  Harries  of  the  first  part,  Mrs. 
Johnson  of  the  second  part,  her  husband  of  the  third 
part,  and  Mr.  Gregory  of  the  fourth  part,  and  thereby 
Mrs.  Johnsorfs  dower  was  conveyed  to  Mr.  Gregory^  on 
trust  to  sell  it,  and  receive  the  purchase  money,  and  in 
the  mean  time  to  receive  and  take  the  dower,  and  out  of 
the  monies  to  arise  by  the  sale  or  in  respect  of  the  dower, 
to  pay  the  costs  therein  mentioned,  and  then  what  should 
be  due  to  Harries^  and  afterwards  to  pay  himself  the 
280/.  and  50/.,  and  such  further  sums  as  he  might  lend, 
or  lay  out  or  expend  to  or  for  the  use  of  Mrs.  Jolinson^ 

Vol.  IX.  G  so 
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so  as  the  same,  together  with  the  280/L  and  SOl^  should 
not  exceed  the  full  sum  of  400/.  And  he  was  to  stand 
possessed  of  the  surplus,  in  trust  for  the  separate  use  of 
Mrs.  Johnson. 

In  a  few  days  after  the  date  of  this  deed,  and  on  the 
26th  day  of  the  same  month  of  Atigust  1830,  Gregory^ 
at  the  request  oi  Johnson  and  wife,  paid  to  Kendal  150/., 
and,  in  consideration  thereof,  Kendal  agreed  and  under* 
took  to  assign  his  right  and  interest  under  his  contract  of 
the  10th  of  January  1827  to  Gregory^  in  trust  for  John" 
son  and  wife ;  and  it  was  agreed  between  Gregory  and 
Johnson  and  wife,  that  the  sum  of  150/.  and  costs,  paid  by 
Gregory^  should,  to  all  intents  and  purposes,  be  con- 
sidered as  included  in  and  provided  for  by  the  trusts  of 
the  deed  of  the  20th  oi  August  18S0,  as  if  the  agreement 
and  the  release  and  assignment  thereby  contemplated 
had  been  made  before  the  execution  of  that  deed. 

After  the  execution  of  the  deed  of  the  20th  o(  August 
1830,  Gregory  entered  into  the  receipt  of  the  dower, 
and  on  the  application  of  Mrs.  Johnson^  he  subsequently 
made  repeated  advances  of  money  to  her,  and  made 
other  payments  on  her  account.  Some  of  such  pay- 
ments were  made  by  bills  drawn  by  Mrs.  Johnson  on 
Mr.  Gregory^  and  he  was  directed  by  the  bills  "to 
charge  the  same  to  the  account  of  her  dower,"  and  at 
other  times  "  to  charge  **  or  "  to  place  "  the  same  **  to 
account." 

By  an  order,  made  on  the  petition  of  Mrs.  Johnson 
on  the  7th  day  of  August  1840,  it  was  referred  to  the 
Master  to  inquire,  whether  any,  and  what,  sum  was 
due  to  David  Uoyd  Harries  under  the  deed  of  the  2d  of 
Jtdy  1828 ;  and  if  any  sums  payable  to  him  had  been, 

bv 
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by  whom  and  when  paid.     And  the  Master  was  to  take        1845. 

an  account  of  what  had  been  expended  by  Gregory^  for     "^^^^^ 

principal,  interest,  and  costs  under  the  deed  of  the  20th  v. 

oi  August  18S0,  and  of  all  sums  received,  or  which  but 

for  wilful  default  might  have  been  received  by  Harries 

and  Gregory^  or  either  of  them,  on  account  of  the  dower 

of  Mrs.  Johnson;  and  also  to  inquire,  whether  Gregory 

had  made  any  other  advances  on  account  of  Mrs.  John^ 

son^  and  whether  Gregory  had  any,  and  what  lien  on  the 

dower  or  the  purchase  money  thereof,  with  liberty  to  the 

Master  to  state  special  circumstances. 

The  Master  made  his  report  on  the  8th  day  of 
December  1842,  and  thereby  found  the  amount  due  on 
the  balance  of  the  account  for  principal  money,  interest, 
and  costs,  under  the  deed  of  the  2d  of  July  1828,  up  to 
the  24th  of  May  1889,  to  be  the  sum  of  414/.  165.  lld^  and 
that  such  sum  had  been  paid  by  Gregory  to  Harries  ; 
and  in  taking  the  account  of  what  was  due  under  the 
deed  of  the  20th  of  August  18S0,  he  considered  the 
limitation  as  to  the  sums  therein  mentioned  to  have  been 
extended  by  the  agreement  of  the  SOth  of  August  18S0, 
so  as  to  embrace  the  sum  of  150/.  intended  to  be  pro- 
vided for  by  such  agreement,  and  so  considering,  found 
that  there  had  been  expended  by  Gregory  for  principal 
money^  interest,  and  costs,  under  the  same  deed  as 
extended  by  the  agreement,  the  sum  of  832/.  45.  10^^ 
And  he  found,  that,  under  the  deed  of  the  2d  of  July 
1828,  and  also  the  deed  of  the  20th  of  August  1830, 
Gregory  received  several  sums,  amounting  together  to 
the  sum  of  1222/.  35.  9d*  on  account  of  the  dower  of 
Mrs.  Johnson.  The  Master  then  added  the  amount  of 
Gregoiifs  expenditure,  and  deducted  his  receipts  as 
follows :  — 

G  2 
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£      s.  d. 

892    4  10  expended  by  Gregory  under  the  deed. 

414*  16  11  balance  paid  to  Harries. 

1247     1     9 

1222     3     9  Gregorjf^  receipts. 


24  18     0  balance  due  to  Gregory • 


And  he  further  found,  that  Gregory  had  expended 
other  sums  for  Mrs.  Johnson  to  the  amount  of 
465/.  75.  10^.,  for  which  he  did  not  find  that  Gregory 
had  any  lien. 

On  the  22d  day  of  April  1843,  and  upon  the  petition 
of  Mrs.  Johnson  that  the  Master  might  be  directed  to 
review  his  report,  it  was  referred  back  to  the  Master 
to  review  his  report  as  to  the  150/.  included  in  the 
agreement  of  the  26th  o(  August  1830,  and  Mr.  Gregory 
to  make  such  further  claim,  as  to  the  said  sum  of  1 50/., 
as  he  might  be  advised. 

The  Master,  by  his  report  dated  the  8th  December 
1 844,  reviewed  his  former  report,  and  found,  that  the 
sum  of  705il  155.  9cL,  instead  of  the  sum  of  832/.  45.  \0d. 
found  by  the  former  report,  was  due  and  owing  to  Gre- 
goryj  under  the  indenture  of  the  20th  of  August  1 830 ; 
and  he  further  found,  that,  in  the  result  of  his  inquiry, 
there  was  due  from  Gregory  a  balance  of  lOlil  II5.  \d.^ 
instead  of  being  a  balance  of  24/.  I85.  due  to  him,  as 
found  by  the  former  report ;  and  he  further  stated,  that 
Gregory^  pursuant  to  liberty  given  him,  brought  in  a 
state  of  facts  and  charge,  which  the  Master  did  not 
think  fit  to  allow. 

This  report  was  objected  to,  and  was  the  subject  of 
the  present  petition,  by  which  Mr.  Gregory  desired  to 

have 
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have  it  considered,  that  no  part  of  the  sum  of 
1222L  3a  9d^i  received  by  him  on  account  of  dower, 
ought  to  be  considered  as  received  on  account  of  the 
sums  due  to  him  under  the  indentures  otJulj/  1828  and 
August  I8SO9  until  after  payment  of  the  several  sums, 
amounting  to  465Z.  7^.  10(2.,  found  due  to  him;  or 
that  he  might  be  considered  as  being  a  mortgagee,  or  to 
have  a  lien,  under  the  agreement  of  the  26th  of  August 
1830,  for  the  150/.  and  interest,  on  so  much  of  the 
dower  of  Mrs.  Johnson  as  should  remain  in  his  hands, 
after  satisfying  the  debts  or  sums  of  money  specified  in 
the  report  of  the  8th  of  December  1842.  And  he  de- 
sired either  an  order  giving  him  the  benefit  of  those 
claims,  or  such  other  order  as  should  seem  meet. 
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1845. 


Mr.  C.  J.  Sehxyn,  on  behalf  of  Mr.  Gregory^  argued, 
that  he  had  a  right  to  appropriate  his  receipts  in  pay- 
ment of  any  of  the  items  of  the  account  between  him 
and  Mrs.  Johnson  as  he  pleased ;  Mills  v.  Fowkes  (a), 
Philpott  V.  Jones  (6),  Arnold  v.  The  Corporation  of 
Poole  (c),  1  Selwyn*s  N.  P.  {d) ;  that  it  was  equitable 
that  the  current  yearly  receipts  should  be  set  against  the 
current  yearly  payment:  and  that  there  had  been  an 
express  appropriation  made  by  Mrs.  Johnson^  by  her 
bills  on  Mr.  Gregory^  drawn  "  on  account  of  dower  ^ 
j^c,  which  constituted  a  charge  on  her  separate  estate : 
Crosby  V.  Church  {e). 

Mr.  Thimer  and  Mr.  fV.  R.  EUis,  on  behalf  of  Mrs. 
Johnson^  contra. 

The  Master  of  the  Rolls  reserved  judgment 


(a)  5  Bmg.  {N.  C),  455. 

(b)  2  AdoL  4*  EL  41. 

(c)  4  Hdkn.  i  Gr.  860. 


(d)  137.  (11th  ed.). 

(e)  3  Beamn,  485. 
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1845.  The  Master  of  the  Rolls.  -^'^-  lo. 

There  seems  to  be  no  doubt  that  Mr.  Gregory  has 
paid  on  account  of  Mrs.  Johnson  a  greater  amount  of 
money  than  he  received  on  account  of  her  dower.  The 
whole  sum  received  amounts  to  1222/.  S<.  9d.  The 
sums  as  even  now  allowed  for  principal,  interest,  and 
costs  under  the  deeds  amount  to  1120/.  12s.  %d.^  and 
the  Master  has  found  that  a  further  sum  of  465/.  Is.  lOd. 
was  advanced. 

Mr.  Gregory  was  entitled  to  receive  Mrs.  JohnsofCs 
dower,  and  to  apply  the  same  in  satisfaction  of  the 
sums  which  were  due  to  him  under  his  deeds ;  and  as  to 
the  surplus  of  it,  he  was  trustee  for  Mrs.  Johnson  for 
her  separate  use. 

Mrs.  Johnson  had  no  right  to  divest  any  portion  of  it 
from  that  first  application  to  which  Mr.  Gregory  was 
entitled;  and  if  the  directions  of  the  deed  had  been 
simply  followed,  the  question  now  made  would  not  have 
arisen,  but  Mrs.  Johnson  was  entitled  to  the  surplus, 
and  seems  to  have  been  continually  in  want  of  money, 
and  she  repeatedly  applied  to  Mr.  Gregory  to  supply 
her  with  money,  or  to  make  payments  for  her,  and  he 
frequently  did  so. 

It  has  been  held,  that,  with  respect  to  any  money 
advanced  beyond  the  limits  stated  in  the  deed,  he  has 
no  claim  or  lien  under  the  deeds ;  but  he  now  says  (if 
I  correcdy  understand  him),  that,  having  received  the 
dower  which,  subject  to  his  own  rights  under  the 
deed,  belonged  to  Mrs.  Johnson  for  her  separate  use, 
he  had  a  right,  in  its  application,  to  postpone  his 
rights  under  the  deeds,  and  apply  his  receipts,  in  the 
first  place,  in  satisfaction  of  new  payments  or  advances 
made  on  account  of  Mrs.  Johnson. 

Further, 
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Further,  he  insists,  that  if  at  any  time  any  portion        1845. 
of  the  limited  charge  under  the  deeds  was  paid  off,  he     ^^'IT*'"^'"^^ 
had  a  right  to  bring  any  subsequent  advance  to  Mrs.  v. 

Johnsoti  under  the  deeds,  in  lieu  of  so  much  of  the  Smith. 
charge  as  had  been  paid  off,  and  thus  to  keep  up  the 
charge  to  the  extent  of  the  limit,  although  some  part 
of  it  might  have  been  paid  off:  and,  further,  he  con- 
tends, that  if  he  was  not  so  entitled,  if  he  was  bound, 
under  the  trusts  of  his  deeds,  to  exonerate  the  dower 
from  the  charge  under  the  deeds,  before  he  applied 
any  part  of  it  to  the  use  of  Mrs.  Johnson^  yet  that,  at 
all  events,  after  the  charge  was  satisfied,  he  was,  at  the 
request  of  Mrs.  Johnson^  entitled  to  apply  any  surplus 
to  her  use,  according  to  her  directions ;  and  ought  to 
be  allowed,  as  against  the  surplus,  not  only  such  sums 
as  he  paid  by  her  directions  out  of  her  dower,  but  also 
such  sums  as  he  applied  to  her  use,  under  her  au- 
thority, without  special  reference  to  the  dower,  as  the 
fund  out  of  which  such  sums  were  to  be  paid.  In  other 
words,  he  contends,  that  the  surplus  dower,  after  pay- 
ing the  limited  charge,  was  money  in  his  hands  on 
account  of  Mrs.  Johnson^  which,  under  the  circum- 
stances, he  had  a  right  to  apply  to  her  use,  whether 
she  specifically  directed  the  payment  to  be  made  out  of 
her  dower  or  not. 

The  case  argued  does  not  appear  to  me  to  be  con- 
sistent with  the  case  indicated  by  the  objections  carried 
in  to  the  Master's  present  report ;  and  it  is  not  con- 
fined to  the  claim  which,  by  the  terms  of  the  order  of 
April  l^^Sy  was  specially  permitted  to  be  made;  and 
Mr.  Sehxyn^  who  argued  the  case,  has,  therefore,  not 
desired  any  decision  in  favour  of  Mr.  Gregory ^  at  this 
time,  but,  having  regard  to  the  order  of  7th  of  Augtist 
1840,  has  requested  special  leave  to  make  a  claim  in 
conformity  with  the  case  he  has  argued. 

G  4  Upon 
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184*5.  Upon  the  argument,  it  does  not  now  appear  to  me 

^"^JP^^*^     that  Mr.  Gregory  has  any  claim  under  the  deeds,  be- 

V.  yond  that  which  the  Master  has  found.     I  think  that 

Smith,  j^j^  receipts  of  dower  cannot  be  considered  as  inde- 
finite payments.  He  had  them  only  for  the  purpose 
of  paying  off  the  charge,  and  afterwards  for  the  separate 
use  of  Mrs.  Johnton  ;  and  upon  the  true  construction  of 
the  instruments,  I  think  that  he  was  bound  to  apply 
the  dower  which  he  received  in  satisfaction  of  the 
charges,  and  could  only  consider  the  surplus,  after 
such  satisfaction,  as  subject  to  the  disposition  of  Mrs* 
JohnsoHj  or  liable  to  such  ordinary  lien,  as  he  might 
acquire  by  advancing  money  to  her. 

Supposing  this  to  be  so,  the  surplus  was,  at  all 
events,  subject  to  the  disposal  of  Mrs.  Johnson :  it  was 
apparently  the  only  money  which  became,  or  was  ever 
likely  to  become,  payable  by  Gregory  to  Mrs.  Johnson, 
the  only  sum,  in  respect  of  which  Mrs.  Johnson  had 
any  right  to  draw  upon  him,  or  any  ground  for  asking 
him  to  pay  money  on  her  account,  and  when  she  drew 
a  bill  upon  him,  with  a  direction  to  Mr.  Gregory  **  to 
charge  the  same  to  the  account  of  her  dower,"  or  even 
without  that  special  reference,  when  she  drew  bills 
upon  him,  with  a  direction  **  to  charge "  or  "  place  the 
same  to  account,'*  she  probably  meant,  and  Gregory 
had  reason  to  believe  she  meant,  that,  besides  satisfying 
the  charge  created  by  the  deeds,  he  was  to  be  entitled 
to  credit  for  those  sums,  in  the  account  of  the  money 
which  remained ;  and  under  these  circumstances,  there 
seems  to  be  some  reason  to  think  that  Mr.  Gregory 
may  have  been  entitled  to  a  lien  on  the  surplus,  and  I 
think  it  would  not  be  just  to  leave  the  matter  in  its 
present  state.  Mr.  Gregory  is  found  a  debtor,  in  a 
case  in  which  his  payments  for  Mrs.  Johnson  have  ex- 
ceeded his  receipts ;  and  although  he  has,  I  think,  mis- 
taken 
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taken  his  own  case,  first,  in  supposing  that  he  was  lS4f5* 
entitled  to  the  whole  of  his  claims  under  the  deeds, 
and  now,  in  thinking  that  he  has  a  right  to  intercept 
monies  which  ought  to  be  applied  in  satisfisu:tion  of  the 
charge^  and  apply  them,  in  priority,  to  the  satisfaction 
of  sums  due  to  him  which  were  not  charged,  yet,  upon 
his  paying  the  costs  occasioned  by  the  claims  which 
have  failed  and  of  this  petition,  I  think  that  he  ought 
to  be  allowed  to  make  a  claim,  at  least  to  the  extent  of 
150/.  mentioned  in  the  former  order,  for  what  he  may 
allege  to  be  due  to  him  oat  of  the  surplus  of  his  re- 
ceipts, after  applying  so  much  thereof  as  was  required 
for  the  satisfaction  of  the  charges. 

He  has  prayed  relief  inconsistent  with  the  limitation 
contained  in  the  order  of  22d  ot  April  184*d,  but  has 
not  prayed  to  be  relieved  from  it.  When  that  order 
was  made,  it  seems  to  have  been  considered,  and  the 
Master  has  reported,  that  there  was  no  lien,  except 
under  the  instruments  of  the  20th  and  26th  of  August 
18S0;  and  it  does  not  appear  from  the  papers  before 
me,  that  any  attempt  was  made  to  disturb  that  part  of 
the  report  Considering  the  state  of  the  fund,  and  the 
liability  to  costs  to  which  Mr.  Gregory  is  subject,  it 
may  not  be  worth  his  while  to  adopt  any  proceeding, 
for  the  purpose  of  relieving  himself  from  the  limitations 
contained  in  the  order  of  the  22d  of  April  184S.  If  it 
were,  I  should  be  disposed  to  give  him  leave  to  amend 
this  petition. 

But  upon  the  case,  as  it  stands  now,  and  Mr.  Gregory 
paying  the  costs  of  the  last  report,  of  the  objections, 
and  of  this  petition,  let  him  be  at  liberty  to  carry  in 
another  claim,  and,  with  reference  to  such  claim,  if 
made  out  to  the  satis&ction  of  the  Master,  let  the 
Master  be  at  liberty  to  review  his  report. 
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1845. 


Nov.  20.  21. 
22. 

Obsenrations 
as  to  the  legal 
aod  equitame 
right  of  parties 
to  bar  known 
existioff  ad- 
verse claims 
by  fine  and 
non-claim. 

If,  in  levying 
a  fine,  a  direct 


LANGLEY  v.  FISHER. 


XN    1784,  by  settlement  made  on  the 
-■-  Robert  LangUy  with  Mary  his  wife, 


marriage  of 
the   Charter 
Home  HifUon  estate,  with  other  freehold  estates,  was 
conveyed  to  the  use  of  the  husband  and  wife,  succes- 
sively, for  life;  and  in  case  there  should  be  only  one 
child   of  the   marriage   (which   happened),   or,   being 
more  than  one,  all  of  them  but  one  should  die  before 
Si^  di£™*^'    twenty-one,  then  to  the  use  of  such  only  child,  his  or 
Court  has  un-  her  heirs  or  assigns  for  ever.     There  was  a  limitation  in 
diction  to'S^  fovour  of  the  children,  if  there  should  be  several,  «  and 


diction  to  give 
relief;  but  the 
mere  fact  that 
a  party  levy- 
ing a  fine  has 
good  reason 
to  believe, 
that  if  he  did 
not  do  so,  an 
adverse  claim 

wwild  be  esta-  ^^  ^^®  releasees  to  uses  and  as  one  of  the  two  trustees 

Wished  against  to  preserve  contingent  remainders.       * 
him,  has  never 
been  consi- 
dered as  suf- 
ficient evi- 
dence of  a 
gross  fitiud, 
to  induce  this 
Court  to  grant 
relief. 

An  estate  was  settled  on  husband  and  wife  for  life,  with  a  limitation  to  their  issue, 
and,  in  default,  a  power  of  appointment  was  given  to  the  wife.  There  was  one  child 
only  of  the  marriage,  who  died  an  infant.  The  wife  survived  her  husband,  and  ap- 
pointed the  estate  to  G,  D.  F,,  who  was  the  releasee,  to  uses,  and  had  possession  of 
the  settlement.  G.D.F,^  shortly  after  the  wife's  death,  made  a  feoffinent,  and  levied 
a  fine  with  proclamations.  After  the  expiration  of  the  five  years,  the  heir  of  the 
child  claimed  the  estate,  insisting  that,  under  the  terms  of  the  settlement,  the  child 
took  the  estate  in  fee,  and  that  the  power  of  appointment  had  never  arisen.  He  filed 
a  bill  against  G.  D,  F.  to  avoid  the  fine,  allegmg  that  it  had  been  levied  with  fiiU 
knowl^lge  of  the  PlaintifTs  rights,  and,  with  a  fraudulent  view,  to  bar  them.  Held, 
that  the  act  of  G,  D,  F.  did  not  constitute  a  fraud,  that  G,  I),  F,  stood  in  no 
fiduciary  relation  towards  the  Plaintiff,  and  the  bill  was  dismissed  with  costs-. 

Where  a  Plaintiff  imputes  personal  fraud  which  is  not  proved,  it  is  a  reason  for 
awarding  costs  against  him  on  a  dismissal  of  his  bill. 


in  default  of  issue  of  the  said  intended  marriage,"  then 
the  Charter  .House  Hinton  estate  was  limited  to  such 
uses  as  the  wife  should,  by  will,  &c.,  appoint ;  and  in 
default  of  appointment  to  her  own  right  heirs. 

George  Dike  Fisher  was  party  to  the  settlement  as  one 


There  was  issue  of  the  marriage  one  child  only, 
namely,  Susan  Langley^  who  was  born  in  1786,  and  died 
an  infant  in  1787. 

Robert 
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Bobert  Langley  died  in  1815,  having  by  his  will  ap-        1845. 
pointed  George  Dike  Fisher  and  Mr.  Prideaux  (a  soli- 
citor), and  his  widow,  trustees  of  other  property  for  the 
Plaintiff  and  his  brothers. 

Mary  Langley  his  widow,  died  in  1820,  having,  by 
her  will,  appointed  the  Charter  House  HirUon  estate  to 
George  Dike  Fisher  in  fee.  It  was  a  question  in  the 
cause,  whether  (inasmuch  as  there  had  been  issue  of  the 
marriage)  the  power  of  appointment  had  ever  arisen,  as, 
if  it  had  not,  then  the  estate  would,  independently  of 
subsequent  transactions,  have  descended  to  the  Plaintiff 
as  heir-at^-law  of  the  deceased  child  Susan  Langley. 
However,  upon  the  death  of  Mary  Langley^  her  ap- 
pointee, George  Dike  Fisher  entered  into  possession  of 
the  estate.  He  was,  as  before  stated,  the  releasee  to 
uses  and  trustee  to  preserve  contingent  remainders  under 
the  settlement  of  1 784<,  and  he  had  possession  of  the 
settlement  of  1784. 

The  Plaintiff,  who  had  been  resident  at  the  Cape  of 
Good  Hope^  came  to  England  soon  after  the  death  of 
Mary  Langley  in  1820.  He  alleged  by  his  bill,  that  he 
then  employed  his  brother,  Thomas  Langley^  to  confer 
with  Prideaux  (the  solicitor  and  son-in-law  of  George 
Dike  Fisher)^  as  to  his,  the  Plaintiff's,  rights  to  the 
property,  and  that  Prideaux^  acting  as  the  solicitor  for 
both  Fisher  and  the  Plaintiff,  fraudulently  represented  to 
Thomas  Langley^  that  he,  the  Plaintiff,  had  no  title  to 
the  estate,  and  that  the  Plaintiff,  relying  on  such  repre- 
sentations, had  been  induced  to  abstain  taking  any  pro- 
ceeding to  recover  the  property. 

On  the  28th  of  June  1822,  George  Dike  Fisher ,  by 
the  advice  and  through  the  instrumentality  of  Prideaux, 
executed  a  feoffment;  and  in  Trinity  Term  1822,  he 

levied 
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1845.  levied  a  fine  with  proclamations  of  the  propeily,  and 
the  five  years  expired  in  1827>  without  any  steps  having 
been  taken  to  avoid  it. 

The  PiaintiflT  returned  to  the  Cape  of  Good  Hope  in 
1823,  and  remained  there  until  1835,  when  he  re- 
turned to  England ;  but  more  than  five  years  having 
elapsed  from  the  levying  of  the  fine,  the  Plaintiff  was, 
at  law,  absolutely  barred  of  any  right,  to  which,  as 
heir  of  Susan  IxmgJey,  he  was  entitled  under  the  set- 
tlement of  1784  (a). 

The  Plaintiff  insisted,  \h2XPrideaux  had  fraudulently 
misrepresented  the  rights  to  which  the  Plaintiff  was  en- 
titled under  the  settlement :  that  the  feoffment  and  fine 
had  been  made  and  levied  for  the  fraudulent  purpose 
of  defeating  those  rights,  the  Plaintiff,  during  the  five 
years,  being  kept  in  ignorance  of  his  rights,  and 
deluded  into  inactivity  by  the  misrepresentations  of 
PrideaiLx. 

The  bill  prayed  for  the  delivery  to  the  Plaintiff  of 
the  Charter  House  Hinton  estate,  and  that  the  fine 
might  be  declared  to  enure  to  his  use  and  for  conse- 
quential relief. 

The  Defendants  stated,  they  believed  that  the  fine 
was  levied  by  the  advice  of  Prideaux,  for  the  purpose 
of  strengthening  the  title  of  George  Dike  Fisher  and 
for  removing  all  doubts  as  to  the  validity  thereof,  and 
to  protect  him  from  any  claims  which  might  be  set  up 
by  the  Plaintiff  or  any  other  person  to  the  property. 

With  regard  to  the  evidence  in  this  case,  it  is  to  be 
observed,  that  the  Plaintiff's  brother,  Thomas  Langlej/j 

had 
(fl)  4  Hen.  7.  c,  24. 
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had  died:  that  George  Dike  Fisher  was  also  dead,  and        1845. 
that  the  Plaintiff  having  attempted  to  examine  PrideauXf 
who  had  disclaimed,  as  a  witness  in  the  cause,  he  de- 
murred to  the  interrogatories,  on  the  ground  of  his 
wife's  interest,  and  the  demurrer  was  allowed  (a).     The 
Plaintiff  was,  consequently,  deprived  of  his  testimony, 
as  well  as  of  that  of  the  two  other  deceased  persons. 
To  supply,  in   some  measure,   the  loss,  the  Plaintiff 
proved,  by  a  witness,  Pricey  that  in  an  interview  with 
Prideaux  in  October  1830  the  latter  admitted  that  he 
stated  to  Thomas  Langley^  in   1821,  that  the  Plaintiff 
had  no  claim  to  the  estate.     This  admission  was  not, 
however,  alluded  to  in  the  bill. 

The  cause  now  came  on  for  hearing. 

Mr.  Tiimey  and  Mr.  Malins,  for  the  Plaintiff,  con- 
tended, first,  that  under  the  limitations  in  the  deed  of 
1784,  the  Plaintiff,  as  heir  of  Susan^  had,  in  the  events 
which  had  happened,  become  absolutely  entitled  to  the 
estate^  [No  decision  was  made  on  this  point,  but  the 
following  authorities  were  cited  upon  it  during  the  argu- 
ment :  Carter  v.  Bamardiston  (6),  Loddington  v.  Kime  (c\ 
Doe  V.  SeVy  (d).  The  Earl  of  Sussex  v.  Temple{e).'] 

Next,  they  argued  as  follows :  —  This  Court  has  un- 
doubt^  jurisdiction  to  relieve  against  every  species  of 
fraud ;  The  Earl  of  Chesta/eld  v.  Janssen  {g) ;  and  a 
party  cannot  avail  himself  of  a  legal  title  if  obtained 
under  circumstances  of  fraud :  Mestaer  v.  Gellespie  {h)^ 
Allen  V.  Macpherson  (f ).     There  is  nothing  peculiar  in 

the 

(a)  5  Beavan,  443.,  1  Phil  (e)  1  Ld.  Raymond;  311,^  and 
692.  Fearne*s  Conim.  Rem.  313, 

(b)  1  P.  Wms.  606.  (g)  2  Vet.  sen.  156. 

(c)  1  Salk.  224i„  and  1  Ld.  (h)  1 1  Ves.  p.  624.  628. 
R^fmond,  203.  (0  6  Beavan^  469. 

(d)  %B.^  Creu.  926. 
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1845.  the  cftse  of  a  fine,  which,  where  there  is  fraud,  this 
Court  will  relieve  against.  Bulkley  v.  JVi(/brd(a\ 
Cartmighi  v.  PvUney  (i).  The  Defendants  claim  de- 
rivatively through  George  Dike  Fisher;  but  parties 
cannot  retain  property  obtained  through  the  fraud  of 
others :  Hugttenin  v.  Baseley  (c). 

Here,  it  is  clear  that  a  fraud  was  intended.  Prideauxj 
having  full  notice  of  the  terms  of  the  settlement,  frau- 
dulently persuaded  the  Plainti£P,  who  was  wholly  ignorant 
of  his  rights,  that  he  had  no  title  whatever ;  and  having 
thus  lulled  him  into  inactivity,  he  then  advised  George 
Dike  Fisher  (without  any  assignable  object,  except  to 
deprive  the  Plaintiff  of  his  rights)  to  make  a  feoffment 
and  levy  a  fine  with  proclamation.  George  Dike  Fisher 
was  bound  by  the  notice  and  firaud  of  his  solicitor,  and 
could  not,  under  such  circumstances,  set  up  the  fine  and  * 
nonclaim  against  the  Plaintiff,  who  was  not  only  labour- 
ing under  the  misrepresentation,  and  in  ignorance  of 
his  rights,  but  was  also  absent  from  England. 

Again,  Fisher  stood  in  a  fiduciary  character  under 
the  deed  of  1784.  As  releasee  to  uses,  he  was  entitled 
to  the  possession  of  the  deed  of  1784,  as  trustee  for  the 
Plaintiff  (£{)•  Hooper  v.  Bamsbottom  (^),  Read  v.  Brook-- 
tnan(g)^  Whitfield  v.  Hausset{h).  He  was  therefore 
bound  to  furnish  the  Plaintiff  with  full  information  as  to 
his  rights  under  the  settlement,  and  could  not  avail 
himself,  as  against  his  cestuigue  trusty  of  any  legal  rights 
acquired  by  him  through  his  own  neglect  to  afford  full 

and 

(o)  2  a.  <$•  Fin,  102.  (e)  6  Taunton,  12. 

(b)  2  Atk,  380.  (jg)  3  Term  Rep.  156. 

(c)  14  Vet.  273.  (h)  1  Vet.  Sen.  393. 

(d)  I  Sand.   Utet,  119.  (4th 
edit.) 
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and  proper  inrormation  ;  Segrave  v.  Kirwin  (a),  Bulkley 
Y.  Wilford{b). 

Mr.  Kindersleyy  and  Mr.  Piillips,  and  Mr.  Turner^ 
and  Mr.  fV.  W.  Cooper^  for  parties  claiming  under 
George  Dike  Fisher^  deceased,  argued :  — 

First,  that  George  Dike  Fisher  was  entitled  to  the 
estate  under  the  appointment  made  by  Mary  Langley. 

Next,  that  no  fraud  whatever  had  been  proved  or 
existed ;  for,  as  to  the  representation  alleged  to  have 
been  made  by  Prideaux  to  Thomas  Langley^  there  was 
no  evidence  whatever  that  any  communication  had  ever 
taken  place  between  them,  except  the  admission  by 
Prideaux^  said  to  have  been  made  ten  years  afterwards. 
That  such  admission  was  not  evidence  against  the  De- 
fendants, and  that  not  having  been  expressly  charged  by 
the  pleadings,  it  could  not  be  received.  That  the  mere 
fact  of  George  Dike  Fisher  having  levied  a  fine,  which 
was  a  common  legal  assurance,  to  perfect  his  title  and 
remove  all  question,  could  not  be  considered  as  any 
evidence  of  fraud.  That  such  a  proceeding  was  common, 
and  that  if  it  were  considered  as  a  badge  of  fraud,  in- 
numerable titles  might  be  impeached  on  the  same 
ground. 

That  George  Dike  Fisher  stood  in  no  position  of  trust, 
and  that  all  trust  ceased  upon  the  death  of  Mrs.  Langley, 
That  even  if  Prideaux  had  made  the  statement  attri- 
buted to  him,  there  was  nothing  inconsistent  with  bona 
&fe5  in  it;  for  such  was  his  opinion,  upon  the  construc- 
tion of  an  instrument  so  doubtful,  that  counsel  could 

not 

(a)  Beat.  157.  (b)  2  a.  ^  Fin,  102. 
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1845.       not  now  agree  upon  it,  and  was  even,  at  the  present 
moment,  the  subject  of  serious  discussion. 

Pearson  ▼•  Morgan  (a),  Mackreth  ▼•  Symmons  (b)^ 
Kennedy  v.  Green  (c\  Beck/brd  v.  Wade  (rf),  Ainslie  v. 
Medlycatt  (e),  FuOagar  v. Clark  {g\  Matthews  y.  Erbo{h)f 
were  also  cited. 

Mr.  C.  P.  Cooper^  and  Mr.  Lovat,  for  mortgagees 
under  G.  Z).  Fisher. 

Mr.  Prideaux  for  other  parties. 

Mr.  7¥nn^  in  reply. 


Abo.  22.  The  Master  of  the  Rolls. 

The  bill,  in  substance,  prays,  that  the  fine  may  be 
declared  to  enure  for  the  benefit  of  the  Plaintiff,  as  en- 
titled, under  the  limitations  of  the  settlement ;  and  the 
ground  of  that  prayer  is,  that  it  was  levied  in  the  exe- 
cution of  a  systematic  fraud,  practised  by  George  Z). 
Fisher.  He  took  possession  of  the  estate  under  colour 
of  the  appointment  made  by  Mrs.  Langley^  and  it  is 
alleged  to  be  perfectly  clear,  that  upon  the  construction 
of  the  settlement,  the  appointment  was  invalid,  and  that 
Susan,  in  whose  r^ht  the  Plaintiff  claims,  was  entitled 
to  an  estate  in  fee* 

The  first  question  which  I  have  to  consider  is, 
whether  I  ought,  in  any  way,  to  deal  with  the  rights 

of 

(a)  2  B.  a  C,  388.  (e)  9  Ves.  13. 

(b)  15  Vet,  328.  (g)  18  Vet.  483. 

(c)  3  MyL  4*  K.  699.  (h)  1  Ld.  Raymond,  349. 

(d)  17  Ves.  87. 
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or  the  parties  under  that  fine,  enuring,  as  it  now  does,  1845. 
to  the  benefit  of  the  Defendants.  The  Plaintiff's  claim 
can  only  be  made  effectual  by  first  disposing  of  the 
fine,  and  looking  at  the  evidence  for  the  purpose  oF 
seeing  under  what  circumstances  the  fine  was  levied, 
it  is  very  painful  to  observe  that  the  case  must  pro- 
bably be  disposed  of  in  the  absence  of  very  material 
evidence,  for  there  are  three  persons  who  could  have 
furnished  important  information  upon  the  question  whose 
evidence  cannot  be  had,  two  being  dead,  and  the  other 
not  being  examinable. 

[His  Lordship  stated  the  circumstances  of  the  case 
anterior  to  1808.] 

In  the  year  1808,  Robert  Langley  made  his  will,  by 
which  he  devised  certain  estates  to  Mary  han^Ley^  his 
wife,  George  Dike  Fisher  (who  was  one  of  the  trustees 
in  the  marriage-settlement),  and  to  Mr.  Prideaux^  whose 
name  has  been  so  much  called  into  question  on  the 
present  occasion.  They  were  made  trustees  of  those 
estates  for  the  benefit  of  the  Plaintiff  and  the  other 
children  of  the  testator's  brother  Benjamin.  Robert 
Langley  having  made  this  will  in  the  year  1808,  died  in 
the  month  of  August  1815,  and  thereupon,  as  far  as  is 
seen  here,  a  certain  fiduciary  character  was  established 
in  Prideaux  for  the  benefit  of  the  children  of  Benjamin 
Langley,  amongst  whom  was  the  Plaintiff. 

Robert  Langley  having  died  in  the  month  of  August 
1815,  we  find,  that  in  the  course  of  the  very  next  month. 
Maty  Langley,  the  widow,  made  her  will,  by  which 
she  took  upon  herself  to  execute  the  power  of  appoint- 
ment given  to  her  "  in  default  of  issue"  of  her  marriage 
with  Robert  Langjiey.  She  died  in  the  year  1820,  and 
thereupon,  her  appointee  George  Dike  Fisher  took  pos- 

VoL.  IX.  '  H  session, 
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2845.       session,  under  colour  of  that  appointment.   Under  those 
.    f^^    eircumstances,  he  might,  no  doubt,  bare  thought,  that 
V.  be  was  entitled  to  take  it  under  tlie  appointment,  and 

might  have  treated  the  matter  as  iFef&ct  was  to  be  given 
to  the  gift  over  in  defaolt  of  issue.  Unfortunately  we  have 
no  evidence  as  to  what  his  view  of  the  case  might  have 
been.  Nevertheless,  and  this  is  a  striking  part  of  the 
argument,  I  am  called  upon  to  assume,  that  he  bad  a 
perfectly  clear  and  familiar  knowledge,  at  that  time, 
that  he  had  no  right  whatever  under  that  appointment, 
and  that  the  estate  was,  in  point  of  fact,  vested  in  the 
heir-at-law  of  Susauj  who  had  died  thirty-three  years 
before.  That  point  has  not  only  been  relied  upon 
in  the  course  of  the  argument,  but  has  been  urged  upon 
me  over  and  over  again,  as  being  so  clear  that  nobody 
could  doubt  it. 

However,  George  Dike  Fisher  being  thus  in  posses- 
sion, either  knowing  or  not  knowing  that  he  had  no 
title,  the  Plaintiff,  whose  usual  residence  was  at  the  Cape 
of  Good  Hopef  arrived  in  England  in  the  course  of  the 
next  year;  and  then  took  place  those  circumstances 
which  are  relied  on  as  the  foundation  of  the  im- 
puted fraud.  Mr.  Prideaux  was  a  solicitor  carrying  on 
business  at  Bristol.  He  had  married  a  daughter  of 
George  Dike  Fisher^  the  appointee  of  Mary  Ijangley. 
He  was  the  trustee  of  the  will  of  Robert  iMtigley^  for 
the  benefit  of  the  Plaintiff  and  his  brothers,  and,  as 
such  trustee,  he  had  duties  towards  them.  As  such 
trustee  it  was  natural,  and  in  every  way  proper,  that  he 
should  be  in  communication  with  then>,  for  he  was  in 
the  situation  of  an  accounting  party  to  them,  and  they 
were  his  cestuique  trusts.  There  were,  therefore,  abund- 
ant motives  for  some  communication  taking  place  be- 
tween him  and  the  Plaintiff  and  bis  brother.  This  bill 
alleges,  that  he  was  then  both  the  solicitor  of  the  Plaintiff 

and 
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and  of  George  Dike  Fisher^  and  the  Defendants  have  1 84-5. 
taken  advantage  of  that  allegation,  although  there  is  no 
other  proof  of  it,  and  if  the  Plaintiif  had  not  so  alleged, 
I  should  have  been  very  much  inclined  to  doubt  the 
fact.  Now  we  must  consider  which  of  the  facts  alleged 
by  the  PlamtifF  have  been  proved  by  the  evidence ;  and, 
with  regard  to  the  communications  which  took  place 
between  the  parties,  I  think  it  is  not  proved  that 
Thamaz  Langley^  the  brother,  went  expressly  to  Bristol 
for  the  purpose  of  inquiring  into  this  matter,  and  made 
his  application  to  Mr.  Pndeaux,  as  the  agent  or  soli^ 
citor  of  Fisher.  There  is  no  direct  or  immediate  proof 
of  any  thing  that  took  place  between  Thomas  hangUy 
and  Prideatuc.  That  some  communication  took  place 
relating  to  this  matter,  I  believe,  from  the  correspond- 
ence which  afterwards  took  place.  Somehow  or  other 
it  happened  that  Thomas  Langleyj  the  brother  of  the 
Plaintiff,  was  the  medium  of  communication  between 
the  Plaintiff  and  Prideaux  in  respect  of  these  matters; 
but  that  correspondence  does  not  shew  what  passed 
between  them,  except  that  it  is  therein  stated  by 
Thomas  Langley^  that  his  brother  bad  been  convinced 
that  he  had  not  a  just  claim,  and  Mr.  Prideaux^  in 
answer,  stated,  that  it  was  gratifying  to  him  to  find  that 
the  Plaintiff  took  such  a  correct  view  of  the  matter. 
As  to  any  thing  like  direct  evidence  of  that  which 
took  place  between  Thomas  Langley  and  Prideaux^  there 
is  none. 

Some  time  afterwards,  Prideaux  advised  George  Dike 
Fisher  to  levy  a  fine.  I  have  very  little  to  observe 
about  levying  fines,  and  the  fraudulent  uses  which  may 
be  and  have  been  made  of  them.  I  believe  it  has 
been  a  common  practice  for  men  who  think  that  they 
have  a  just  title,  though  so  circumstanced  as  to  be 
open  to  dispnte  and  likely  to  expose  them  to  expensive 

H  2  litigation, 
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litigation,  to  cause  fines  to  be  levied^  or  to  levy  fines 
for  the  very  purpose  of  shortening  the  time  within 
which  such  adverse  claims  may  be  made.  I  do  not 
mean  to  say  that  a  fraudulent  use  may  not,  in  many 
instances,  have  been  made  of  that  proceeding,  and  that 
many  a  fine  has  not  been  levied  by  persons,  who,  in 
their  hearts,  very  well  knew  and  have  been  advised, 
that  another  man  had  a  better  and  a  more  legal  and 
equitable  right  to  the  property  than  themselves,  and 
that  such  persons  have  adopted  those  means  to  cut 
ofi^  such  a  claim ;  but  all  that  is  to  be  said  about  it  is, 
that  those  means  of  strengthening  a  title  have  over  and 
over  again  been  allowed.  If  a  direct  fraud  is  practised 
upon  some  known  person,  in  levying  the  fine,  then,  ac- 
cording to  the  various  cases  in  the  books  on  the  subject, 
this  Court  will  set  the  matter  right ;  but  I  believe  that 
the  mere  fact  that  a  party  levying  a  fine  had,  at  the  time, 
very  good  reason  to  believe,  that,  if  he  did  not  do  so, 
an  adverse  claim  might  or  would  be  established  against 
him,  has  never  been  considered  as  sufficient  evidence 
of  a  gross  fraud,  by  reason  of  which  this  Court  ought  to 
grant  relief. 


However,  Mr.  Prideaux  advised  the  levying  of  a  fine, 
and  the  fine  was  levied.  Many  years  afterwards  some- 
thing occurred  which  is  supposed  to  throw  light  upon 
what  passed  in  the  year  1821.  TAw  Price^  who  was 
present  at  an  interview  between  Mr.  Prideaux  and 
Thomas  Langley^  sets  forth  the  conversation  which  he 
then  heard,  and  states,  that,  in  such  conversation,  it  was 
admitted  by  Mr.  Prideaux^  that,  in  the  year  1821,  he 
did  state  that  the  PlaintiflT  had  no  tide.  Asking  for 
evidence  of  what  took  place  in  the  interview  between 
Prideaux  amd  Thomas  Langley  in  the  year  1821,  I  am 
desired  to  come  to  an  express  conclusion  on  the  subject, 
from  something  which  Prideaux  stated  to  Thomas  Lang- 
ley 
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l€y  in  the  presence  or P/7Cf  in  16S0.     As  to  this  evidence,        1845. 

there  are  various  things  to  be  taken  into  consideration  : 

first  of  all,  has  the  attention  of  the  parties  been  drawn 

to  this  in.  the  pleadings  ?     Was  it  ever  stated  or  alleged, 

"  that,  as  evidence  of  the  communications  which  took 

place  in  1821,  there  was  sudi  and  such  a  conversation 

which  took  place  in  1830."   I  believe  that  there  is  no  hint 

of  any  thing  of  the  kind  given  in  the  pleadings;  and  it  is 

a  rule  of  this  Court,  that  conversations  and  admissions 

between  persons  are  not  to  be  produced  as  evidence  of 

certain  facts,  unless  they  are  expressly  drawn  to  the 

attention  of  the  parties  in  the  pleadings,  and  here  it  has 

not  been  done.     But  even  suppose  it  had  been,  then 

comes  another  very  important  question,  whether  Fisher 

is  to  be  fixed  with  such  a  fact  against  his  interest,  by 

the  admission  of  his  agent,  because  Prideawc^  in  the 

year  1830,  thought  fit  to  tell   Thomas  Langley  what 

had  taken  place  in  1821. 

I  am  under  the  necessity  of  coming  to  the  con- 
clusion that  there  is  no  evidence,  which  this  Court  can 
properly  consider  as  binding  and  convincing,  of  the 
communications  which  took  place  between  Prideaux 
and  Thomas  Langley  in  1821. 

But  if  he  did  say  in  1830  that  the  Plaintiff  had  no 
right,  and  did  shortly  afterwards  advise  Mr.  George  Dike 
Fisher  to  levy  a  fine,  still,  notwithstanding  what  is  said 
about  the  exceeding  clearness  of  this  settlement,  might 
it  not  have  been  perfectly  honest  and  consistent  with 
the  duty  of  any  man,  consulted  by  a  friend,  to  say,  "  I 
do  not  think  there  is  the  least  right  here —  neverthe- 
less there  is  some  colour  for  it  —  ther&  may  be  some 
unpleasant  litigation  about  it — I  would  recommend 
you  to  cut  the  matter  short,  and  levy  a  fine  ?  "  If  the 
first  sort  of  proposition  put  forward  by  the  Plaintiff 
H  3  could 
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1 845.  could  be  maintained,  that  a  fine  ought  to  be  set  aside 
or  modified,  on  the  ground  of  fraud,  because  it  had 
been  levied  by  a  person  who  had  good  reason  to  be- 
lieve there  was  an  adverse  claim,  I  think  it  would 
extend  to  a  great  many  more  fines  than  this,  and  I 
do  not  know  what  would  be  the  result  of  it. 

What  I  have  been  very  anxious  to  ascertain,  during 
the  argument  of  this  case,  was  this,  whether  the 
situation  of  Mr.  Fisher  was  such,  that  he,  receiving 
advice,  which  we  may  suppose,  for  the  moment  at  least, 
was  communicated  to  him  by  Mr.  Prideaux^  could  not, 
without  fraud,  levy  that  fine ;  for  I  certainly  do  not  see 
that  a  man  in  possession  of  an  estate,  being  advised 
that  he  is  entitled  to  it  justly,  but  that  troublesome 
questions  may  be  raised  as  to  it,  may  not  levy  a  fine, 
without  its  being  considered  fraudulent,  and  subject  to 
be  set  aside.  In  this  case,  there  is  a  total  absence  of 
proof  of  any  thing  that  passed  between  Prideaux  and 
George  Dike  Fisher  on  the  subject  of  the  title,  and  it  is 
not  made  out,  that  Mr.  Fisher  was  in  such  a  situation  as 
to  know  a  great  deal  more  than  is  known  by  persons 
generally  as  to  the  title  to  their  estates.  Then  there 
comes  the  question,  whether  Fisher  owed  to  the  Plaintiff 
any  duty  of  such  a  nature,  that  its  existence  would  make 
it  incumbent  on  this  Court  to  impute  to  him  all  that 
knowledge  which  undoubtedly  is  imputed  to  a  solicitor, 
who  having  advised  a  client,  afterwards  desires  to  make 
himself  master  of  an  estate  which,  by  his  own  ignorance 
or  want  of  knowledge,  he  has  prevented  his  client 
effectually  settling  in  that  course  of  devolution  which 
he  intended,  (a)  Now  with  regard  to  Mr.  Fisher^  all 
'fiduciary  duties  (unless  there  is  a  fiduciary  duty  annexed 
to  the  possession  of  the  tide  deeds)  were  terminable  with 

the 

(a)  See  Segrave  v.  Khwan,  Beat,  157.  and  Bulkley  v.  Wilford, 
2  a.  4-  Fin,  102. 
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the  life  of  Maty  Langley.  He  had  been  a  trustee  to  1645. 
preserve  corHingent  remainders,  and  a  covenantee  for  her 
benefit.  She  survived  her  husband  several  years»  and 
there  b  not  only  no  allegation  that  any  thing  remained  to  F"w««* 
be  done  on  that  covenant,  but  the  covenant  is  not  even 
mentioned  iu  the  bill.  Then  there  is  the  possession 
of  the  deeds,  which,  no  doubt,  is  material.  It  might, 
as  has  been  justly  stated,  have  been  impossible  for  the 
PiaiBtiff  to  establish  his  right  at  law  without  the  pos- 
session of  those  deeds;  but,  after  all,  what  was  Mr. 
Fiskef^s  duty  in  respect  of  those  deeds?  Was  it  any 
thing  more  than  a  duty  to  keep  them  safely,  for  the 
purpose  of  being  delivered  to  the  party  actually  entitled 
to  the  estate? 

No  case  has  been  cited  which  comes  near  this  case, 
in  the  extent  to  which  it  would  carry  that  imputation 
of  knowledge  which  is  required,  for  the  purpose  of 
placing  Mr.  George  Dike  Fisher  and  Mr.  Prideaux 
together  in  such  circumstances,  that  Mr.  G.  Z>.  Fisher 
could  not  have  levied  the  fine,  without  the  fraudulent 
intent  of  taking  the  estate  away  from  the  parties,  whom 
he  knew,  at  that  time,  to  be  entitled  to  it.  I  certainly 
do  not  know  of  any  ease  which  has  proceeded  to  that 
length. 

The  grounds  upon  which  it  is  said  that  there  is  a 
constructive  fraud  are  these :  -—  That  the  connexion 
between  these  parties  was  such,  that  Mr.  Prideaux  must 
have  told  ^u  Fisher  that  which  it  is  not  proved  he 
did  tell,  or  that  ^r.  Fisher  had  imposed  upon  him 
some  duty,  from  the  undertaking  to  perform  which, 
the  Court  will  impute  to  him  such  a  degree  and 
extent  of  knowledge  upon  this  subject,  that  he  could 
not  do  that,  which  is  a  common  mode  of  effecting  an 
assurance^  without  such  a  fraud,  as  would  induce  this 

H4  Court 


104 


CASES  IN  CHANCERY. 


1845. 


Court  to  set  it  aside.  I  have  attended  to  this  case 
with  great  anxiety,  and  with  some  sympathy  for  the 
Plaintiff  who  is  advised  that  he  had  once  a  clear  right, 
if  it  had  been  prosecuted  in  due  time,  but  which  has 
been  defeated  by  the  fine,  which,  he  would  have  it  sup« 
posed,  he  neglected  to  defeat,  in  consequence  of  a  false 
representation  made  to  him  by  Mr.  Prideaux. 


A  case  of  this  kind,  where  fraud  is  alleged  in  every 
page,  ought  to  have  been  made  out  at  the  hearing ; 
and  I  think  that  has  not  been  made  out.  It  therefore 
appears  to  me,  that  this  bill  must  be  dismissed,  and  I 
think  it  must  be  dismissed  with  costs,  for  this  among 
other  reasons,  that  there  are,  throughout  the  bill,  strong 
allegations  of  personal  fraud  which  are  not  proved. 


Dec.  4. 


On  the  appli- 
cation of 
Defendant's 
counsel,  a 
motion  stood 
over.    When 
it  came  on 
again,  it  ap- 
peared that 
the  Defendant 
had  since' 
changed  his 
soliator,  but 
wUhoui  order, 
and  no  counsel 
then  appeared 
for  him.    The 
motion  was 
granted  on  an 
affidavit  of 
service. 


M 


DAVIDSON  V.  LESLIE. 

R.  KINDERSLEY and  Mr.  Walpole,  on  a  former 
day,  moved  for  the  production  of  papers. 


Mr.  Heathfieldj  who  was  then  instructed  by  Mr.  Lani'' 
bert  the  solicitor  of  the  Defendant,  asked  that  the  motion 
might  stand  over  till  the  present  seal,  which  was  ordered 
by  arrangement. 

Mr.  Kindersley  and  Mr.  Walpole  now  renewed  the 
motion,  but  stated  that  Mr.  Lambert  was  no  longer  the 
solicitor  of  the  Defendant,  and  that  Mr.  Heaihfield  was 
no  longer  instructed  to  appear. 


77ie 
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Tlie  ^AB'VZVL  of  the  Rolls  having  inquired  whether  1845. 

there  had  been  any  order  to  change  the  solicitor  (a),  ^^^^^^ 

and  having  been  answered  in  the  negative,  said,  that  the  o. 

Plaintiff  was  entitled  to  the  order  on  an  affidavit  of  ser-  ^slib. 
vice. 

(a)  See  the  18th  Order  of  October  1842.     Ord.  Can.  214.,  and 
Wright  V.  King,  poit.  162. 


CLIFTON  V.  BENTALL. 
CLIFTON  V.  BOTHAMLEY. 


Nov.  19. 
Dec.  4, 


THE  bill  containing  reflections  on  a  party^  it  was  A  bill  con* 
agreed  that  it  should  be  taken  off  the  file-     No  SK'na 
answer  had  been  filed.     An  order  for  that  purpose  was  party, ordered, 
made  on  the  19th  of  November,  but  the  Registrar  de-  be  taken  off 
dined  drawing  it  up,  ^^^  ^®- 

Mr.  Pitman  now  applied  that  the  order  might  be 
drawn  up.  He  cited  Jewin  v.  Taylor  {a),  and  IVallon 
V.  Broadbent.  (b) 

The  Master  of  the  Rolls. 

Though  it  is  contrary  to  my  opinion  of  what  is  most 
fit  to  be  done,  I  must  make  the  order,  For  it  has  been 
done  before,  both  here  and  in  other  branches  of  the 
Court.  I  think  there  is  less  objection  in  a  case  like 
the  present  in  which  no  answer  has  been  filed. 


(a)  6  Beav.  120.  (h)  3  Hare,  334. 
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Dec.  5.  DAVENPORT  v.  STAFFORD. 

All  order  for    rpHIS  case  is  reported  ante,  (a)    Edward  and  Roger 
relieanng  was       ■  r   \  %  j 

discharged  Manners  (two  of  the  Defendants)  bad  presented  a 

b  *t  in^h^'        petition  of  rehearing,  and  had  obtained  the  common 

meantime  the    order  to  rehear. 

cause  had 

been  set  down 

and  briefs  de.        A  motion  was  then  made  by  other  parties  to  dis- 

livered.  Held,     ,  ,  ,  J  X 

that  the  costs    charge  the  order. 

thereof  could 

notbeincluded  ....  ,•»,.» 

in  the  order,  Atterwards  a  special  petition  was  presented  by  Edward 

and  could  only  ^^d  Roger  Manners,  to  be  relieved,  on  the  rehearing, 

be  given  on  a  .    .  .  . 

rehearing  or     from  the  admission  of  assets  contained  in  the  decree. 

^?^i^^^^^      The  petition  was  dismbsed  with  costs,  and  the  motion 

was  granted  with  costs  to  be  paid  by  Edward  tiVkA  Roger 

Manuals,  {b)     In  the  meantime,  the  cause  having  been 

set  down  for  rehearing,  briefs  had  been  delivered  and 

expenses  incurred,  which  became  useless. 

Mr.  Teed  now  applied  to  the  Court,  that  in  drawing 
up  the  order  on  the  motion  and  petition,  these  costs 
might  be  ordered  to  be  paid  by  Edward  and  Roger 
Mannei's. 

Mr.  Kitidersln/y  contra. 

The  Master  of  the  Rolls. 

It  is  very  reasonable,  but  I  cannot  give  them,  except 
upon  rehearing  or  upon  a  special  application. 

(a)  8  Beavaiiy  503.  (6)  8  Beav,  p.  524< 
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1845. 


Dec.  22. 

Ex  parte  COTTOtJ.  '  1846. 

Jan.  15. 

T^HE  petitioner,  a  solicitor  of  this  Court,  having  had  ^^  *<>  ^oun- 

a  conference  with  a  Queen's  counsel,  handed  to  are  mere 

his  clerk  a  bank  note  to  pay  the  consultation  fee  of  two  ?^**"l-'^|?\l 

guineas,  and  the  clerk's  fee.     The  clerk  insisted  that  have  no  legal 

he  was  entitled  to  a  fee  of  7s.  6d.  and  retained  it  against  thb  CourT^ 

the  will  and  the  remonstrances  of  the  petitioner,  who  hasnojuris- 

alleged  that  5s.  was  the  proper  and  accustomed  fee.  respect  of 

such  fees  as 

The  petitioner  brought  the  matter,  criminally,  before  clerks. 

the  magistrates  at  Bow  Street^  and  afterwards,  in  the  ii'^^®.*r"" 

shape  of  a  civil  demand,  before  the  Court  of  Requests,  clerk's  fees 

and  subsequently  before  the  Incorporated  Law  Society.  Soe^noUimit 

Being  unable  to  obtain  the  redress  he  sought,  he  pre-  the  sum  which 

sented  a  petition  to  the  Master  of  the  Rolls,  stating  the  taneousl  v*°"' 

circumstances,  and  praying  that  the  Court  mi^ht  make  S*^*^"  J  *^"t  it 
,         ,.,  .111  doea  hmit  the 

such  order  m  the  matter  as  it  should  seem  meet.  gum  which  the 

solicitor  can 
safely  pay 
Mr.  Cotton^  in   person,  supported  his  petition.     He  without  the 

arsued  that  counsel's  clerks,  as  of  right,  were  entitled  fP^^'*'  ^^''^c- 
o  ^  '  o    "^  tion  or  per- 

to  nothing;  that  the   fee  usually  allowed  was  a  mere  mission  of  the 

gratuity,   given   or  not,  according  to    the    pleasure  of  ^  '^^        _ 

the   client:   that  the    amount   to   be    allowed    to   the  lationofthe 

solicitor  in  taxation  was  limited  by  the  order  of  the  5th  (Ordines  Can.* 

of  November  1840 (a\  to  5s.     He  insisted,  that,  as  the   ^^7)  '»  n^' » 

1  r    I         11  11  i         1  .         *.    1       general  order 

conduct  of  the  clerk  tended  to  the  obstruction  or  the  of  the  Court, 

due  administration  of  justice,  this  Court  had  jurisdiction  f/^T^  ^^^    . 

over  the  matter.  demand  for 

|^|.^  the  fees  there- 

(a)  Ordinet  Can.  157.  *  j"  mentioned. 

but  a  mere  in- 
timation of  opiDk>n  of  the  equity  judges,  that  they  may  be  properly  allowed  in 
taxation. 

Petition  against  a  clerk  of  counsel  dismissed  for  want  of  jurisdiction,  but  without 
costs,  oo  account  of  his  improper  conduct  in  the  matter  complained  of. 
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1845-  Mr.  Turnery  contrdy  asked  the  Petitioner  to  state  pre- 

^^^      cisely  what  order  he  sought  to  obtain  on  this  petition. 


Cotton. 


Mr.  Cotton  intimated,  that  he  asked  a  declaration 
that  the  retainer  of  the  75.  6d.  was  unwarranted  by  the 
practice  of  the  Court* 

Mr.  Turner*  The  whole  contest  is  respecting  a  sum 
of  half  a  crgwn,  which  the  respondent  has  offered  to  re- 
turn, but  which  the  Petitioner  has  refused  to  accept,  and 
after  exhausting  every  adverse  proceeding  in  the  other 
Courts  against  the  respondent,  the  Petitioner  comes  and 
parades  his  case  here,  where  it  must  be  perfectly  evi- 
dent he  can  obtain  no  relief.  First,  it  is  contrary  to 
the  practice  to  make  any  declaration  on  petition ;  next, 
the  Court  has  no  jurisdiction  over  this  matter.  Clerks 
of  counsel  are  not  officers  of  the  Court,  and  the  Court 
has  no  other  jurisdiction  over  them  than  over  ordinary 
persons.  Under  the  order  of  1840,  it  might  be  con- 
tended that  Is.  6d.  was  the  proper  fee;  but  that  order 
has  reference  only  to  a  taxation,  and  not  to  the  rela- 
tion between  solicitors  and  counsels'  clerks,  with  which 
it  does  not  and  could  not  interfere.  It  appears  also, 
from  the  affidavits  filed  on  behalf  of  the  respondent, 
that  75.  6d.  is  considered  the  proper  clerk's  fee,  upon  a 
conference  with  a  Queen's  counsel.  The  Court  having 
no  jurisdiction,  the  petition  ought  to  be  dismissed  with 
costs. 

The  Petitioner  in  reply. 

The  Master  of  the  Rolls.  I  will  not  decide  this 
case  now.  If  I  find  there  is  no  existing  rule,  it  seems 
to  be  important,  if  there  be  jurisdiction,  that  a  settled 
rule  should  be  established  which  would  be  satisfactory 
to  all  parties ;    if  there  be  no  jurisdiction,    authority 

should 
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should  be  obtained  for  setlling  this  matter,  in  order  that  1845. 
the  rights  and  duties  of  each  party  may  be  deter-  ^^^^ 
mined.  I  am  not  aware  that  such  fees  had  ever,  in  Cotton. 
any  way,  been  recognized  by  the  Court  before  the 
regulation  of  1 840.  Ihis, during  the  argument  has  been 
called  an  Order,  but  it  was  really  no  more  than  an  answer 
to  a  memorial  of  the  members  of  the  Law  Institution, 
presented  four  years  previously,  {a}  The  delay  in 
answering  it  occurred,  not  from  the  matter  having 
been  neglected,  but  because  a  difficulty  was  found  in 
recognizing  those  fees  at  all ;  and  if  it  had  not  been 
found,  that  the  common  law  judges  had  interfered  on 
the  same  subject,  no  such  answer  would  have  been 
given*  It  appears,  from  its  very  terms,  that  it  is  not  an 
Order  of  Court :  it  is  a  mere  expression  of  the  opinion 
of  the  Judges  that  fees  to  a  certain  amount  might  be  pro- 
perly allowed  in  the  taxation  of  costs,  and  it  goes  no 
further.  It  then  became  well  known,  that  if  larger  sums 
were  paid  for  clerk's  fees,  they  would  not  be  allowed  in 
taxation. 

I  was  struck  with  the  statement  in  the  affidavit, 
that  there  had  been  an  oSer  to  return  the  money,  and  if 
that  ofifer  had  been  made  on  the  ground  of  its  having 
been  retained  in  error,  I  should  not  have  thought  a 
formal  apology  necessary,  and  I  should  not  have  been  dis- 
posed to  say  any  thing  further;  but  a  bank  note  having 
been  given  to  pay  a  certain  fee,  I  think,  that  whatever 
claim  the  clerk  might  have  had  against  this  gentleman, 
he  ought  not  to  have  forcibly  retained  the  amount. 

The  great  point  of  difficulty  in  this  case  is  that  of 
jurisdiction.  What  order  can  I  possibly  make  between  the 
petitioner  and  the  clerk  ?  I  have  no  jurisdiction  whatever 
over  the  latter ;  he  is  neither  solicitor  nor  an  officer  of  the 

Court: 
(a)  2a  Aug.  1836. 
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1845.  Court:  he  is  merely  employed  by  an  eminent  Queen's 
TT*^^^"*^  Counsel.  I  could  make  no  personal  order  against  him. 
CuTTox.  If  I  were  to  act  on  my  present  impression,  I  should 
dismiss  the  petition  on  that  ground ;  but  it  is  important 
that  there  should  be  some  settled  rule,  and,  out  of 
respect  to  the  profession  at  large,  I  will  not  only  con- 
sider the  matter  myself,  but  will,  if  necessary,  commu- 
nicate with  the  other  Judges,  in  order  to  see  whether 
some  regulation  cannot  be  made  for  the  future. 


Jan,  15. 1846.       The  Ma$ter  ofthe  Rolls. 

In  this  petition,  Mr.  Cotton  complains,  that  having 
had  a  conference  with  a  learned  counsel,  and  being 
willing  to  pay  the  usual  clerk's  fee  of  Ss.  on  the  occa- 
sion, the  clerk,  having  money  of  Mr.  CottorC^  in  his 
hands,  claimed  to  be  entided  to  7s.  GcL  as  his  lee,  and  re- 
tained that  sum  out  of  the  money  in  his  hands,  without 
the  consent  and  against  the  will  of  Mr.  Cotton^  who, 
thereupon,  asks  me  to  make  such  order  as  I  may  think 
fit  on  the  occasion. 

On  the  hearing  of  this  petition,  it  was  alleged,  that 
a  counsel's  clerk  has  no  legal  right  to  demand  any  fee 
or  reward  whatever  from  tlie  solicitor  who  consults  the 
clerk's  master ;  that  whatever  is  given  to  him  is  given 
only  by  way  of  gratuity;  tliat  the  custom  of  the  pro- 
fession, according  to  which  the  gratuity  is  given,  sanc- 
tions the  giftof  no  more  than  5s.  on  a  conference ;  and 
that,  on  the  taxation  of  costs,  no  greater  sum  would  be 
allowed. 

On  the  other  hand,  the  Respondent,  the  clerk  com- 
plained of,  insists,  that,  on  the  conference,  be  had  a 
right  to  the  fee  of  Is.  6(/.,  that  this  Court  has  no  juris- 
diction 
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diction  over  him  in  respect  of  any  act  done  by  him  as  a        1846. 
barrister's  clerk,  and  that,  except  on  considering  the     ^^"^^f"^ 
taxation  of  a  bill  of  costs,  this  Court  has  no  jurisdic*       Cotton. 
tion  over  the  matter  in  question,  or  to  make  any  order 
on  the  subject ;  that,  for   the  sake  of  preventing  this 
litigation,  he  oiTered  to  return  the  2s.  6d.  in  dispute  to 
Mr.  CMorij  who  refused  to  accept  it,  and  for  these  rea- 
sons, he  desires  to  have  the  petition  dismissed  with  costs. 

Understanding  that  certain  claims  made  by  counsels' 
clerks  having  given  rise  to  disputes,  whidi'have  occa- 
sioned inconveniences  in  the  communication  between 
solicitors  and  counsel,  it  occurred  to  me,  that  perhaps 
this  petition  might  afibrd  an  opportunity  of  putting  an' 
•end  to  those  inconveniences,  and  with  a  view  to  that 
object,  I  proposed,  if  it  seemed  likely  to  be  useful,  to 
consult  the  other  Judges. 

On  further  consideration,  however,  I  think,  that  if  it 
should  unfortunately  become  necessary  to  make  any 
general  order  on  the  subject,  the  facts  of  this  case  do 
not  of  themselves  afford  sufficient  grounds  for  it,  and, 
as  it  appears  to  me  that  I  have  no  jurisdiction,  either 
over  the  person  or  over  the  matter  complained  of,  I 
think  it  right  to  dispose  of  the  petition  upon  my  own 
opinion,  without  further  delay. 

Having  no  jurisdiction,  I  must  dismiss  the  petition, 
but,  for  the  reasons  which  I  am  about  to  state,  I  shall 
dismiss  it  without  costs. 

« 

I  know  of  no  l<^al  ground,  on  which  a  counsel's 
clerk  is  entitled  to  demand,  as  of  right,  any  fee  or  remu- 
neration whatever  from  his  master's  clients.  The  cus- 
tom of  the  profession,  the  desire  of  securing  a  willing 
attention  to  the  business  of  the  party,  and  perhaps  the 

apprehension. 
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1846.        apprehension,  that  the  cheerful  service  which  is  due 

"Tr^^"^^     from  the  clerk  to  his  master,  would  not  be  so  well  or  so 

Ex  parte 

Cotton.       zealously  applied  to  the  business  of  the  solicitor  or  of  the 

party,  if  nothing  was  given  to  the  clerk,  may  be  reasons 

for  clerks'  fees,  being  constantly   paid,  and,   to  some 

extent,  being  constantly  allowed  on  taxation.     lam  not 

aware,  that  the  clerks'  fees  were  even  so  far  sanctioned 

as  to  be  subject  to  any  regulation  whatever,  till  the 

Judges  at  common  law,  in  the  year  18S4,  gave  to  the 

Taxing  Masters,  amongst  other  directions,  a  direction 

that  the  fees  to  be  allowed  to  counsel's  clerks  should  not 

exceed  the  sums  therein  stated.     These  directions  are 

set  forth  in  the  recent  edition  of  the  General  Rules  and 

Orders  of  the  Common  Law  Courts,  (a) 

Some  time  after  that  direction  was  given,  the  Law 
Society  presented  a  memorial  to  the  Lord  Chancellor 
and  the  other  Judges  of  this  Court,  on  the  same  sub- 
ject.-(i)  % 

The  memorial  states,  that  the  Taxing  Officers  of  the 
common  law  courts  had,  with  the  approbation  of  the 
Judges,  notified,  that  the  sums  therein  mentioned  would 
be  allowed  as  gratuities  to  counsels'  clerks ;  and  it  was 
prayed  that  such  regulation,  on  the  part  of  the  Taxing 
Officers  of  this  Court,  as  should  seem  meet,  might  be 
sanctioned. 

Amongst  the  fees  which  the  Taxing  Officers  of  the 
common  law  courts  had  notified  would  be  allowed  as  gra- 
tuities to  counsels'  clerks  was  this :  —  *^  On  conference 
55.,"  being  a  fee  not  mentioned  in  the  directions  of  the 
Judges,  which  related  only  to  the  fees  between  party 
and  party. 

On 
(a)  Jenrit'  Rules,  p.  208.  (b)  See  1  Sanders'  Orders,  871. 
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On  the  consideration  of  that  memorial,  it  appeared         1846. 


Ex  parte 


to  me,  that  it  was  scarcely  necessary  to  make  an  order 
upon  a  subject  which  was  entirely  under  the  control  of  Cotton. 
the  solicitors,  or  of  the  parties  for  whom  the  solicitors 
acted.  The  clerk's  fees  could,  as  I  thought  and  still 
think,  only  be  considered  as  gratuities,  which  the  soli- 
citor or  party  in  any  case  might  pay  or  not,  at  his 
option,  and  that  although  the  custom  of  the  profession 
had  made  the  payment  of  such  fees  usual,  if  not  uni- 
versal, as  a  means  of  securing  attention  and  civility, 
yet,  as  there  was  no  legal  demand,  the  sum  payable 
did  not  require  any  authoritative  limitation,  especially 
as  it  seemed  to  me,  that  counsel  always  had  it  in  their 
power  to  prevent  dispute.  The  common  law  Judges 
had,  however,  thought  it  right  to  interfere,  not  by  rule 
of  Court,  as  was  inaccurately  stated,  but  by  the  direction 
'  to  which  I  have  referred ;  and  upon  the  representation 
that  serious  inconveniences  existed,  and  would  pro- 
bably be  removed  by  an  expression  of  opinion  on  the 
part  of  the  Judges,  an  answer  to  the  memorial,  which 
was  in  the.  form  rather  of  an  opinion  than  of  an  order, 
was  signed  (a),  and  has  (as  I  have  reason  to  know) 
been  very  commonly  acted  upon:  not  always,  indeed: 
for  the  Respondent  ha^  produced  several  instances  to  the 
contrary ;  and  it  is  evident,  that  in  the  consideration  of 
what  may  be  a  proper  gratuity,  different  persons  will 
feel  and  act  differently,  not  only  in  the  different  circum- 
stances which  occur,  but  also  by  reason  of  entertaining 
different  notions  of  liberality.  I  believe,  however,  that 
the  sum  allowed  on  taxation  has  been  considered  as 
affording  the  general  rule  for  the  amount  of  such 
gratuities. 

The 

(a)  Ordmet  Can.  157. 

Vol.  IX.  / 
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1846.  The  clerk's  Tees,  though   not    legally  demandable, 

^omie  ^^  ^  '^^  become  the  customary  means  of  obtaining 
Cotton.  the  attention  and  services  of  counsel,  that  they  were,  to 
the  amount  mentioned,  considered  as  expenses  fairly 
or  not  improperly  incurred  in  the  transaction  of  the 
business  of  the  party ;  but  the  effect  of  the  anbvirer  given 
to  the  memorial  (which  in  the  argument  was  inaccurately 
called  an  Order),  is,  not  that  the  derk  has  a  legal  right 
to  demand  any  thing,  but  only  that  it  appeared  to  the 
Judges  who  signed  it,  that  the  sums  therein  mentioned 
might  be  properly  allowed  in  the  taxation  of  costs. 

Considering,  as  I  do,  that  the  Respondent  had  no 
right  to  any  thing,  except  by  the  gift  of  the  party,  or 
of  the  solicitor  on  behalf  of  the  party,  I  think  that  he 
erred  in  demanding  or  insisting  upon  any  thing  not 
voluntarily  given  to  him:  considering  further,  that  the 
amount  which  he  claimed  upon  the  occasion,  was  a  sum 
of  money  which  he  ought  to  have  known  would  not  be 
allowed  on  taxation,  if  opposed,  and  which  the  party 
was  not  bound  to  allow,  and  which,  therefore,  the  soli- 
citor might  have  to  pay  out  of  his  own  pocket,  and, 
lastly,  considering  the  improper  mode  in  which  he  de- 
tained the  sum,  not  only  without  the  gift  of  the  solicitor, 
but  against  his  repeated  remonstrances,  I  think  that  the 
error  committed  was  very  great,  and  is  very  much  to  be 
regretted. 

It  does  not  appear  to  me  that  his  mere  offer  to  pay, 
or  return  the  excess  he  had  improperly  detained,  ought, 
under  the  circumstances,  to  be  considered  as  any  repa- 
ration for  his  error:  the  right  was  not  abandoned;  and, 
although  I  have  no  jurisdiction  to  give  any  relief  against 
him,  I  think  that  Mr.  Cotton  has  very  great  reason  to 
complain,  and  he  comes  here  under  circumstances, 
which,  notwithstanding  the  dismissal  of  his  petition,  in- 
duce 
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duce  me  to  think  that  he  ought  not  to  be  charged  with         1846. 
any  costs. 


Ex  parte 
Cotton. 


I  believe  that  counsels'  clerks  are  generally  distin- 
guished by  honesty,  fidelity,  and  discretion.  I  consider 
them  to  be  a  very  meritorious  class  of  men,  to  whom 
great  respect  is  due,  and  I  mean  to  say  nothing  incon- 
sistent with  that  respect,  which  I  think  they  so  generally 
deserve;  but  the  circumstances  of  this  case  appear  to 
make  it  proper  for  me  to  state,  that  in  my  opinion,  they 
best  consult  their  own  interest  and  respectability,  and 
the  highest  interests  of  those  upon  whom  they  depend, 
and  whom  they  are  bound  to  serve,  when  they  abstain 
from  making  claims  which  they  cannot  legally  substan- 
tiate, and  from  raising  questions  which  cannot  be  dis- 
cussed without  prejudice  to  themselves  and  others. 

The  condition  in  life  of  the  clerks,  and  their  means  of 
livelihood,  mainly,  if  not  entirely,  depend  on  the  fees 
which  they  are  allowed  to  receive,  according  to  the  long 
continued  practic;e  and  custom  of  the  profession.  Under ' 
such  circumstances,  it  may  be  reasonable  for  the  clerk  in 
every  case  to  expect  to  receive  the  usual  fee ;  but  the  fee 
is,  in  its  legal  character,  a  mere  gratuity,  a  favour,  indeed, 
for  which  attention  and  civility  are  reasonably  expected 
in  return,  but  for  which  there  is  no  legal  demand. 

The  sum  which  may  be  allowed  on  taxation  does  not 
limit  the  sum  which  may  spontaneously  be  bestowed 
upon  the  clerk  as  a  fee;  but  it  does  limit  the  sum 
which  the  solicitor  can  safely  pay  to  him,  without  the 
special  direction  or  permission  of  his  client,  and  in  ordi- 
nary cases  it  seems  to  me,  at  least,  very  imprudent  in 
the  counsel's  clerk  to  indulge  a  hope,  or  so  to  conduct 
or  express  himself,  as  to  indicate  an  expectation  that  he 

/  2  may 
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1846.  may  or  ought  to  receive  a  greater  sum,  than  the  solicitor 

^^^^^  will,  upon  taxation  and  objection,  be  allowed  to  charge 

Cotton.  against  bis  client/ 


Note. — **  Neither  do  our  learned  men  of  the  law  grow  to  good 
estates  in  the  commonwealth  by  any  illiberal  means,  (as  envie  some- 
times suggesteth),  but  in  a  most  ingenious  and  worthy  manner.  For 
the  fees  or  rewards  which  they  receive  are  not  of  the  nature  of 
wages  or  pay,  or  that  we  call  salary  or  hire,  which  are  indeed  duties 
certain  and  grow  due  by  contract  for  labour  or  service,  but  that 
which  is  given  to  a  learned  councelior  is  called  honoranum  and  not 
mercet,  being  indeed  a  gift  which  giveth  honour  as  well  to  the  taker 
as  to  the  giver :  neither  is  it  certain  or  contracted,  for  no  price  or 
rate  can  be  set  upon  councel  which  is  unvaluable  and  inestimable^  so 
as  it  is  more  or  less,  according  to  circumsiances,  viz.  the  ability  of 
the  client,  the  worthiness  of  the  councelior,  the  weightiness  of  the 
cause,  and  the  custom  of  the  country.  Briefly,  it  is  a  gift  of  such  a 
nature,  and  given  and  taken  upon  such  terms,  as  albeit  the  able  client 
may  not  neglect  to  give  it  without  note  of  ingratitude,  (for  it  is  but 
a  gratuity  or  token  of  thankfulness),  yet  the  worthy  councelior  may 
not  demand  it  without  doing  wrong  to  his  reputation,  according  to 
that  moral  rule,  **  multa  honette  accipi  pouunty  qtut  tamen  honette  peti 
iron  potsunt/*     (Preface  to  Sir  John  Damt*s  ReporU^  p.  23.) 
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18*6. 


In  re  FYSON.  J^^'j.  . 

npHIS  was  a  petition  by  a  mortgagor,  for  the  taxation,  The  single  fact 

^    after  payment,  of  the  bill  of  costs  of  the  Respond-  ^gf^"  * 

ents,  who  were  the  solicitors  of  the  mortgagees.     The  mortgage,  a 

bill,  amounting  to  10721  Ss.^  had  been  incurred  upon  a  b^Uof  costs  of 

transfer  of  the  mortgage,  and  had  been  paid  by  the  the  mort- 

petitioner's  solicitor,  without  any  objection,  on  the  24th  citoris^forthe 

of  January  1845.     On  that  occasion,  the  draft  bill  of  first  time,  pro- 

.     if  111  .  11  ducedand 

costs  had  been  produced,  and  a  promise  was  made  that  then  paid,  is 

a  fair  copy  should  be  delivered  on  the  following  day :  JJithoQt'"^^' 

this,  however,  was  not  done  until  the  9th  of  Aprils  when  proof  of 

objections  were  made  to  the  items.     The  petition  was  ^^^'^l^sd'- 

presented  within  twelve  months,  and  amongst  the  al-  ficient 

1        1  •  *.  1  ./.,.,..  **  special  cir- 

ieged  Items  of  overcharge  specified  m  the  petition  were  cum8tance*'to 

a.Ss.  for  "numerous  attendances,"  12/.   12s.  for  ab-  ■uthorije tax- 

ation  after 
stracts  of  the  mortgage  deeds,  and  a  charge  of  ?/•  for  payment,  nor 

an  attested  copy  of  the  deed  of  transfer  to  be  kept  by  ^Jj^Jj^nJ^* 
the  mortgagee.     There  were  other  specified  items  to  coupled  with 
a  very  considerable  amount  in  the  whole.  ^^^  are^ot 

so  eross  as  to 


Mr.  Turnery  in  support  of  the  petition,  argued,  that  ^^^^^^ 
as  a  mere  draft  copy  of  the  bill  of  costs  had  been  de-      The  tax- 
livered  on  the  24th  of  January^  the  petitioner  had  had  J^^^  ^"  ^^ 
no  opportunity  of  examining  the  items,  and  that,  there-  c.  73.)  of  a  so- 
fore,  the  bill  had  been  paid,  under  such  circumstances  ^\^^  instance 
as  not  to  preclude  the   right  of  moderating  it  upon  **^*'^!'J^., 

taxation.  to  pay  "  is  re- 

gulated by  the 

Secondly ;  that  the  items  complained  of,  which  he  ^^g  between 

commented  on  at  length,  could  not  be  supported,  and  ^^  solicitor 

«•     1    1  #*»  •  1  <•       f        .        1  .  *D<1 1^  client, 

afforded  a  sufficient  ground  for  directing  the  taxation  of  and  not  as 

the  bill.  between  the 

solicitor  and 

Mr.  Kinderdey  and  Mr.  Kinglake,  contrh^  insisted,  party. 
first,  that  in  this  case  there  had  been  no  pressure,  and 

/  S  that 
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1846.  that  the  payment  had  been  voluntary ;  secondly,  that  the 
items  were  such  as  could  be  maintained  as  against  the 
mortgagees,  who  alone  were  the  clients  of  the  solicitor; 
and  even  if  there  were  overcharges,  they  were  not  so 
gross  as  to  be  evidence  of  fraud.  That,  therefore, 
suflBcient  *<  special  circumstances  "  did  not  exist  to  war- 
rant the  taxation  of  a  bill,  after  payment  without  pres- 
sure or  protest. 

Mr.  Turner^  in  reply. 


7%^  Master  ^the  Rolls. 

If  I  were  to  make  an  order  according  to  the  prayer 
of  the  petition,  no  solicitor  would  ever  be  protected 
after  payment  of  his  bill. 

This  petition  is  presented  by  a  mortgagor  for  the  tax- 
ation of  the  bill  of  costs  of  the  mortgagees'  solicitor. 
The  late  act  of  parliament  (a)  allows  such  a  taxation, 
and  it  has  been  carried  into  practical  operation  with 
great  effect.  It  is  of  great  importance  that  this  juris- 
diction should  be  well  maintained,  but  of  equal  import- 
ance that  it  should  be  well  exercised;  for  considerable 
mistakes  have  been  made  in  respect  to  this  clause,  which, 
if  not  corrected  by  decisions,  would  lead  to  great  incon- 
venience. 

Here  the  bill  has  been  paid,  but  this  settlement  will 
not  stand,  if  there  be  such  overcharges  in  the  bill  as  to 
amount  to  fraud.  After  payment,  the  questions  are, — 
what  is  the  amount  of  overcharge,  and  what  were  the 
circumstances  under  which  the  bill  was  paid  ?  In  this 
case,  the  mortgagor  gave  notice  to  pay  off  the  mort- 
gage money  on  the  1st  of  Jub/.     The  day  arrived,  the 

mortgagees 
(a)  6  &  7  Vkt.  c.  73. 
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mortgagees  had  made  arrangements  for  lending  oat  the  1846* 
money  again,  and  in  that  respect  had  placed  themselves 
under  some  liability ;  and,  therefore,  it  was  of  import^ 
ance  to  have  the  business  then  completed.  The  money 
was  paid  on  the  24th  of  January;  and  it  has  been  ad- 
mitted, and  very  properly  so,  that  there  was  not  the 
least  oppression  practised.  The  draft  bill  of  costs  was 
produced,  and  a  copy  was  promised.  That  was  fair  and 
proper;  and  there  is  nothing  to  shew  that  the  bill  was 
to  be  subject  to  any  further  examination.  The  pay- 
ment of  the  bill  upon'production  of  the  draft,  without 
any  previous  delivery  of  the  bill  itself,  is  not  alone  such 
a  special  circumstance  as  will  induce  the  Court  to  order 
taxation  after  payment. 

Then  comes  the  question,  is  there  a  sufficient  amount 
of  overcharge  made  out  here  ?  First,  it  is  to  be  observed, 
that  the  petitioner  has  fallen  into  a  mistake,  which  has 
been  of  very  frequent  occurrence ;  mortgagors  think, 
that  where  they  call  for  a  taxation  of  a  mortgagee's 
solicitor's  bill,  they  have  a  right  to  alter  the  relation  of 
solicitor  and  client,  and  are  not  bound  to  pay  more  than 
the  mortgagees  could  establish  as  against  them,  the  mort- 
gagors. There  is  nothing  in  the  act  of  parliament  which 
warrants  this  notion,  and  it  is  not  so.  The  bill  may  be 
taxed  at  the  instance  of  the  mortgagor,  who  is  liable  to 
pay  it ;  but  it  is  the  bill  between  the  mortgagee  and  his 
solicitor ;  and  the  mortgagor  desiring  to  tax  it,  must  do 
it  on  the  condition  of  paying  what  is  due  to  the  solicitor 
from  his  client  the  mortgagee,  which  possibly  may  be 
more  than  the  mortgagee,  if  he  had  paid  it,  could  have 
recovered  over  from  the  mortgagor.  The  mortgagor 
asking  taxation  against  the  solicitor,  has  merely  the  right 
to  tax  the  bill  as  between  the  solicitor  and  his  client  the 
mortgagee.  It  is  attempted  to  sustain  the  petition  on 
the  ground  of  gross  overcharge.  Now  I  am  not  prepared 
to  say  that  all  these  items  could  be  maintained  on  a  tax- 

/  4  ation 
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1846« 


ation  :  it  is  not  necessary  to  come  to  such  a  conclusion  ; 
but  I  am  clearly  of  opinion,  that  there  is  no  such  gross 
overcharge  proved,  as  to  induce  me  to  say,  that  there 
ought  to  be  a  taxation  after  payment  in  the  absence  of 
any  other  special  circumstance. 

There  is,  then,  no  case  of  pressure  at  the  time  of 
the  payment,  and  no  such  items  of  overcharge  as  to 
evidence  fraud ;  in  other  words,  there  are  no  such 
^^  special  circumstances  '*  as  to  induce  me  to  order  the 
taxation  of  this  bill  of  costs.  For  these  reasons,  the 
petition  must  be  dismissed  with  costs. 


^ii— 


1845. 
JViw.  18.     . 

A  Receiver 

will  not  be 
appointed 
where  the 
rights,  as  be- 
tween the 
Plaintiff  and 
Defendant, 
are  doubtful. 
If  the  De- 
fendant  has 
obtained  the 
l^al  estate 
without  fraud, 
and  no  case 
of  danger  as 
to  his  security 
is  alleged. 

The  Plain- 
tiff sued  as 
heir,  and  the 
answer  neither 
admitted  nor 
denied  that  he 
held  that  cha- 
racter: held, 
Ithat  this  alone 
was  not  a  suf- 
ficient ground 
for  refusing  a 
Receiver. 


LANCASHIRE  v.  LANCASHIRE. 

THE  testator  John  Lancashire^  by  his  will,  dated 
the  26th  day  of  March  1816,  gave  to  his  brother 
William  Lancashire  a  sum  of  8700/. ;  and  he  directed 
that  when  his  daughter  Sarah  Lancashire  should  attain 
her  age  of  twenty-one  years,  or  sooner  if  he  should 
think  proper,  he  should  lay  out  the  sum  of  8700/.,  and 
the  interest  which  should  have  accumulated  thereon,  in 
the  purchase  of  freehold  lands,  and  cause  the  same  to 
be  conveyed  to  his  daughter  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  with  re- 
mainder to  her  issue  in  tail  general,  and  in  default  of 
such  issue  to  his  brother  William  Lanciis/iire  in  fee. 

The  testator  died  soon  afterwards,  leaving  WiUiam 
Lancashire  (his  brother  trustee  and  executor),  Ann 
Lancashire  (his  widow),  and  Sarah  Lancashire  (his 
only  child  and  heir-at-law),  him  surviving.  William 
Lancashire  proved  the  will,  and  in  part  executed  the 
trust. 

William 
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WiUiam  Lancashire  (being  thus  entitled  in  fee-simple,        18455. 
in  remainder  expectant  upon  the  decease  of  Sarah  Lanca'-  ^^"^"^"^ 
shire  without  issue,  to  the  estate  to  be  purchased  with  o. 

the  8700/.,)  made  his  will,  dated  the  I6th  oi  April  1880,  I-^w<5a»h««* 
and  he  thereby  devised  a  certain  real  estate  to  Ann 
Lancashire  in  fee.  And  he  gave  the  residue  of  his  real 
and  personal  estate  to  the  Defendants  Hutchinson  and 
Ann  Lancashire^  upon  trust  to  apply  the  income  in  the 
maintenance  &c.  of  his.  niece,  Sarah  Lancashire^  until 
she  attained  twenty-one,  or  married  with  consent;  f*  and 
immediately  upon  the  happening  of  either  of  the  said 
events,  upon  trust  to  convey,  assign,  and  settle  all  the 
said  trust  estates,  monies,  and  premises,  and  the  accu- 
mulations thereof  (if  any),  or  such  part  or  parts  of  the 
same  as  they  should  think  proper^  to  the  use  or  for  the 
benefit  of  Sarah  Lancashire  for  life,"- with  remainder  to 
her  children,  and  in  default,  ^^  then  to  the  use  or  for 
the  benefit  of  the  said  Ann  Lancashire^  her  heirs,  execu« 
tors,  administrators,  and  assigns  absolutely;  and  as  to 
such  part  or  parts  of  the  said  trust  estate,  monies,  and 
premises,  which  his  said  trustees  should  not  think  pro- 
per to  settle,  as  aforesaid,  and  with  respect  to  which  he 
gave  them  an  absolute  discretiofiy  upon  trust,  to  convey, 
assign,  and  transfer,  the  same,  unto  his  said  niece  Sarah 
Lancashire^  her  heirs,  executors,  administrators,  and  as- 
signs absolutely." 

The  testator  also  directed  certain  usual  powers  to  be 
contained  in  the  settlement,  and  that,  to  prevent  dispute, 
it  should  be  submitted  to  and  approved  by  some  bar- 
rister of  ten  years'  standing,  and  should  then  be  final, 
binding,  and  conclusive  on  all  persons,  and  should  not 
afterwards  be,  in  any  way,  altered  or  questioned.  The 
will  also  contained  a  power  for  the  acting  trustee,  '<  with 
the  consent  of  the  person  or  persons  for  the  time  being 
beneficially  entitled  to  the  said  premises,"  to  appoint 

new 
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I8i5.        new  trustees,  in  the  place  of  a  trustee  dying,  or  dedin- 

^^'^'V'^*'     ing  to  act. 
Lancashire       ^ 

9, 

Labicashibb.  3y  ^  codicil,  dated  the  12th  otjtine  1830,  the  tes- 
tator  postponed  the  time  of  making  the  settlement 
directed  by  the  will,  till  Samk  Lancashire  should  attain 
the  age  of  twenty-five  years. 

William  LancaAire  died  in  January  18S1,  and  his 
will  was  proved  by  Htdchinson  and  Ann  Lancashire. 

By  an  indenture,  dated  the  10th  of  December  1831, 
the  Defendant  Osborne  was  substituted  as  a  trustee  in 
the  place  of  Huichinsan, 

In  the  years  1834>  and  1836,  estates  called  Alverston 
and  Kirby  Bellars  were  purchased  with  part  of  the 
legacy  of  8700L,  but  no  settlement  was  made  of  them. 

In  May  1840,  Sarah  attained  twenty-five,  and  pos- 
session  was  delivered  to  her  of  the  real  and  personal 
estate.  She  died  intestate  and  unmarried  in  July  1842, 
and  at  her  death  no  settlement  had  been  made  of  the 
property.  Her  mother  Ann  Lancashire  took  out  ad- 
ministration and  entered  into  possession  of  the  estates. 

The  Plaintifi^  George  Lancashire  claimed  to  be  the 
heir««t-law  of  Sarah^  and  also  of  the  testators  John  and 
fViUiam,  and  as  such,  insisted,  that  as  no  settlement  had 
been  executed  in  pursuance  of  the  will  of  William  Lan^ 
cashircj  he  was  entitled  to  the  real  estate  purchased  out 
of  the  sum  of  8700/.,  and  to  the  residue  of  that  sum 
remaining  uninvested. 

In  September  1842,  negotiations  were  entered  into 
between  the  Plaintifi^  and  the  Defendant  Ann  Lanca* 

shirCf 
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shire,  through  their  solicitors,  in  relation  to  the  claim        1845. 

of  the  former*  the  Defendant  holdinir  out  that  she  was    J"^^^^-^ 
.    . ,      ^.  .  ,  ,  ,.  Lancashirb 

open  to  an  amicable  adjustment,  without  the  tedious  v. 

and  expensive  interference  of  the  Court  of  Chancery,  if 

the  Plaintiff  could  establish  any  right. 


Lamoashirk. 


On  the  4th  of  October  1842,  the  Plaintiff  furnished 
his  pedigree,  which  underwent  some  investigation  at  a 
meeting  on  the  9th  of  Naoember;  but,  on  the  19th  of 
December^  the  pedigree  was  returned,  with  a  statement, 
that  the  trustees  of  the  will  of  William  Lancashire  had 
executed  a  settlement  of  the  estates. 

It  turned  out,  that,  pending  the  negotiations,  a  deed, 
bearing  date  the  1st  o(  Naoember  1842,  was  executed 
by  Ann  Lancashire^  Osbomcy  and  John  Hutchinson  ;  by 
which  the  trust  property  devised  by  the  wills  of  John 
Lancashire  and  William  Lancashire^  on  trust  to  be  con- 
veyed and  settled  for  the  benefit  of  Sarah  Lancashire 
with  such  remainders  as  before  stated,  was  conveyed 
and  assigned  to  Cantrell  and  Osborne,  in  trust  for 
the  benefit  of  Ann  Lancashire  absolutely.  The  deed, 
though  bearing  date  the  1st  of  NovenAer,  was  not, 
in  fact,  executed  by  Hutchinson  until  the  16th  of  De^ 
cember,  and  its  existence  was  first  stated  to  the  Plaintiff 
on  the  19th. 

By  this  bill,  filed  on  the  29th  of  May  1844,  the  Plain- 
tiff insisted  that  he,  as  heir-at-law  of  Sarah,  John,  and 
William  Lancashire,  was  entitled  to  the  estates  com- 
prised in  the  trusts  of  the  two  wills.  He  prayed  to 
have  the  deed  of  Nofoember  1842  delivered  up  to  be 
cancelled,  and  for  all  such  relief  as  he  was  entitled  to 
as  such  heir. 

By  her  answer,  the  Defendant  Ann  Lancashire  did 
not  d^y,  but  said  she  did  not  know,  and  could  not  set 

forth 
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Lancasrirb 


1845.  .  forth  as  to  ber  belief,  or  otherwise,  whether  Sarah  Lan^ 
cashire  the  daughter  of  John  Lancashire  did  leave  the 
x,»»».»-  Plaintiff  her  heir-at-law  her  surviving,  or  how  the  con- 
Lamcashibb.  ^^^^  ^j^g  ^^  jjg  made  out,  or  who  'was  such  heir-at-law, 
or  whether  the  Plaintiff  was  also  the  heir-at-law  of  John 
Lancashire  and  William  Lancashire^  or  either  of  them, 
or  who  was  such  heir-at-law ;  but  she  insisted,  that  the 
Plaintiff  was  not,  as  heir  or  otherwise,  entitled  to  the 
trust  premises  in  question.  She  also  alleged,  that  the 
power  given  to  her  and  Hutchinson  by  the  will  of  William 
Lancashire^  to  convey,  assign  and  settle  the  trust  estate, 
monies  and  premises,  as  therein  mentioned,  was  a  sub- 
sisting power,  notwithstanding  the  death  of  Sarah  Lan- 
cashire.  She  said  that,  being  so  advised,  the  deed  of  the 
1st  oi  Naoember  1842  was  executed  accordingly. 

A  motion  was  now  made,  on  behalf  of  the  Plainti£^ 
for  a  Receiver  of  the  rents  and  profits  of  the  estates  at 
Alverston  and  Kirby  Bellars. 

Mr.  Turner  and  Mr.  E.  Webster  in  support  of  the 
motion.  The  heir-at-law  has  a  clear  title  to  the  pro- 
perty until  the  Defendant  has  established  the  validity  of 
the  deed  of  1842,  which  is  disputed.  There  being  a 
primA  facie  title  in  the  heir,  the  Court  ought  to  appoint 
an  indifferent  person  to  secure  the  rents  pending  the 
litigation.  It  is  not  denied  that  the  Plaintiff  fills  the 
character  of  heir :  the  Defendant  merely  professes  to  be 
ignorant  of  the  fact.  Upon  searching  the  Registrar's 
book,  such  appears  to  have  been  the  case  in  Siiwell  v. 
Wilkins  (a),  where  the  Defendant  stated  his  ignorance 
of  the  title  of  the  Plaintiff,  yet  Lord  Eldon  appointed  a 
Receiver. 

The  settlement  was  not  a  due  execution  of  the  power. 

It  is  plain,  from  the  fact  that  Sarah  was  put  into  the 

absolute 
(a)  Jacobs  280.  • 
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absolute  possession  of  the  whole  property  on  her  attain-        1845. 
ing  twenty-five,  that  no  intention  existed  of  settling  it,    r^'^^^^^^*' 
and  that  the  power  was  abandoned,   and  the  discre-  o, 

tion  executed.  Again,  Osborne  was  never  duly  ap-  I-ancashibb, 
pointed  trustee,  by  reason  of  the  party  whose  consent 
was  necessary  being  a  minor,  and  the  concurrence  of 
Hutchinson^  eleven  years  after  he  had  retired  from  the 
trust,  gave  no  validity  to  the  deed  of  1842,  the  more  so, 
as  he  refused  to  execute  it,  except  under  an  indemnity. 

If  the  Plaintiff,  instead  of  entering  into  a  corre- 
spondence with  the  Defendant,  had  filed  his  bill  before 
the  execution  of  the  deed  of  1842,  the  Court  would  have 
appointed  a  Receiver,  who  would  not  have  been  dis- 
charged upon  the  execution  of  the  deed,  for  no  sanction 
would  have  been  given  to  any  alteration  of  the  rights  of 
the  parties  pendente  lite. 

They  commented  on  the  mala  Jides  of  the  Defendant, 
in  procuring  the  execution  of  the  deed  pending  the 
negotiations,  and  on  certain  misrepresentations  as  to  the 
time  at  which  the  deed  had  been  executed. 

Mr.  Kindersley  and  Mr.  Rolty  contrdy  for  Ann  Lan- 
cashire. It  is  a  common  experiment  for  a  party  to  at- 
tempt, upon  an  interlocutory  application  for  a  Receiver, 
to  obtain  from  the  Court  an  opinion  on  the  merits  of  a 
case,  in  order  to  effect  a  compromise ;  but  the  Court 
always  carefully  abstains  from  expressing  any  such 
opinion  (a),  except  at  the  hearing,  and  therefore  it  would 
be  improper,  on  behalf  of  the  Defendant,  to  enter  into 
that  question  farther  than  is  absolutely  necessary. 

However, 

(a)  See  The  Skimunri  Compamf  ?.  The  Irith  Society,  1  Myl.  ^  Cr^ 
162. 
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Howeveri  to  entitle  the  Plaintiff  to  a  Receiver,  he  must 
make  out,  first,  that  he  is  heir-at-law,  otherwise  he  has  no 
locus  standi.  This  is  like  the  case  ofDubless  v.  FlirU  (a), 
Lamcashwb.  ^jjgj.g  njjj  application  was  made  by  the  Piahitifi^  suing 
as  heir-at-law  for  payment  of  money  into  Court,  and 
the  Defendant  by  his  answer  said,  he  did  not  know  &c* 
whether  the  Plaintiff  was  heir*at-law.  Lord  Cottenham 
refused  the  application  on  the  ground  of  there  not  having 
been  a  sufficient  admission  of  the  Plaintiff's  title.  Such 
is  the  case  here,  for  any  thing  that  appears  the  Plaintiff 
is  a  stranger  to  the  parties  under  whom  he  claims. 

Secondly,  even  supposing  the  Plaintiff  to  be  heir,  he 
must  still  make  out  that  the  instrument  of  184*2  is  such 
that  it  cannot  stand  in  equity.  If  the  testator  thought 
fit  to  intrust  the  Defendant,  as  an  object  to  be  benefited, 
with  the  discretion,  she  was  perfectly  justified  and  right 
in  executing  it.  Had.  she  abstained,  her  rights  might 
have  been  destroyed,  and  the  question  could  never 
have  been  tried  unless  there  had  been  an  execution. 
Even  where  a  party  executes  a  power  of  appointment, 
and  thereby  defeats  a  judgment  against  him  affecting  his 
estate,  the  Court  does  not  consider  it  a  fraud,  [b) 

The  Defendant  has  the  legal  estate,  obtained  without 
fraud,  and  it  is  <^  an  extreme  case"  where  the  Court  takes 
the  possession  from  a  party  having  the  legal  estate: 
Lioydv.  Passingkam  (c),  in  which  case  Lord  Eldon  said : — 
<<  The  Court  interposes,  by  appointing  a  Receiver  against 
the  legal  title,  with  reluctance,  compelled  by  judicial 
necessity,  the  effect  of  fraud  clearly  proved,  and  imminent 
danger."     All  these  circumstances  are  wanting  in  the 

present 

(a)  4.  Myl.  <J-  Cr,  502.  (c)  16  Vet.  p.  70. 

(6)  l^eeles  v.  Shearfy,  3  Myl. 
4-0,  112. 
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present  case^  for  there  has  been  no  fraud  practised,  and        J  845. 
no  danirer  or  insolvency  is  even  alleffed.  ^^"^"^^^^^ 

V. 

There  has  been  no  nuUaJldes  on  the  part  of  the  De-  Lancashibi. 
fendant ;  she  was  justified  in  taking  every  step  necessary 
for  her  own  security,  and  nothing  she  has  done  can 
a£Fect  the  Plaintiff's  right  if  she  had  not  the  power  of 
doing  it. 

ITie  Master  of  the  Rolls. 

It  is  of  great  importance  to  determine  in  what  cases 
the  Court  will  grant  a  Receiver.  Here,  the  Defendant 
has  the  legal  estate,  and  she  also  claims  to  be  the 
equitable  owner,  in  the  absence  of  fraud  and  contrivance. 

I  confess  I  should  have  overcome  any  difficulty  arising 
from  the  circumstance  that  the  title  of  the  Plaintiff,  as 
heir,  is  not  sufficiently  admitted  by  the  answer.  But  there 
are  the  questions,  whether  ther^e  is  a  sufficient  degree  of 
presumption  in  favour  of  the  Plaintiff 's  title,  and  whether 
the  Court  ought  to  interfere  on  the  ground  of  danger, 
or  of  any  fraud  practised  by  the  Defendant,  in  obtain- 
ing the  legal  estate,  after  a  claim  had  been  made  by  the 
Plaintiff. 

It  is  to  be  observed,  that  when  Sarah  attained  the 
age  of  twenty-five  years,  the  personal  estate  was  given 
to  her  absolutely,  and,  by  that  gift,  became  freed  fi*om 
all  the  trusts  of  this  settlement.  She  was  also  put  into 
possession  of  the  real  estate;  but  unless  an  absolute 
gift  of  the  real  estate  is  to  be  implied  from  the  absolute 
gift  of  the  personal  estate,  there  is  nothing  material  in 
the  fact  of  possession  of  the  real  estate  having  been 
given  to  her,  because  she  was  entitled  to  that  possession, 
whether  the  property  was  settled  or  not.     Her  being 

put 
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1845.        put  into  possession  of  the  real  estate,  does  not,  primd 

^-^y"^^    facie^  seem  to  afford  any  thing  like  a  presumption  that  no 

«.  settlement  was  in  contemplation.    However,  the  fact  that 

Lancashtrb.  nearly  two  years  elapsed  without  any  settlement  having 

been  made,  does  afford  some  presumption  that  they  did 

not  intend  to  do  it ;  but  it  is  not  conclusive. 

In  this  state  of  things,  and  in  the  month  of  Jvbf  1842, 
Sarah  died  unmarried,  and  upon  her  death,  such  interest 
as  vested  in  her  in  fee,  of  course,  descended  to  her  heir- 
at-law.  The  Plaintiff  claims  to  be  heir-at-law,  and  if  such 
be  the  case,  he  will  be  entitled  to  any  right  which  can 
be  acquired  in  that  capacity.  On  the  other  side,  the 
Defendant  says,  ^^  no,  you  do  not  get  an  indefeasible 
interest  as  heir-at-law,  for  the  estate  waa  vested  in  trus- 
tees, who  had  a  discretionary  power  to  make  a  settle- 
ment and  you  can  only  claim,  on  the  ground  that  that 
discretion  was  not  exercised,  and  cannot  now  be  legally 
exercised."  It  is  alleged,  on  the  part  of  Ann  Lancasliirej 
who  is  entitled  to  the  remainder  under  any  settlement, 
that  the  settlement  might  be  made  at  any  time,  and  that, 
although  Sarah  is  dead,  and  has  left  no  issue,  still  that 
she,  Ann  Lancashire^  who  is  entitled  in  remainder,  pro- 
vided that  a  settlement  was  made,  is  entitled  to  take 
advantage  of  the  discretion  given  to  her  as  a  trustee, 
and  exercise  it  by  making  a  settlement,  and  then  to 
enjoy  the  benefit  under  it.  Whether  this  is  right  or 
not,  is  the  question  to  be  determined  in  the  cause. 

I  quite  agree,  that  if  the  Plaintiff,  having  a  vested 
interest  subject  to  power,  had  filed  a  bill  before  that 
settlement  of  the  \st  oi  Noroember  1842  had  been  exe- 
cuted, and,  upon  a  motion  for  a  Receiver,  the  Defendant 
had  said  *^  I  claim  a  right  to  give  myself  the  legal  estate," 
the  Court,  under  such  circumstances,  would  have  ap- 
pointed a  Receiver ;  and  I  think  it  extremely  probable, 

that 


Lancashire. 
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that  the  Receiver  having  been  once  appointed,  would  not,        1 845. 
upon  the  Defendant's  exercising  the  discretion  in  her    iJ[!Jcas^irb 
favour,  have  been  discharged.    I  cannot,  however,  agree,  v. 

that  it  is  the  same  tiling  in  the  present  case,  because 
here  the  deed  was  executed  before  the  suit  had  been 
instituted.  It  was  done  under  circumstances  which 
may  or  may  not  be  right ;  I  do  not  feel  quite  satisfied 
about  it. 

It  seems  a  strange  thing  that  the  PlaintiiF  (who  as 
heir-at-law  was  claiming  the  whole  estate,  against  a  per- 
son in  possession,  who,  as  he  alleges,  had,  and  was  known 
to  have,  no  right  whatever),  should  have  proposed  any 
compromise  to  take  a  part,  she,  being  according  to  his 
statement,  clearly  entitled  to  nothing;  but  if  the  De- 
fendant was  known  to  have  the  power  of  creating  for 
herself  a  legal  right  under  the  discretionary  power,  then 
I  do  not  think  the  offer  of  a  compromise  at  all  singular. 
If  that  were  the  real  state  of  the  case  (which  I  have 
not  the  means  of  knowing,  though  it  has  been  so  repre- 
sented), then  I  do  not  think  the  course  of  proceeding 
adopted,  by  the  Defendant  was  so  objectionable  as  it 
would  at  first  appear.  On  the  other  hand,  if  she  had 
no  right  at  all,  and  tlie  claim  being  made  upon  her  by 
the  heir  to  deliver  up  the  estate,  she  drew  him  into 
an  explanation  of  his  title  as  heir,  without  informing 
him  that  she  was  adversely  claiming  the  property, 
then,  although  I  cannot  say  that  it  amounts  exactly  to  a 
fraud,  still  it  is  a  course  of  proceeding  which  cannot  be 
very  well  approved  of.  The  question,  however,  is, 
whether,  under  the  circumstances,  there  being  a  doubtful 
right  between  these  parties,  and  the  Defendant  having 
obtained  the  legal  estate  without  fraud,  and  there  being 
no  danger  alleged  as  to  the  security  for  the  rents  and 
profits,  I  ought  to  grant  a  Receiver :  and,  upon  the 
whole,  I  am  of  opinion  that  I  ought  not. 

Vol.  IX.  K  The 
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Lancashire 

V. 

Lancashire. 


The  only  order  I  can  make  is,  as  to  the  production 
of  the  books  and  papers  as  agreed.  It  is  the  common 
course  that  where  a  party  asks  for  something  he  is  en- 
titled to,  and  also  for  something  that  he  is  not  entitled 
to,  he  pays  the  costs  of  the  motion,  though  it  succeeds. 


I  do  not  think  that  this  is  a  case  altogether  of  that 
sort,  and,  therefore,  the  costs  of  this  motion  must  be 
costs  in  the  cause. 


BUTTER  WORTH  v.  HARVEY. 

^T^HE  testator,  by  his  will,  after  giving  four  annuities 
*-  for  life,  devised  and  bequeathed  his  real  and  per- 
sonal estate  to  trustees,  upon  trust,  after  payment  of 
the  annuities,  to  pay  the  income  to  his  brother  for 
life,  and,  after  his  decease,  to, sell  his  real  estate^  for 
the  benefit  of  the  persons  interested  therein ;  and  to 
divide  the  monies  to  arise  by  such  sale  or  sales,  and  the 
residue  of  his  personal  estate  and  effects,  ^^  unto  and 
amongst  all  and  every  the  children  o(  Mary  Harvey^  as 
should  be  living  at  the  time  of  the  testator's  decease, 
share  and  share  alike,  when  the  youngest  of  such 
children  should  have  attained  his  or  her  age  of  twenty- 


Feb.  25. 
Nov.  25.  26. 

A  testator 
gave  his  real 
and  personal 
estate,  after 
paying  four 
annuities,  to 
one  for  life, 
and  after  his 
death,  he 
directed  his 
personal,  and 
the  produce 
of  his  real, 
estate  to  be 
divided 
amongst  the 
children  of  A^ 
living  at  the 
te8tator*s 
death,  when 
the  youngest 
attained 
twenty-one,  if 
the  annuitants 

should  be  then  dead  ;  but  if  not,  then  his  trustees  were  either  to  invest  it  and  fiajf 
and  apply  the  residue  of  the  income  in  the  maintenance  &c.  of  the  children,  accord- 
ing to  their  discretion,  or  accumulate,  such  accumulations  to  be  paidf  after  the  death 
of  the  surviving  annuitants,  with  the  original  shares.  There  was  a  gift  over  in  the 
event  of  the  death  of  any  child  who  should  become  entitled  to  a  distributive  share 
before  his  share  became  "  payable."  One  of  the  children  predeceased  an  annuitant. 
Held,  nevertheless,  that  the  bequest  was  vested,  and  that  the  gift  over  did  not  take 
effect. 


one  years. 


if  the  annuitants  should  be  then  dead  ;  but 
if  the   annuitants  survived  the  tenant  for  life,  then  to 

invest 
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invest  the  purchase  monies,  and  td  pay  and  apply  the 
residue  of  the  income  of  the  whole  estate,  for  and 
towards  the  maintenance,  education,  and  advancement 
in  the  world  of  the  children  of  Mary  Harvey  as  afore- 
said,  in  such  manner,  and  in  such  proportions,  as  the 
trustees  should  think  most  fit  for  the  benefit  of  the 
said  children,  or  otherwise  to  accumulate,  as  the  trus- 
tees should  deem  it  most  to  their  advantage;  such 
accumulations  to  be  paid  or  transferred,  from  and  after 
the  decease  of  the  survivor  of  the  annuitants,  to  the 
said  children  of  Mary  Harvey  as  should  be  living  at 
the  time  of  the  testator's  decease,  share  and  share  alike, 
together  with  their  original  shares  of  the  said  principal 
monies  to  arise  from  the  sale  of  his  real  estates,  and 
the  residue  of  his  personal  estate  and  effects. 


1845. 


The  will  then  proceeded  to  provide,  *'  that  in  case 
any  or  either  of  the  children  of  Mary  Harvey^  who 
should  become  entitled  to  a  distributive  share  of  the 
said  monies,  according  to  the  intent  and  meaning  of  that 
his  will,  should  depart  this  life  before  the  same  should 
become  payable^  leaving  issue  lawfully  begotten,  then 
he  gave  and  bequeathed  the  share  or  shares  of  him, 
her,  or  them  so  dying  leaving  issue,  unto  his  or  their 
child  (if  but  one),  or  children  (if  more  than  one),  in 
equal  shares  and  proportions ;  nevertheless,  such  last- 
mentioned  child  or  children  to  take  only  the  share  his, 
her,  or  their  father  or  mother  would  have  been  entitled 
to,  if  living.** 


And  in  case  any  or  either  of  the  children  of  Mary 
Harvey  should  depart  this  life,  before  his,  her,  or  their 
distributive  share  of  the  said  monies  should  become 
payable^  without  leaving  issue  as  aforesaid,  then  he 
gave  and  bequeathed  the  share  of  him,  her,  or  them  so 
dying  without  issue,  unto  the  survivor  or  survivors  of 
them. 

K  2  The 
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The  testator  died  in  181 !»  the  tenant  for  lire  died  in 
Jidy  1825,  and  the  last  annuitant  died  in  May  184S. 

Martha^  the  youngest  of  the  children,  attained  twenty- 
one,  and  upon  her  marriage,  her  share  was  settled  so 
as  to  give  a  life  interest  to  her  husband  Mr.  Bjcberts, 
Martha  died  in  January  1843,  in  the  lifetime  of  the 
surviving  annuitant,  leaving  one  child.  The  question 
was,  whether  the  share  of  Martha  belonged  to  her  child ; 
or  was  subject  to  the  trusts  of  the  settlement,  under 
which  her  husband  was  entitled  to  a  life  interest  It 
was  admitted,  during  the  argument,  that  the  annuities 
did  not  exhaust  the  whole  income. 


Mr.  Tuificr  and  Mr.  Cockerelly  for  the  trustees. 

Mr.  Bolt  for  Mr.  jRjoherts^  the  husband.  Martha 
took  a  vested  interest,  and  it  was  validly  settled  on  her 
marriage,  so  as  to  give  her  husband  a  life  interest.  The 
question  depends  on  the  construction  of  the  word  ^*  pay- 
able," which  is  ambiguous.  It  has  reference  to  the 
legatees  attaining  twenty-one,  and  not  to  the  death  of 
the  annuitants.  The  cases  authorize  this  construction. 
In  Hallifax  v.  Wilson  (a)  a  testator  gave  a  life  estate  in 
the  residue  to  his  mother,  and  after  her  decease,  upon 
trust  to  pay  and  transfer  it  to  his  four  nephews,  their 
shares  to  be  paid  at  twenty-one ;  with  a  gift  over  in 
case  of  any  of  their  deaths  before  their  shares  became 
payable.  A  nephew  attained  twenty-one,  and  died  in 
the  life  of  the  tenant  for  life,  and  it  was  held  that  the 
word  "  payable  "  referred  to  the  majority,  and  not  to 
the  period  of  distribution.  So  in  a  very  recent  case  of 
Jones  V.  Jones,  (b)     *^  A  testator  bequeathed   10,000/. 

in 


(a)  16  Vet.  168. 


(b)  ISSSm.^ei, 
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in  trust  for  his  son  J.LhJ.  for  life,  remainder  in  trust 
for  the  children  of  J.  L.  J.,  when  and  as  they  should 
attain  twenty-one^  as  tenants  in  common,  and,  if  any  of 
them  should  die .  before  their#  shares  became  payable, 
leaving  issue,  their  shares  to  be  paid  to  their  issue; 
but  if  any  of  them  should  die  before  their  shares 
became  payable,  leaving  no  issue,  their  shares  to  be 
paid  to  the  survivors  at  the  same  time  as  their  original 
shares  should  become  payable ;  and,  if  J.  L.  J*  should 
have  no  child,  or,  having  such,  they  should  all  die 
under  age  and  without  issue,  then  the  trust  fund  to 
sink  into  the  residue,  which  the  testator  gave  to  two 
of  his  other  children.  J.  L.  J.  had  four  children,  all 
of  whom  attained  twenty-one ;  one  of  them  died,  in  his 
lifetime,  without  issue.  It  was  held,  that  ^payable* 
meant  ^  attain  twenty-one,'  and,  consequently,  that  one- 
fourth  of  the  fund  vested  in  the  deceased  child." 
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The  present  case  is  placed  beyond  all  doubt,  by  the 
provision  for  paymetU  for  the  ^*  maintenance,  education, 
and  advancement  in  the  world,"  during  the  lives  of  the 
annuitants. 

The  word  ^*  payable,''  therefore,  refers  to  the  majority 
of  the  legatee,  and  not  to  the  period  of  distribution,  (a) 


Mr.  fV.  W.  Cooper^  for  the  child  oi Martha.  Martha^ 
having  died  in  the  life  of  the  annuitants,  did  not  take 
a  vested  interest.  There  is  no  substantive  gift  to  the 
children  of  Mary  Harvey^  except  in  the  direction  to 
divide  and  pay ;  therefore  the  period  of  vesting  was 
the  time  of  payment,  or  the  death  of  the  surviving  an- 
nuitant.    Secondly,  there  is  an  express   gift   over  to 

the 

(a)  2  Jarman  on  WiUs^  701. 
K  3 


JS4 


1845. 


Butter- 
worth 

V, 
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the  children  of  any  child  of  Maty  Harvey  who  should 
die  before  her  distributive  share  became  payable, 

[The  Master  of  the  Rolls.  The  annuities  did  not 
exhaust  the  whole,  and  the  trustees  were  authorized  be- 
fore the  deaths  of  the  annuitants  to  divide  the  surplus 
amongst  the  children  of  Mary  Harvey.'] 


In  that  view,  the  property  might  vest  at  different 
times,  as  in  Gaskell  v.  Harman  (a),  where  it  was  held 
that  it  vested  only  as  it  was  received.  He  also  cited 
milis  V.  Plaskett  {b)  and  R^ffeU  v.  Norman,  (c) 

Mr.  Hoodf  for  other  parties. 

Mr.  Solt^  in  reply. 

TTie  Master  of  the  Rolls.  I  will  look  at  the  will, 
and  give  my  opinion  to-morrow. 


Kov.  2d.  fhe  Master  of  the  Rolls  held,  that  the  husband 

was  entitled  to  a  life  interest. 


(a)  6  Ves.  159. 
(6)  4  Beav,  208. 


(c)  K.  a  E.  Juljf  24.  1844. 
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SKIP  WORTH  V.  SKIP  WORTH.  •^^«- 1^. 

^T^HE  Plaintifik  were  the  parties  beneficially  interested  Upon  the  face 

-■-    under  the  will  of  the  testator  of  which  the  De-  tte^arbitrator 

fendants  were  trustees.    By  the  decree,  certain  accounts  appeared  to 

were  decreed  to  be  taken  before  the  Master^  and  diffi-  properly  dis- 

culties  having  arisen  in  taking  the  account  of  the  profits  al'owed  a  sum 

made  by  the  Defendants  on  the  testator's   farm»  the  an  application 

point  was,  by  agreement  between  the  parties,  referred  to  ^  a  Court  of 

arbitration.  *  aside  the 

award,  the 
Respondent 
The  arbitrators  by  their  award,  made  in  Atigust  184s,  oflTered  to 

awarded  for  profits  a  sum  of  818/.  beyond  2B1U.  which  ^j^y  never. 

had  been  accounted  for  by  the  Defendants  in  their  an-  theless,  that 

the  award 
swer,  and  making  an  aggregate  of  8S92i.,  and  a  charge,  must  be  set 

upon  the  footing  of  this  award,  having  been  brought  in,  ^i^®- 

was  allowed  by  the  Master. 

Further  difficulties  arose  on  the  quaried  items  of 
other  parts  of  the  accounts,  and  the  parties  again  agreed 
to  refer  their  differences  to  Mr.  Pugh.  Accordingly, 
by  an  agreement  dated  in  August  1845,.  made  between 
the  parties,  reciting  that  it  had  been  ascertained,  in  the 
prosecution  of  the  said  decree,  that  the  Defendants,  in 
the  carrying  on  and  management  of  the  farm  and 
farming  business  of  the  testator,  from  the  time  of  his 
death  to  the  month  of  May  1832,  had  made  profits  to 
the  amount  of  3892/.  14^.,  as  the  Defendants  did  thereby 
acknowledge,  and  also  reciting  that  the  accounts  of  the 
personal  estate,  of  the  rents  and  profits  of  the  real  estates, 
and  of  the  maintenance  and  education  of  the  testator's 
children,  had  not  then  been  taken,  or  the  balance  due 

K  4  from 


Skipworth. 
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1846.        from  Thonuis  SHjrworth  in  respect  thereof  ascertained, 
^"^^^^"^     it  was  agreed  by  the  parties  thereto,  that  tliey  would 
u  abide  by,  observe,  perforin,  and  keep  the  award,  order, 

and  determination  of  Mr.  Pugh^  of  and  concerning  the 
accounts  of  the  Defendants,  of  the  personal  estate  of  the 
testator,  and  the  rents  and  profits  and  proceeds  of  his 
real  and  copyhold  estates,  and  the  money  expended  in 
the  maintenance  and  education  of  the  infant  children  of 
the  testator ;  and  the  profits  and  produce  of  the  farm 
and  farming  business  carried  on  by  the  Defendants,  so 
far,  and  so  far  only,  as  the  said  profits  and  produce 
had  not  then  already  been  ascertained,  and  of  and  con- 
cerning all  matters  whatsoever  in  difference  between  the 
Plaintifis  and  the  Defendants,  relating  to,  or  at  all  con- 
cerning the  same  accounts,  or  arising  out  of  the  same. 

And  it  was  thereby  agreed,  that  the  said  arbitrator 
should  have  full  power  to  decide  all  matters  in  differ- 
ence between  them  touching  the  said  accounts. 

The  arbitrator,  by  his  award  dated  in  November  1845,* 
found  a  balance  of  1197/.  due  from  the  Defendants; 
and  he  stated,  *^  that  on  taking  the  said  accounts,  he 
had  not  charged  the  said  Thomas  Skipworth  with  the 
sum  of  918/.,  alleged  to  be  the  amount  of  gains  and 
profits  which  the  /arm  ought  to  have  yielded,  more 
than  were  accounted  for,  as  stated  in  the  first  award." 

The  Plaintiffs  presented  a  petition,  praying  that  the 
award  nlight  be  set  aside  on  several  grounds,,  and 
amongst  them,  on  the  ground  of  the  exclusion  of  the 
818/.  from  the  account  ^ 

Mr.  Turner  and  Mr.  J.  H.  Taylor,  in  support  of  the 
petition,  relied  on  the  rejection  by  the  arbitrator  of  the 
sum  of  818/1,  which,  by  agreement  between  the  parties, 

was 
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was  an  admitted  item,  as  invalidating  the  award.     They         184-6. 


Skipworth 


also  raised  other  objections  to  the  award ;  but  as  the 
Court  did  not  come  to  any  conclusion  on  them,  it  is    ^"^    v, 
unnecessary  to  state  them,  Skipworth. 

Mr.  Kindenley  and  Mr.  Sidebotiom^  contrhy  argued, 
that  the  award  was  valid,  that  the  whole  matters  of  dis- 
pute having  been  referred  to  the  arbitrator,  nothing 
having  been  definitively  settled  by  the  Master,  who^ 
until  making  his  report,  might  have  received  new 
charges  and  evidence  on  every  item.  They  said,  how- 
ever, that  they  were  not  desirous  that  the  818/.  should 
be  excluded  from  the  account,  and  that  the  Court  might 
separate  that,  which,  upon  the  face  of  the  award,  ap- 
peared valid,  from  that  which  was  invalid,  and  thus  set 
the  matter  right,  without  remitting  the  parties  to  the 
jurisdiction  of  the  Master:  Knox  y.  Symmands {a)  was 
cited. 

77ie  Master  of  the  Rolls. 

If  it  had  not  been  For  the  sum  of  818/.,  I  should  have 
had  considerable  difficulty  in  agreeing  with  any  one  of 
the  petitioners'  propositions,  with  a  view  of  founding 
an  order  upon  them;  but  with  respect  to  that  sum  I 
do  not  see  any  way  of  escaping  from  the  objection  to 
the  award. 

Several  matters  of  account  appear  to  have  been  de- 
pending between  the  Plaintiifs  and  the  Defendants; 
first,  the  account  relating  to  the  personal  estate ;  next, 
the  account  relating  to  the  rents,  profits,  and  produce 
of  the  real  estate;  then  the  account  of  the  farming  pro- 
fits ;  and,  lastly,  the  account  of  the  monies  applied  for 
the  maintenance  and  education  of  some  of  the  infants. 
These  accounts  had  proceeded  a  long  way  in  the  Mas- 
ter's 
(a)  1  Fes,  jun,  369. 


Skipwortb. 
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1846.        ter*s   office.     The  charges  had  been,  as   in   all  such 
g"^^^*^     cases  they  must  be^  provisionally  allowed.    With  respect 
V.  to  the  fanning  profits,  it  is  necessary  to  observe,  that 

the  charge  allowed  consisted  partly  of  that  which  ap- 
peared in  the  answer  of  the  Defendants,  and  partly  of  a 
sum  of  money  which  had  been  found  upon  a  former 
reference  to  arbitration.  I  may  observe,  that  parties 
often  act  very  wisely,  when  they  refer  a  litigated  point 
to  the  arbitration  of  some  disinterested  individual,  who 
may  settle  it  between  them,  without  all  the  formalities, 
delays,  and  expenses  of  a  formal  litigation.  That  sum 
of  818/.,  thus  found  to  be  part  of  the  profits,  was  in- 
cluded in  the  amount  of  the  profits  allowed  by  the 
Master,  that  is  to  say,  allowed  provisionally,  for  I  have 
heard  nothing  in  the  course  of  this  argument  to  induce 
me  to  think  that  the  Master,  having  the  matter  wholly 
under  his  control,  was  not  still  at  liberty  to  receive 
fresh  charges,  and  amended  dischargee,  if  circumstances 
had  been  brought  before  him,  such  as  to  make  it  pro* 
per  for  him  to  do  so. 

I  do  not  find  any  thing  in  the  terms  of  this  agreement 
which  precluded  the  arbitrator  from  entering  into  the 
consideration  of  any  matter  which  had  not  been  finally 
concluded  and  agreed  on  between  the  parties  themselves ; 
nor  do  I  think  that  a  matter  thus  allowed  by  the  Master 
without  the  word  "  provisionally  "  attached  to  the  find- 
ing or  allowance  is  to  be  considered  as  finally  concluded 
between  them.  It  is  not  upon  the  notion,  therefore,  of 
any  finding  or  allowance  by  the  Master  that  I  have  felt 
n  difficulty  in  this  case.  It  is  this:  that  when  the  parties 
agreed  to  make  this  particular  reference,  they  did,  at 
the  same  time,  agree  and  admit,  that  the  amount  of  the 
farming  profits  was  ascertained  to  be  a  particular  sum : 
and  that  was  acknowledged  quite  independently  of  the 
Master's  finding,  or   of  the  allowance  on  the  former 

arbitration, 
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arbitration^  with  which  I  have  nothing  to  do  on  this 
occasion.  The  parties  did  agree  that  that  was  the 
amount  of  that  particular  item  in  the  accounts.  Those 
profits  were  to  be  taken  into  consideration,  and  so  far 
as  they  had  been  ascertained,  amounted  to  this  particular 
sum.  Now  those  words  in  the  agreement,  **  so  far  as 
they  had  not  then  been  ascertained,'*  do,  no  doubt, 
imply,  that  there  might  be  some  further  investigation  as 
to  profits,  but  it  could  not  be  to  alter  that  sum  other-* 
wise  than  by  some  other  sums  which  might  have  had  to 
be  considered  in  relation  to  that  particular  matter,  and 
there  could  he  no  investigation  to  alter  the  account 
which  shewed  that  result.  If  you  have  a  certain  amount 
of  profits  agreed  on  as  the  result  of  yoiir  account,  you 
cannot  touch  the  items  of  the  account,  because  you  can- 
not do  so  without  altering  that  conclusion.  T  conceive, 
therefore,  that  the  parties  agreed  on  the  particular  items 
from  which  that  sum  resulted  as  settled  between  them, 
although  the  final  amount  of  profits,  which  on  the  fur- 
ther investigation  might  appear  to  be  due,  was  not  con- 
sidered as  completely  settled. 
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The  arbitrator  had  power  to  award,  order,  and  deter- 
mine between  the  parties :  he  considered  that  one  of  the 
things  which  he  had  to  do  was  to  ascertain  the  balance 
due ;  and,  accordingly,  he  proceeded  towards  that  end, 
and  he  found  that  there  was  a  particular  sum  due.  It 
does  not  end  there;  if  it  did,  the  argument  would  have 
great  weight;  but  he  goes  on  and  expressly  states,  that 
he  has  excluded  that  818/.,  "  the  alleged  profits."  So 
that  he  throws  a  doubt  on  that  It  is  clear  that  this  818/. 
was  a  defined  portion  of  that  sum  of  3392/.  which  had 
been  ascertained  to  be  profits  and  acknowledged  to  be 
such.  As  to  this  sum,  which,  according  to  the  agree- 
ment between  the  parties,  was  nn  ascertained  settled 
item  in  the  account,  this  gentleman,  not  considering  it 

to 
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184&. 


Skipworth 

V. 

Skipworth. 


to  he  profits,  and  made  out  to  be  profits,  and  not  having 
regard  to  the  admission  between  the  parties,  says,  he 
has  omitted  this  8182.,  *<  the  alleged  profits,**  and  he  has 
found,  upon  the  award,  on  taking  the  account,  that  a 
certain  sum  is  due.  Mr.  Kindersley  has  offered,  with 
great  fairness,  to  allow  that  sum  of  818/L  I  very  earnetly 
wish  that  some  arrangement  may  be  made,  by  which 
these  parties  may  have  the  benefit  so  &r  as  they  can 
of  that  which  I  cannot  help  thinking  has  been  a  fairly 
conducted  reference ;  but  it  is  not,  for  that  reason,  con- 
sistent with  my  duty  to  pass  over  what  I  consider  to  be 
a  considerable  mistake. 


I  must  on  this  ground  take  away  the  force  of  this 
award,  which  must  be  set  aside. 

Award  set  aside. 


TREVELYAN  v.  CHARTER. 

^I^HIS  bill  was  filed  to  set  aside  a  purchase,  made 
-'-  by  an  agent  from  his  principal,  covertly,  in  the 
name  of  another  person,  at  an  under  value,  (a)  By  the 
decree  made  in  18S5,  the  sale  was  declared  fraudulent 
and  was  set  aside,  and  the  Plaintiff  undertaking  to  con- 
firm the  sales  of  the  premises  which  had  been  made 

previously 
(a)  See  Charier  v.  Trevefyan,  11  O.  4"  Km.  714. 
was' set  aside. 

By  the  decree,  possession  was  directed  to'  be  given  and  a  conveyance  to  be  exes 
cuted.  Accounts  were  abo  directed  to  be  taken  of  the  rents  and  purchase  money, 
and  the  balance  was  directed  to  be  paid,  but  no  lien  was  given.  Held,  that  the 
conveyance  must  at  once  be  made  without  waiting  for  the  result  of  the  accounts* 


Jan,  20. 

A  direction 
for  the  Master 
to  settle  a  con- 
veyance 
omitted  in  a 
decree  was 
supplied  by 
petition. 

A  secret 
purchase  by 
an  agent  from 
his  principal 
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previously  to  filing  the  bill,  it  was  referred  to  the  Master        1846. 
to  inquire  and  state  to  the  Court  what  parts  of  the  said    ^^1,^1 
premises  had  been  so  sold  by  Thomas  Charter  and  the  v. 

Defendant,  respectively,  and  when,  and  to  whom,  and 
for  what  sums  such  premises  were  respectively  sold. 
And  it  was  ordered,  that  the  said  Defendant  should  re- 
convey  to  the  Plaintiff,  or  as  he  should  appoint,  all 
such  parts  of  the  said  premises  as  had  not  been  sold, 
disposed  of,  and  conveyed  to  other  persons  by  Thomas 
Charter  deceased  and  the  Defendant ;  and  deliver  up 
the  possession  thereof.  And  it  was  referred  to  the 
Master  to  take  an  account  of  the  rents  &c.,  from  the 
date  of  the  fraudulent  purchase,  and  of  .the  purchase 
money  of  the  parts  since  sold,  and  to  compute  interest 
thereon,  and  also  an  account  of  the  purchase  money 
paid  by  Charter^  and  of  monies  expended  by  him  in 
substantial  repairs  and  lasting  improvements,  and  he 
was  to  calculate  interest  thereon,  and  to  deduct  the  two 
amounts,  and  either  party  was  to  pay  the  other  what 
should  be  found  due  on  taking  such  account. 

By  an  order  made  on  the  12th  of  NavenAer  ]835, 
the  Defendant  was  ordered  to  deliver  up  to  the  Plniu- 
tiff  the  hereditaments  &c.  not  sold  or  conveyed. 

The  account  under  the  decree  had  not  yet  been  taken. 
A  conveyance  had  been  prepared  in  the  Master's  oflSce ; 
but  it  was  found  that  there  was  no  direction  in  the 
decree  for  the  Master  to  settle  it.  The  Defendant  de- 
clined to  execute  it,  until  the  result  of  the  account 
was  known,  and  the  lien,  which  he  alleged  he  had  on 
the  estate,  had  been  satisfied. 

A  petition  was  presented  by  the  Plaintiff,  praying  that 
the  Defendant  might  execute  the  conveyance,  or  that 
it  might  be  referred  to  the  Master  to  settle  a  proper 
conveyance,  and  that  the  same  might  be  duly  executed. 

Mr. 
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Mr.  Turner  and  Mr.  WalpoUf  in  support  of  the  pe- 
tition. The  decree  orders  the  Defendant  to  deliver  up 
possession  of  the  estates,  and  a  conveyance  of  them  is 
directed  to  be  made,  quite  independent  of  the  account* 
No  lien  is  given  by  the  decree. 

Mr.  F*  H.  Goldsmidf  contra.  The  Defendants  are 
not  bound  to  convey,  until  the  result  of  the  accounts  is 
known ;  for  the  Court  could  never  have  intended  to  take 
the  property  from  the  Defendants,  until  they  had  been 
repaid  the  purchase  money,  for  which  they  have  a  lien. 

This  is  ai|  application  by  petition  to  vary  a  decree: 
that  is  not  the  proper  office  of  a  petition. 

The  Master  qf  the  Rolls  (without  hearing  a  reply) 
said  :  The  decree  provides  for  the  conveyance  and  de- 
livering up  of  the  estate  independently  of  any  thing 
else.  The  intention  must,  therefore,  have  been,  that 
the  Plaintiff  should  recover  back  his  property  and  the 
tide  thereto  without  any  delay.  If  the  Defendant  has 
any  lien,  he  ought  to  make  it  available  by  some  distinct 
proceeding  of  his  own.     He  cannot  have  it  in  this  suit. 

The  decree  omitted  to  give  authority  to  the  Master 
to  settle  the  conveyance,  and .  the  Master  having  pro- 
ceeded in  the  matter  without  authority,  one  of  the 
parties  suddenly  breaks  off  and  says,  he  is  not  bound 
to  execute  it*  I  am  of  opinion  that  it  must  be  referred 
to  the  Master,  as  prayed. 

If  I  thought  there  was  any  doubt  as  to  what  estates 
were  to  be  conveyed,  I  might  pause ;  but  there  cannot 
be  any,  as  the  Court  in  1835  directed  possession  of 
these  very  estates  to  be  delivered  up,  and  the  Master 
has  already,  though  without  authority,  prepared  a 
conveyance  of  them  in  the  presence  of  both  parties. 
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1846. 

BRITTEN  V.  BRITTEN.  j^.  21. 

JPON  an  application  for  payment  out  of  Court  of  When  pay- 
money  belonging  to  a   married  woman,  the  affi-   Court^s  asked 

ilavit  went  simply  to  shew  that  the  fund  in  question  of  money  be- 

,    ,  longing  to  a 

was  not  settled.  married 

ft  woman,  an 

affidavit  that 
Mr.  Kinderdcy,  in  support  of  the  petition.  the  fund  is  not 

settled  is  in- 
sufficient.    It 
Tie  Master  of  ike  Roixs.  must  be  shewn 

either  that 
Upon  an  application  for  payment  out  of  Court  of  t^'cre  is  no 
,»        .  r  .till       1  settlement,  or 

money  belonging  to  a  feme  covert,  it  should  be  shewn   what  the 

either  that  there  was  no  settlement,  or  what  the  settlement  se^dement 

was, 
was;  if  there  was  a  setdement,  an  affidavit  that  it  does 

not  affect  the  fund  is  not  sufficient,  as  the  judgment  and 

belief  of  the  parties  as  to  its  effect  cannot  be  relied  on.  {a) 

Experience  shews  the  utility  of  that  rule.  An  instance 
occurred  in  this  Court,  where,  upon  the  occasion  of  a 
large  trust  fund  becoming  divisible,  applications  were 
made  for  payment  of  four  several  sums  of  10,000?. 
each,  to  the  husbands  of  married  women,  on  affidavits 
that  those  sums  respectively  had  not  been  settled.  I 
refused  to  make  the  orders,  and  afterwards,  on  the  pro* 
duction  of  the  setUements,  it  was  found,  that  every  one 
of  them  included  the  large  sums  thus  improperly  asked 
to  be  paid  to  the  husbands. 

(a)  See  Rosev.  Roils,  1  Reav.  3  Dr.  ^  War.  68.;  Rowman  v. 
270.,  and  Jones  v.  SnM,  1  Hare,  Bell,  1  C.  P.  Coop,  {t,  Cot.)  333. 
p.  67.  and  Rait  v.  CtUhbertson, 


NoTK.  —  The  proceedings  of  the  Court  are  so  frequently  im- 
peded by  the  production  of  informal  affidavits  on  this  point,  that  I 

venture 
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Form  of  affi- 
davit or  no 
settlement. 


venture  to  recommend  the  following  Torros  of  affidavit  to  be  made  by 
the  husband  and  wife,  which,  I  believe,  will  be  considered  satbfactory 
in  the  various  branches  of  the  Court. 

First.  "  That  no  settlement  nor  agreement  for  settlement  was 
made,  entered  into,  or  executed  previous  to,  or  upon,  or  since  the 
marriage  of  us  the  said  deponents.** 


fund. 


Form  of  affi-  Skcond.  **  That  no  settlement  &c.  (as  before),  except  the  settle- 
davit  of  settle^  ment  now  produced,  &c.  and  mailed  A«  And  we  further  make 
ment  not  oath  and  say  we  believe  that  such  settlement  in  no  way  afiects  the 

affectmg  the      gu^  ^f       /^  mentioned  in  the  petition  lately  presented  by  us  in  the 

above  mentioned  caAe,  and  which  is  thereby  sought  to  be  obtained 

out  of  Court.** 

When  the  settlement  is  produced,  the  ordinary  course,  at  the 
Rolls,  is,  for  Counsel  to  state  that  he  has  read  it  and  that  it  does 
not  affect  the  fund  in  question.  The  Court  usually  acts  on  that 
assurance. 


Jan.  21. 


PARKER  V.  PARKER. 


A  suit  was  in- 
stituted by 
legatees, 
whose  in- 
terest (upon 
the  happening 
of  ia  contin- 
gency) might 
vest  in  the 
next  of  kin, 
against  the 
executors 
alone.     The 
next  of  kin 
were  brought 
before  the 
Court  by 

bUL    Held, 
that  the  exe- 
cutors were 
not  improper 
parties  to 
such  supple 
mental  bill. 


A  N  administration  suit  was  instituted  bjr  legatees, 
'^^-  whose  interests,  on  the  happening  of  a  contin- 
gency, would  belong  to  the  next  of  kin,  against  the 
executors ;  but  the  next  of  kin  had  not  been  made 
parties. 

The  next  of  kin  were  brought  before  the  Court  by 
supplemental  bill,  to  which  the  executors  were  also 
made  parties.  The  executors,  by  their  answer,  sub- 
mitted, 'Uhat  they  were  not  necessary  parties  to. the 
supplemental  bill,  and  that  they  had  improperly  been 
made  parties  thereto,  and  that  the  same  ought  to  be 
dismissed  against  them  with  costs." 

Mr.  Kindersley  and  Mr.  J.  H.  Palmer^  for  the  Plain- 
tiffs, asked  for  the  common  supplemental  decree. 

Mr. 


r 


CASES  IN  CHANCERY. 

Mr.  Bcyky  contrd^  for  the  executors,  supported  the 
objection  raised  by  their  answer. 

Mr.  Beli^  for  Joseph  Webb. 

The  cases  of  Greenwood  v.  Atkinson  {a)i  Jones  v. 
Hcmetts  (d),  and  Feary  v.  Stephenson  (c),  were  referred 
to.{d) 

The  Master  of  the  Rolls/ 

I  do  not  think  there  is  any  doubt.  The  original 
bill  was  filed  by  legatees  whose  interests,  on  certain 
events  happening,  would  pass  to  the  next  of  kin  of  the 
testator,  against  the  legal  personal  representatives.  It 
turns  out,  in  the  course  of  the  proceedings,  that  there 
are  other  persons  filling  the  character  of  next  of  kin 
having  an  interest,  and  this  supplemental  bill  is  filed 
to  bring  these  persons  before  the  Court.  It  was  proper 
that  they  should  be  brought  before  the  Court,  because 
the  Plaintiffs'  contingent  interest  might  fail,  and  the 
executors  would  then  become  liable  to  account  again  to 
persons  not  before  the  Court. 

If  the  next  of  kin  were  properly  brought  before  the 
Court,  in  order  that  the  accounts  might  be  taken  in 
their  presence,  surely  the  accounting  parties,  knowing 
the  suit  to  be  imperfect  without  them,  ought  also  to 
know  the  parties  in  whose  presence,  and  to  whom,  they 
were  to  account. 


If 

(fl)  5  iSSm.  p.  422.  (d)  And  see  Parker  v.  Carter, 

lb)  2  Hare,  342^  affirmed  by  4  Hare,  p.  406.,  Holland  y.  Baker, 

Lord  Lyndh$tnt,20^Dec.  1845.  3  Hare,  p.  73.,  Dyton  v.  Morrit, 

•  (c)  1  Beavan,  42.  1  Hare,  413. 
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If  the  executors  had  not  been  made  parties,  and  had 
found  it  to  their  interest  to  take  the  objection,  we  should 
have  had  an  argument,  that  the  necessary  persons  were 
not  before  the  Court,  in  the  only  proceeding  to  which 
the  executors  were  parties,  and  that  the  executors  did 
not,  therefore,  know  that  they  were  accountable  to  any 
other  persons  than  the  Plaintiffs  in  the  original  cause. 


It  is  not  necessary  to  decide  that  they  are  necessary 
parties,  but  I  think  it  is  clear  that  they  are  not  im- 
proper parties.  The  supplemental  bill  is  not  informal, 
and  I  must,  therefore,  make  the  common  supplemental 
decree. 


Jan,  21* 


DUNT  V.  DUNT. 
In  re  COLQUHOUN. 


rilHIS  was  a  petition  by  Samuel  Dunt,  a  mortgagor, 


JL 


for  the  taxation  of  the  bill  of  Mr.  Colquhoun^  the 


Petition  by 
mortgagor  for 
taxation  of  the 

mortgagee's      mortgagee's  solicitor,  under  the  6  &  7  Vict.  c.  IS.  la) 
solicitor's  bill, 
presented  five 
months  after 
it  had  been 
discharged  by 
retainer,  dis- 
missed with 
costs»  on  the 
ground  that  it 
ndther  alleged 


The  property  had  been  sold  in  1844  for  18802.,  and 
on  the  8th  of  Mm^  1845  a  settlement  of  accounts  had 
been  had,  upon  which  occasion,  the  solicitor  retained 
94/.,  the  amount  of  his  bill  of  costs. 


any  circum- 
stances of 
pressure  nor 
any  specific 
items  of  over- 
charge. 


The  petition  did  not  allege  any  circumstances  of 
pressure,  nor  state  any  specific  item  of  overcharge,  but 
merely  stated  that  the  petitioner  was  **  advised,  that 
certain  of  the  charges  in  the  said  bill  of  costs  were 
improper.* 

The 
(a)  Sects.  38.  and  41. 
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The  petition  for  taxation  was  presented  on  the  27th        1846. 
of  October  1845.  ^"^T^'"*^ 

DiTNT 
V. 

Mr.  fVinstanky,  in  support  of  the  petition.  Dunt. 

Mr.  Kindersletfy  contra. 

The  Master  of  the  Rolls. 

This  is  a  petition  for  the  taxation  of  a  bill  of  costs 
after  payment.  It  contains  no  ^*  special  circumstance  " 
under  which  the  order  can  be  made.  It  is  stated  that 
payment  was  retained  out  of  a  sum  of  money  received 
by  the  solicitor,  but  it  is  not  alleged,  that  the  bill  was 
then,  for  the  first  time,  delivered,  or  that  there  was  no 
opportunity  of  examining  it,  or  any  fact  of  any  sort 
from  which  oppression  is  either  shewn  or  to  be  inferred. 

Besides  this,  such  a  petition  ought  to  be  supported 
by  the  allegation  and  proof  of  specific  errors ;  but  nothing 
of  the  sort  appears.  From  something  that  occurs  in  the 
correspondence,  I  thought,  that,  perhaps,  an  opportunity 
to  amend  should  be  given;  but  when  I  fook  at  the 
affidavit,  I  do  not  find  any  sum  complained  of  as  erro- 
neous. I  have  no  hesitation,  therefore,  in  dismissing 
this  petition  with  costs;  but,  collecting  from  the  cor- 
respondence that  there  may  be  some  just  ground  of 
complaint,  I  will  not  preclude  another  application ;  and, 
therefore,  I  dismiss  this  petition,  without  prejudice  to 
any  future  application  which  the  petitioner  may  be  ad- 
vised to  make. 


L  2 
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LANE  n  HARDWICKE. 


TN  1829|  St.  Andrew  Si.  Johtij  the  youngeri  granted  an 

cessity  of  annuity  to  the  Plainti£&,  secured  on  one-fifth  of  an 

iofanto  and       estote,  to  which  he  was  absolutely  entitled,  in  remainder 

the  Attorney-  . 

General  expectant  on  the  life  estate  of  his  father. 

raising  the 

points  of  their 

defence  spe-         It  afterwards  turned  out,  that  previously,  and  on  the  6th 

^^^instS  of  4pn7  1827,  he  had  mortgaged  the  same  property  to 

of  putting  in     Swaitnan  and  Everard  to  secure  2000/.  (his  father  being 

ed  the  com- '   ^  party  to  the  deed).     It  further  appeared,  that  a  few 

mon  answer.     Jays  after,  namely,  on  the  I4th  of  Jpril  1827,  he  con- 
In  a  case,  m  "^  .  r 
which  the        veyed  the  estate  to  trustees,  upon  trusts,  which,  so  mr  as 

h^t^w["*  it  is  material  to  state  them,  gave  him  a  life  estate,  with 

not  been  pro-  remainder  to  his  children.     This  deed  was  expressed  to 

and^r^ed  a  ^  niade  for  a  nominal  consideration,  and  the  settlor 

decree  w&s  at  the  time  was  neither  married,  nor  did  any  marriage 

Plaintiff,  with-  appear  to  have  been  then  in  contemplation. 

out  prejudice  ^ 

to  any  bill  to 

be  filed  by  the       The*  object  of  this  bill  was  to  make  the  Plaintiffs' 

six^months^to  •^"^'^^^^  available,  and  it  insisted,  that  the  settlement 

establish  his     of  the  14th  of  April  1827,  being  made  for  no  valuable 

^^  '*  consideration,  was  fraudulent  and  void  as  against  the 

Plainti£&,  and  prayed  a  declaration  to  that  effect. 

St  Andrew  St.  John  died  in  ]843|  leaving  an  infant 
son,  St.  Andrew  Beauchamp  St.  John^  who  was  made  a 
party  to  the  suit,  (a)  He  had  appeared  and  had  put  in 
the  common  infant's  answer,  submitting  his  rights  to  the 
protection  of  the  Court. 

The 
(a)  See  5  Beawm^  922. 
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The  Defendant  Hardwicke^  by  his  answer,   stated,        1846. 
that  the  settlement  had  been  made  in  consideration  of 
the  grantor's  father  paying  off  his  debts. 

The  cause  now  came  on  for  hearing,  no  evidence 
having  been  entered  into  by  the  Defendants. 

Mr.  Kinderdey  and  Mr.  Hetherington  for  the  Plain- 
tiffs. The  settlement  of  1827  purports  to  be,  and  was, 
voluntary.  It  is,  therefore,  void  as  against  the  Plaintiffs, 
under  the  statute  of  the  27  Eliz.  c*  4. 

Mr.  Titmer  and  Mr.  Kennitm  proceeded  to  argue, 
that  it  appeared  from  Dr.  Hardwict^s  answer,  that  the 
settlement  was  not  voluntary ;  that  on  the  face  of  the 
deeds  of  the  6th  and  14th  of  jipril  1827  themselves, 
it  appeared,  that  they  formed  one  transaction,  and  that 
the  father  had  joined  in  the  security  to  Swatman  and 
JBoerard,  on  the  faith  of  his  son's  executing  the  deed  of 
settlement.  That  the  settlement  had,  therefore,  been 
executed  for  valuable  consideration,  and  was  valid  and 
effectual  as  against  the  Plaintiffs'  annuity. 

Mr.  Tinney^  Mr.  Wdlford^  and  Mr.  Raitpell  for  other 
parties. 

Tke  Master  qftke  Rolls. 

In  the  case  of  infants,  it  has  been  erroneously  thought, 
that  it  is  merely  necessary  to  put  in  what  is  called  a 
common  infant's  answer,  submitting  his  rights  to  the 
protection  of  the  Court ;  but  that  is  not  so  (a),  for,  in 
reality,  the  preparation  of  an  infant's  answer  may  in 
some  cases  require  great  consideration.     He  may  have  a 

defence, 
(a)  Holden  v.  Seam,  I  Beavan^  445. 
L  S 
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defence,  yet  at  the  hearing  it  may  be  found  impossible 
to  make  it  efiectual,  in  consequence  of  its  not  haTing 
been  properly  raised  and  the  proper  facts  put  in  issue 
by  his  answer.  The  same  thing  sometimes  occurs  when 
the  Attorney-General  puts  in  what  is  called  the  common 
answer ;  when  the  cause  comes  on  for  hearing,  it  turns 
out  that  nothing  can  be  donef  because  the  case  has  not 
been  raised  by  hb  answer. 


All  I  can  do,  in  this  casCi  is,  to  make  a  decree  for 
the  Plaintiffs,  without  prejudice  to  any  bill  which  may 
be  filed  by  the  infant  Defendant,  within  six  months,  for 
the  purpose  of  establishing  that  the  deed  of  the  14th  of 
April  1827  was  not  voluntary. 


Jan.  30,  31. 


A  testator 
gave  legacies, 
and  charged 
his  executors, 
to  whom  he 
devised  real 
and  personal 
estate,  with 
the  payment 
thereof.  Held, 
that  the  le- 
gacies were 
charged  on 
the  real  estate. 


CROSS  V.  KENNINGTON. 

fTlHE  testator  by  his  will  expressed  himself  thus :  — 
•*-  "  I  direct  my  just  debts,  funeral  and  testamentary  ex- 
penses, and  the  expenses  of  proving  and  registering  this 
my  will,  be  first  duly  paid.**  He  then  gave  his  widow 
an  annuity  for  life,  and  charged  the  real  and  personal 
estate  thereby  given  to  his  executors  for  their  own  use 
with  the  payment  thereof.  He  then  devised  a  real 
estate  to  his  executors,  and  gave  divers  pecuniary  lega- 
cies, which  he  directed  should  be  paid  by  his  executors 
in  six  months  from  his  decease,  ^^  if  the  money  could  be 
got  in."  The  testator  afterwards  proceeded  to  give  a 
number  of  pecuniary  legacies  to  Moses  Laoettj  and  to 
the  Plaintiff  and  others,  which  he  directed  should  not 
be  payable  until  after  the  decease  of  his  wife,  when  he 
"  charged  his  exeaUors  with  the  payment  thereof?*      He 

subsequently 
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subsequently  gave  the  residue  of  his  real  and  personal        1846. 
estate  to  Kennington  and  Pilfboi  for  their  absolute  use, 
and  he  appointed  them  his  executors. 

This  bill  was  filed  by  the  PlaintifF,  as  a  legatee,  on 
behalf  of  himself  and  all  other  the  legatees,  against  the 
executors,  and  also  Mr.  Brooks  (to  whom  Kennington 
had  made  »a  deposit  of  the  title  deeds  of  the  testator's 
freeholds),  praying  a  declaration,  that  the  legacies  were 
charged  on  the  residuary  real  and  personal  estate,  that 
the  deposit  might  be  declared  invalid  against  the  legatees, 
that  the  accounts  might  be  taken,  and  the  legacies  se- 
cured. 

Kennif^ion  the  executor  had  misapplied  the  testator's 
personal  estate,  and  761/.  due  from  h]m  on  account 
thereof  was  irrecoverable. 

The  question  now  raised  was,  whether,  upon  a  de- 
ficiency of  the  personal  estate,  the  realty  devised  was 
liable  to  the  demands  of  the  legatees. 

Mr.  Kinderdey  and  Mr.  Sogers  for  the  Plaintiff. 

The  legacies  are  a  charge  on  the  real  estate.  The 
testator,  having  <*  charged  his  executors  with  the  pay- 
ment thereof,"  and  devised  and  bequeathed  real  and 
personal  estate  to  them,  thereby  imposed  an  obligation 
on  them  to  pay  the  legacies  out  of  all  the  property 
which  they  took,  both  real  and  personal. 

Aubr^  V.  Middleton  (a),  HenveUv.  WhUaker  (6),  Bench 
V*  Biles  (c)f  Mirehouse  v.  Scaife.  {d) 

The 

(a)  %  JBq.  Co.  Jbr.  497.  (c)  4  Madd.  187.^ 

(A)  3  Rut$.  343.  (rf)  2  Mffl.  *  Cr,  p.  707. 

L  4 
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1846.  The  executors  having  accepted  the  gift  subject  to  the 

Q^^'^     condition,  they  cannot  afterwards  renounce  it,  Attorney^ 

V.  General   v.  Ckrisfs  Hospital  {a),  though   the  legacies 

Kenmington.  gijouid  f^^  exceed  the  property  bequeathed  to  them : 

Messenger  v.  Andrews.  (6) 

Again,  Kennington  having  misapplied  the  personal 
estate,  the  whole  of  his  interest  under  the  will  is  liable 
to  make  it  good :  Priddy  v.  Rose  (c\  JVoodyatt  v. 
Gredey.  {d) 

Mr.  Teed  and  Mr.  Nichols  for  Pil/bot. 

The  testator  has  not  charged  his  real  estate  with  the 
payment  of  his  legacies.  The  case  of  Parker  v.  Feam- 
ley  {e)  is  in  point ;  there  the  testatrix  directed  her  lega- 
cies to  be  paid  by  her  executor,  to  whom  she  afterwards 
gave  all  her  real  estates,  and  the  residue  of  her  personal 
estate,  after  payment  of  her  debts  and  funeral  expenses. 
It  was  held,  that  the  legacies  were  not  charged  on  the 
real  estates.  Sir  Jokn  Leach  saying,  that  he  could  not 
infer  that  the  legacies  were  charged  on  the  real  estate, 
because  the  testatrix  had  directed  her  legacies  to  be 
paid  by  her  executor ;  for,  by  law,  pecuniary  legacies 
were  to  be  paid  by  him. 

Mr.  Dimer  and  Mr.  Elmsleyy  for  the  Defendant  Sroo^, 
also  contended,  that  the  legacies  were  not  charged  on 
the  real  estate.  They  argued,  that  as  the  testator,  in  the 
commencement  of  his  will,  when  charging  his  debts  on 
his  real  estate  by  directing  them  to  be  "  first  duly  paid," 
had  omitted  the  word  "  legacies,''  the  inference  was,  that 
he  had  a  different  intention  as  to  his  legacies  from  that 

as 

(a)  1  Ruts,  4*  Myl.  626.  (d)  8  Simoru,  18a 

(b)  4  Ruu.  478.  (e)  2  Sim.  ^  Si.  592. 

(c)  3  Mer.  86. 
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as  to  his  debts ;  and,  further,  that,  as  the  testator  had  ex-        1846. 

pressly  charged  his  real  estate  with  the  annuity  given  to  ^'^^^'^^^ 

the  wife,  a  similar  intention  could  not  be  inferred  as  to  _      v. 
the  legacies. 

Mr.  KindersUy^  in  reply; 

The  Master  of  the  Rolls  reserved  judgment 


Kbnnington. 


The  Master  of  the  Rolls,   after  referring  to  the       Jan.  31. 
authorities,  held  that  the  legacies  were  charged  on  the 
real  estate. 


HARGRAVE  v.  HARGRAVE.  ji^  31 

ri^HE  case  is  reported  anti.  (a)  An  issue  was  directed  Anapplicadon 

■*■    to  be  tried  at  the  sittings  after  Michaelmas  term,  ^J!?^!!*®'™^ 

o  '   ot  an  i88ue, 

1844.     It  was  made  a  remanety  and  the  Plaintiff  after-  for  the  pur- 
wards,  without  leave,  withdrew  the  record.     An  appli-  Wftuther 
cation  was  made  to  take  the  bill  pro  confesso^  which  evidence, 
was  refused,  on  the  terms  of  the  Defendant  being  at  costs,  under 
liberty  to  examine. a  witness  [Rogers)  vivd  ooc^  before  thedrcum- 
the  Master,  and  the  time  was  enlarged. 

The  solicitor  of  the  Plaintiff  having  been  seized  with 
apoplexy,  the  time  for  trying  the  issue  was  again  en- 
larged by  the  Court.  The  Plaintiff  being  ready  for 
trial,  the  Defendant,  on  an  application  to  the  Court  of 

Common 
(a)  8  Beavan^  289. 
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Hargrayb 

V. 

Hargratk. 
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Common  Pleas,  obtained  a  commission  for  the  examin- 
ation of  witnesses,  and  witnesses  were  accordingly  ex- 
amined at  Boulogne^  and  their  evidence  had  been  pub- 
lished. It  was  now  asked,  by  the  Plaintiff,  that  the  trial 
might  be  again  postponed,  to  enable  him  to  obtain  evi- 
dence to  disprove  that  taken  on  behalf  of  the  Defendant 
under  the  commission.  It  was  sworn  that  the  witnesses 
for  the  purpose  would  be  unable  to  attend  until  after 
Easter  term. 


Mr.  Turner^  in  support  of  the  application. 

Mr.  R.  Pem/i  for  the  Defendant,  was  not  heard  by 

7%^  Master  of  the  Rolls,  who  said,  I  cannot  grant 
this  application,  but  I  will  not  interfere  with  the  discre- 
tion of  the  common  law  Judge  on  the  subject. 

Here,  after  so  great  a  lapse  of  time  since  the  issue 
was  first  directed,  after  so  many  postponements,  and 
considering  that  the  avowed  object  is  to  contradict  the 
evidence  of  the  witnesses  which  has  been  published,  I 
do  not  think  it  right  to  grant  the  application. 

If  the  trial  should  not  be  satisfactory,  it  will  still  be 
open  to  the  parties  to  make  an  application  for  a  new 
trial.     I  must  refuse  the  application  with  costs. 


j 
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BIDDULPH  V.  Lord  CAMOYS.  Feb.  lo, 

rriHE  time  limited  by  the  General  Orders  for  61ing  An  order  for 
■*"    exceptions  having  expired,  an  order  was  made,  ^^ptions^i 

by  consent,  for  referring  them  nunc  pro  tunc.    The  re-  the  fcrm  of 

1     ,.      ,    ,        .  ,  J         .  nutw  pro  tune 

gistrar  declmed  drawmg  up  the  order,  m  consequence  ^m  ^^  ^^ 

of  the  17th  General  Order  (a),  by  which  it  is  directed,  ^e  made,  even 

by  consent, 
*^  That  no  order  is  to  be  made,  for  leave  to  file  excep-  but  a  special 

tions,  nunc  pro  tunc/'  ^^^^  ^^^  ^ 

filing  them, 

Mr.  J.  A.  Cooke  now  applied  to  have  the  order  drawn  ^'JS'JS" 

up :  it  being  consented  to,  limited  has 

expired. 

The  Master  of  the  Rolls  said,  that  the  order  could 
not  be  drawn  up  in  the  form  forbidden  by  the  General 
Orders  of  the  Court;  but  an  order  might  now  be  made, 
for  referring  the  exceptions,  notwithstanding  the  time 
limited  had  expired. 

(a)  17th  Order  o£  May  1845,  Ord,  Can.  292. 
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1846. 


184^ 
Dec,  20. 

1846. 
Jan.  12,  23. 
Feb.  26,  27. 

Under  the 
orders  of  Jlfoy, 
1845,  in  a 
case  where 
there  are 
sereral  De- 
fendants, any 
one  of  them 
may  move  to  ' 
dismiss  for 
want  of  prose- 
cution at  the 
expiration  of 
four  weeks 
after  his 
answer  is  suf- 
ficient, if  the 
Plaintiff  has 
since  taken  no 
step,  and  that, 
although  his 
co-defendants 
may  not  hare 
put  in  their 
answer  ;  but 
an  order  to 
amend,  ob- 
tained and 
served  after 
the  notice  of 
motion  and 
before  its 
hearing,  is, 
under  ordi- 
nary circum- 
stances, an 
answer  to  the 
motion  to  dis- 
miss, but  the 
Plamtiff 
having,  by 
such  means, 
intercepted 
the  Defend- 
ant's right, 
must  pay  the 
costs  of  the 
motion. 


LESTER  V.  ARCHDALK 

^T^HIS  was  a  motion  to  dismiss  for  want  of  prosecu«* 
tion  under  the  following  circumstances : — The  bill 
was  instituted  against  several  Defendants.  The  De- 
fendant Archdale  filed  his  answer,  which  became  suffi- 
cient on  the  13th  of  November  1845.  The  four  weeks 
from  that  time  expired  on  the  12th  of  December^  and  on 
the  17th  of  December^  Archdale  gave  notice,  for  the  SOth, 
to  dismiss  the  bill  for  want  of  prosecution.  The  other 
Defendants  had  not  answered :  and  in  the  meantime,  and 
on  the  19th  of  December  (between  the  notice  and  the 
motion  day),  the  Plaintiff  obtained,  as  of  course,  and 
served  an  order  to  amend  his  bill.  This  was  the  first 
order  of  that  description  he  had  obtained.  He  also, 
but  after  the  Defendant  had  delivered  his  brief,  ten- 
dered 20s.  for  the  costs  of  the  motion. 

Mr.  Bromehead^  in  support  of  the  motion,  argued  as 
follows:  —  By  the  114th  Order  (^),  where  the  Plaintiff 
does  not  obtain  and  serve  an  order  for  leave  to  amend 
the  bill,  *^  within  four  weeks  after  the  answer,  or  the 
last  of  the  answers'*  is  sufficient,  a  Defendant  may 
move  to  dismiss.  These  words  <*  answer  or  the  last  of 
the  answers ''  have  been  held  to  mean,  <^  the  last  answer 
of  any  one  of  several  Defendants  :**  Dalian  v.  Hayter.  (b) 
No  such  step  having  been  taken  by  the  Plaintiff  within 
four  weeks  from  the  expiration  of  the  time  when  the 
Defendant  Arehdale^s  answer  became  sufficient,  he  is 
entitled  to  move  to  dismiss.  Even  if  the  order  to 
amend   be   an  answer  to  this  motion  to  dismiss,  still 

the  . 
(a)  Ordmeg  Can.  330.  (b)  7  Beavan^  586. 
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the  Plaintiff,  having  intercepted  the  Defendant's  right,        1846. 
after  be  had  given  his  notice  of  motion,  must  pay  the 
costs :   Waller  v.  Pedlingtan  (a),  and  the  tender  of  20s. 
was  insu£Scient 

Mr.  Lht/d,  for  the  Plaintiff.  By  the  16th  Order, 
Art.  S3.  (6),  and  66th  (c)  of  8th  of  May  1845,  a  Plain- 
tiff is  entitled  to  have  one  order  of  course  to  amend, 
within  four  weeks  <*  after  the  answer,  or  the  last  of  se- 
veral answers  is  to  be  deemed  sufficient/'  It  could  not 
have  been  intended  that  a  Defendant  should  be  entitled 
to  dismiss  the  bill  before  the  expiration  of  the  time  al- 
lowed to  the  Plaintiff  to  amend  his  bill.  The  114th 
Order,  consistently  enough,  provides,  that  a  Defendant 
shall  not  be  at  liberty  to  move  to  dismiss,  until  **  four 
weeks  after  the  answer,  or  the  last  of  the  answers  is 
found  or  deemed  sufficient"  The  four  weeks  men- 
tioned in  the  66th  and  114th  Orders  are  identical,  and 
here  the  Defendant,  who  has  moved  before  the  answers 
of  the  other  Defendants  are  found,  or  are  to  be  deemed 
sufficient,  is  premature  in  his  application. 

iTAe  Master  of  the  Rolls.  It  has  been  decided  in 
the  case  referred  to,  that  this  is  not  the  proper  construc- 
tion of  the  114th  Order.] 

That  may  be  so;  but  DaUon  y.  Hayter  does  not 
decide  the  question  now  before  the  Court,  which  is, 
whether  the  order  to  amend  is  regular;  for  if  it  is,  the 
bill  cannot  be  dismissed  for  want  of  prosecution. 

Mr.  Bromehead^  in  reply. 

The  Master  of  the  Rolls  reserved  his  Judgment 

The 

(a)  4  Beaoan,  124.  (c)  Ordme»  Can.  308. 

(b)  Ordinet  Cam.  287. 
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1846.  T^e  Master  of  the  Bx^LLS.  JP«6. 27. 

J^^  In  this  case  the  Defendant's  answer  was  filed  on  the 

Archoalb.  15th  of  June  1845.  On  the  18th  of  NaoenUfer  it  was 
deemed  sufficient.  Four  weeks  from  that  time  expired 
on  the  12th  of  December ^  and  the  Defendant,  on  the 
17th  of  DecenAeTf  served  the  Phuntiff  with  a  notice  of 
motion^  to  be  made  on  the  2(Hh,  to  dismiss  the  bill  for 
want  of  prosecution. 

This  notice  was  regularly  given,  under  the  1st  Article 
of  the  1 1 4th  Order,  and  the  construction  which  has  been 
put  upon  it. 

But  on  the  19th  of  December,  the  day  before  the 
motion  was  to  be  made,  the  Plaintiff  obtained  an  order 
as  of  course  to  amend  his  bill,  and  the  question  is, 
whether  that  order  was  regularly  obtained.  If  it  was, 
it  is  an  answer  to  the  motion,  upon  which  no  order  can 
be  made,  though,  under  the  circumstances,  the  Plaintiff 
must  pay  the  costs  of  it. 

Now  the  66th  Order  relates  to  the  same  matter  as 
the  SSrd  Article  of  the  16th  Order,  and  in  these  Orders, 
the  expression  **  the  last  of  several  answers  "  means  the 
last  answer  of  one  of  several  Defendants ;  and  as,  in 
this  case,  no  former  order  of  course  to  amend  had  been 
obtained,  and  four  weeks  had  not  elapsed  afler  the  last 
answer  of  the  other  Defendants  had  been  deemed  to  be 
sufficient,  I  am  of  opinion  that  the  order  to  amend  was 
regularly  obtained ;  and  that  no  order  can  be  made  on 
the  Defendant's  motion,  but  that  the  Plaintiff  must  pay 
the  costs  of  it  (a) 

If 

(a)  See  Forman  v.  Gray,  post. 
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If  pending  this  application,  the  time  within  which  the 
Plaintiff  was  bound  to  effect  his  amendments  has  ex- 
piredi  it  must  be  provided  for. 
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1846. 


Lbstsr 

V. 
AaCHDALB. 


The  ATTORNEY-GENERAL  v.  BINGHAM. 


Feb.  11. 


1^'R.  AUSTEN  moved  for  the  production  of  docu« 
■*"*■*•  ments. 


Mr.  Chandless.  The  documents  will  be  wanted  by 
the  Defendant  for  the  purpose  of  his  defence.  They 
ought  only  to  be  deposited  for  a  limited  time  to  be 
stated  in  the  order,  and  then  returned  to  the  De- 
fendant. 


It  is  not  the 
practice  to 
order  the  pro- 
ducdoQ  ot 
documents  ad- 
mitted in  the 
answer,  for  a 
limited  period. 


The  Master  of  ike  Rolls  thought,  that,  according  to 
the  practice,  this  could  not  be  done,  and  that  the  usual 
order  must  be  made. 
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1846. 


Jan,  12. 
Feb.  20.  23. 


Od  a  motion 
to  dUxniss  for 
want  of  pro- 
secution, the 
Plaintiff  un- 
dertook to 
file  a  replica- 
tion.   The 
case  stood 
oyer  to  enable 
him  to  perform 
his  unaer- 
taking,  and 
hayine  so 
done  ne  was 
ordered  to 
pay  the  costs 
of  the  motion. 


T 


YOUNG  V.  QUINCEY. 

IHE  answer  was  filed  on  the  5th   of  Aprils  since 
which  no  step  had  been  taken. 


Mr.  Glasse  moved  to  dismiss  for  want  of  prosecution. 
He  stated,  that  Mr.  IMyd  appeared  for  the  Plaintiff, 
and  undertook  to  file  a  replication,  and  to  submit  to 
the  usual  order :  that  the  only  question  was,  as  to  the 
costs  of  the  application. 

The  Master  of  the  Rolls. 

If  he  had  filed  a  replication  after  the  notice  of  mo- 
tion, he  would  have  to  pay  the  costs  of  the  application. 
He  has  not  done  so,  and  now  only  undertakes  to  do  so. 
I  think  he  ought  to  pay  the  costs. 

There  cannot  yet  be  said  to  be  any  setded  practice 
in  a  case  like  this ;  but  the  better  way  will  be  to  allow 
this  motion  to  stand  over  till  the  next  day  of  motions, 
to  give  the  Plaintiff  an  opportunity  to  file  a  replication. 
This  will  save  the  necessity  of  another  application  in 
case  of  his  default. 


Feb.  23.  The  Plaintiff  filed  a  replication,  and  was  ordered  to 

pay  the  costs. 


See  Carry  t.  Curletm^  8  Beac,  006. 


T 
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1846. 


WRIGHT  V.  KING-  •^««-23. 

Feb.  11. 

IHE  Defendant's  answers  had  been  filed  more  than  Atpedalorder 
1  ^1.  to  amend, 

twelve  months.  without  pre- 

judice to  an 

Mr.  Kindersley  and  Mr.  Calvert  moved  for  liberty  to  must  be  made 
amend  without  prejudice  to  the  injunction,  (a)  '^^^®  ff"^ 

Master. 
The  Master  of  the  Rolls.     Why  do  you  not  apply  ^ome  toe*""^ 
to  the  Master  ?  since  left 

home,  and 

Mr.  Kindersky^     Because  we   ask  that  the  order  heard  of,  and 

may  be  made  without  prejudice  to  the  injunction.  (6)        *'  ^^  ^^^ 

whether  he 

The  Master  of  the  Rolls  ordered  the  application  to  Jg^^'^g^' 

stand  over,  as  the  affidavit  in  support  of  it  was  informal,  solicitor 

ceased  to  act 
^^^^^^^^^^^^^  for  him,  but 

"""■"""■"■""■""^■^  no  order  had 

been  made  for 


F^.  11.        Mr.  Kinderdey  and  Mr.  Calvert  renewed  their  appli-  ^^?"P°8^- 
cation ;  and  a  doubt  having  been  suggested,  whether  that  notices 
this  application  ought  to  be  made  to  the  Court  or  to  *®^^  V^ 
the  Master,  in  the  first  instance,  they  referred  to  Chrisfs  citor  were 
Hospital  V.    Grainger  (c),    and   Strickland  v.   Strict-  '^^^• 
land.{d) 

The  Master  of  the  Rolls. 

In  every  case  in  which  a  Plaintiff  is  desirous  of  ob- 
taining an  order  for  leave  to  amend,  with  an  adjunct 

over 

(a)  See  the  60th  and  66th  (c)  1  PhUUpi,  634. 
.Orders  of  8th  May^  1845.   Ord.         (d)  4  Beavan,  146. 

Can.  306.  308. 

(b)  See  Beet  v.  Edwarde$,  1 
Keen,  465. 
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over  which  the  Master  has  no  jarisdictton,  the  appli- 
cation must  be  made  to  the  Court  There  can  be  no 
doubt  about  it 

I  do  not  think  there  was  much  doubt  respecting  the 
case  of  Chrises  Hospital  ▼•  Grainger.  I  bad  a  commu- 
nication with  the  Lord  Chiincellor  on  it,  and  I  then 
pointed  out  to  him  several  cases,  in  which  this  Court 
had  deviated  from  the  strict  letter  of  the  act  of  parlia- 
ment, in  order  to  carry  into  eflect  its  real  intention. 
It  was  at  one  time  argued,  that  if,  at  the  hearing 
of  a  motion  or  of  a  cause,  an  amendment  was  found 
to  be  necessary,  and  every  body  so  agreed,  the  Court 
was  to  suspend  its  proceedings,  until  the  parties  had 
made  an  application  to  the  Master  for  leave  to  amend. 
This  was  perfectly  unreasonable.  The  difficulty  was  in 
getting  over  the  strict  words  of  the  act,  but  that  was 
done  by  ascertaining  and  adhering  to  the  real  object 
and  intention  of  the  legislature.  I  must  make  the  order. 


A  Defendant  Jones  did  not  appear,  but 

Mr.  Daniel  said,  that  he  had  been  instructed  by  Mr. 
Cornwall,  the  solicitor,  who  had  acted  for  the  Defendant 
Jones,  to  state  to  the  Court,  that  Jones  had  some  time 
since  left  his  home,  and  had  never  since  been  heord 
of  by  his  family  or  connexions,  and  that  it  was  not 
known  whether  he  was  living  or  dead :  that  Cornwall 
had  ceased  to  act  for  him,  though  no  order  had  been 
obtained  for  changing  the  solicitor  (a);  but  that  all 
notices  were,  nevertheless,  served  on  him. 

The 

(a)  18th  Order  of  Octoher,  1842.     Ord.  Can.  214. 
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The  Master  of  the  Rolls.  1846. 

It  cannot  be  helped.  The  Defendant  has  left  this 
gendeman  to  act  for  him,  and  I  cannot  relieve  him  from 
the  obligation  he  has  contracted. 

The  Plaintiff  is  in  a  situation  of  some  degree  of  risk, 
in  proceeding  without  knowing  whether  the  party  is 
dead  or  alive  (a). 

(a)  See  DtnmUon  t.  LesSe,  ante,  104. 


HICKS  V.  Lord  ALVANLEY.  p^^  jq. 

^HE  bill  was  filed  on  the  8th  of  July  1845.     The  Proceedings 
Defendant  was  ordered  to  give  security  for  costs,  fo/want°of 
which  be  effected  on  the  6th  of  September.     A  treaty  answer  stayed^ 
for  a  settlement  was  entered  into^  which  proved  in-  theDefend- 
effectual,  and  the  Defendant  having  neglected  to  put  in  «**''*  inabilihr, 
bis  answer,  a  sequestration  issued  against  him  on  the  illness,  to  put 
lath  of  February.  '°  ^^  «^^«»'- 

Mr.  Boupell  and  Mr.  E.  MofttagUj  for  the  De« 
fendant,  now  applied  to  stay.tbe  proceedings  and  for  six 
weeks'  time  to  answer,  upon  evidence  of  medical  men 
and  others,  that  the  Defendant  was  wholly  unable, 
through  illness,  to  prepare  and  put  in  his  answer. 


Mr.  Turner  and  Mr.  James  Anderson^  contra,  opposed 
the  application,  and  stated  that  while  the  Defendant 
was  neglecting  to  put  in  his  answer,  he  was  indirectly 
proceeding  against  the  Plaintiff  at  law. 

M  2  T^e 
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1846.  TTie  Master  of  the  Rolls. 

There  can  be  no  doubt,  that  jou  cannot  use  the  pro- 
cess of  the  Court  in  such  a  way  as  to  endanger  a  man's 
Alvanlet.    life  (a),  nor  can  you  use  it  for  the  purpose  of  com- 
pelling a  Defendant  to  put  in  an  answer,  when,  from 
illness,  he  is  in  a  state  of  mental  and  bodily  incapacity. 


Let  the  proceedings  for  contempt  be  stayed  for  4i 
month,  the  Defendant  entering  into  a  proper  undertak- 
ing as  to  the  proceedings  at  law,  and  paying  the  costs 
of  this  application. 

(a)  ChaUe  v.  Pidcering,  1  Keen^  749. 


Jan.  26. 
March  2. 


DONOVAN  V.  NEEDHAM. 


Interest  on  TAMES  DONOVAN,  by  his  will,  dated  the  25th 

legacies  is         f/   of  March    1826,  after  directing  his  debts  to  be 

given  for  delay  ,  .       .^         ,.*.    . 

of  payment,      paid,  and  giving  to  his  wife  a  life  interest  m  certain 

quently 'until  ^States  and  property,  gave  and  bequeathed  to  her  the 
the  day  of  p  sum  of  2000/.,  to  be  paid  to  her  in  twelve  months  after 
arm^^'"  no  ^^^  decease,  with  interest  thereon  at  the  rate  of  5  per 
cent.,  such  interest  to  commence  from  the  day  of  his 
death.  He  afterwards  gave  his  mansion-house  at  Buch' 
ham  Hillj  and  other  real  estates,  to  trustees,  to  the  use 
of  his  son  George  and  the  heirs  of  his  body,  with  re- 
mainder, successively,  to  the  use  of  his  other  sons, 
and  the  heirs  male  of  their  bodies,  with  other  remain- 
ders over.  He  left  and  bequeathed  to  his  son  George 
the  sum  of  20,000/.  in  S  per  cent,  consolidated  annui- 
ties, to  be  paid  to  him  on  his  attaining  the  age  of 
twenty-one  years  as  thereinafter  was  particularly  men- 
tioned.     And  after  giving  to  his  son  George  certain 

effects 


interest  is,  in 
general,  de- 
mandable. 
When  a 
legacy  is  given 
by  a  parent 
to  his  child, 
interest  is  d- 
lowed  there- 
on, by  way  of 
maintenance, 
though  the 
day  of  pay- 
ment has  not 
arrived.    But 
the  rule  does 
not  apply, 
where  the  tes- 


tator has,  by 

his  will,  made  a  provision  for  the  child's  maintenance. 
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effects  at  Buckham  HiU^  he  gave  to  his  trustees  all 
other  real,  freehold  or  leasehold  estates  or  properties,  of 
what  nature  or  kind  soever,  or  wheresoever  situate,  to 
hold  to  thera,  according  to  the  nature  of  the  estates, 
and  all  stocks,  funds,  mortgages,  judgments,  and  secu- 
rities, bonds,  bills,  notes,  and  sums  due  to  him  by  book 
account,  and  all  personal  property  of  which  he  should 
die  seised  and  possessed,  and,  after  payment  of  the 
said  two  respective  legajcies  of  2000/.  to  his  wife,  and 
20,000/.  consols  to  his  son  George  as  •  aforesaid,  he 
willed  and  directed,  that  hi^  trustees  should  stand 
seised  and  possessed  of  the  residuum  of  his  said  pro- 
perties, for  the  use  of  his  younger  children,  as  therein 
mentioned. 


1846. 


Donovan 
Nbedhav. 


After  directing  the  times  of  paying  his  younger 
children,  and  making  gifts  over  in  the  event  of  their 
failure,  he  proceeded  as  follows :  —  ^^  In  case  my  said 
son  George  Donovan  shall  die  before  he  attains  the  age 
of  twenty-one  years,  I  leave  and  bequeath  the  said 
sum  of  20,000/.  to  my  eldest  son,  that  I  may  leave  at 
the  time  of  my  death,  taking  under  this  my  will  an 
estate  tail  in  Buckham  Hill;  and  I  will  and  direct  sucli 
other  of  my  son  or  sons,  taking  Buckham  Hill  as  afore- 
said, shall  not  take  or  be  entitled  to  take  any  part  of 
the  said  residuum  of  my  said  estates  and  properties, 
except  such  son  shall  be  an  only  child,  and  thereby 
become  entitled  to  the  whole  of  the  said  residuum  of 
my  said  properties.** 


After  providing  for  the  event  of  his  son's  dying  with- 
out issue  male,  he  proceeded  as  follows : — "It  is  my  will, 
and  I  hereby  direct,  that  my  said  trustees  &c.,  shall  and 
will,  during  the  minorities  of  my  said  children,  pay  and 
advance  such  sum  and  sums  of  money  as  they  may  think 
proper  and  necessary,  for  the  education^  maintenance, 
and  clothing  of  my  said  children,  and  for  placing  them 

Ms  in 
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1846.  in  such  professions  and  business  as  it  may  be  thought 
advisable^  and  as  my  said  trustees,  in  their  discretion, 
may  see  fitting  and  necessary,  with  the  advice  and  con- 
sent of  their  mother,  if  living,  and  if  not,  at  their 
own  discretion.''  By  a  codicil,  an  additional  legacy  of 
15,000/.  wak  given  to  the  son  George. 

The  testator  left  his  eldest  son  George  and  three 
other  children  surviving  him,  all  of  whom  were  then 
infants. 

The  cause  was  heard  upon  the  17th  ot  March  1836, 
'  when  it  was  held  by  the  Master  of  the  Rolls,  that 
George  was  entitled  to  a  transfer  of  his  l^acies  on 
his  attaining  twenty-^ne ;  but  was  not  entitled,  until 
that  time,  to  any  dividends  or  interest  thereon,  though 
he  was  to  be  maintained,  like  the  other  children,  out  of 
the  income  of  the  residuary  estate. 

The  cause  now  came  on  to  be  reheard. 

Mr.  Kindersley  and  Mr.  W.  H.  Clarke,  for  the  tes- 
tator's eldest  son  George^  contended,  that  he  was  entitled 
to  the  dividends  and  interest  on  his  legacies  from  the 
death  of  the  testator,  or  from  the  end  of  one  year 
afterwards. 

Mr.  Turner  and  Mr.  Randelly  for  the  younger 
children. 

Mr.  BoupeU  and  Mr.  Heathfield^  for  trustees. 

Crickett  v.  Dolby  (a),  Wi/nch  v.  Wynch  (i),  and  Hearle 
v,  Greenbank  (c),  were  cited. 

The 


(a)  3F«.  10.  (c)  3i</*.p.716. 

{h)  I  Cox,  433. 
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The  Mastek  of  the  Rolls.  \MG. 

Upon  the  hearing  of  the  cause,  I  was  of  opinion, 
that  George  Donovan  was  entitled  to  have  his  two 
legacies  transferred  and  paid  to  him  on  his  attaining 
the  age  of  twenty-one  years,  but  was  not  entitled  to 
any  dividends  or  interest  thereon  in  the  mean  time,  and 
that  he  was  entitled  to  be  maintained  with  the  other 
children,  out  of  the  income  of  the  estate,  before  the 
legacies  were  separated  from  it. 

Upon  the  declaration,  not  very  accurately  expressed, 
which  was  intended  to  carry  into  effect  this  opinion,  the 
cause  has  now  been  reheard,  and  it  has  been  argued, 
that,  subject  to  his  maintenance  and  education,  the  soiT 
George  ought  to  be  held  entitled  to  dividends  and  in- 
terest on  his  legacies,  from  the  testator's  death,  or 
from  the  end  of  one  year  afterwards. 

The  rules,  in  cases  of  this  kind,  are  distinctly  stated 
by  Lord  Hardwicke  in  Hearle  v.  Greenbank.  [a)  Where 
legacies  are  given  payable  at  a  certain  time,  they  carry 
no  interest ;  for  interest  is  for  delay  of  payment,  and, 
consequently,  till  the  day  of  payment  comes,  no  interest 
is  demandable.  This  is  the  general  rule.  But  where 
a  legacy,  payable  at  a  future  time,  **  is  given  by  a  father 
to  a  child,  the  Court  allows  interest,  giving  it  by  way  of 
maintenance,**  till  the  time  of  payment  arrives.  If, 
however,  maintenance  is  provided  from  the  general 
fund  of  the  estate,  the  reason  for  allowing  interest  on 
the  legacy  fails,  and  interest  is  not  allowed.  In  the 
case  under  Lord  Hardwick^s  consideration,  the  tes- 
tatrix gave  to  her  daughter  certain  annual  sums  till  she 
attained  the  age  of  twenty-one  years,  directing  the  said 
sums  to  be  applied  by  her  executors,  for  the  education 

and 
(a)  3  Aik.  716. 

M  ^ 
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1846.  and  maintenance  of  her  daughter,  according  to  their 
discretion,  and  then  she  gave  to  her  daughter  8000iL, 
to  be. paid  to  her  when  she  should  attain  the  age  of 
twenty-one  years,  with  a  gift  over,  if  she  died  under 
that  age  without  issue;  and  Lord  Hardwicke  decided, 
that  she  was  entitled  to  no  more  interest  in  the  mean- 
time. 

In  the  case  of  fVynch  v.  ffynch{a)y  Lord  Kenyoti 
stated  the  rule  thus :  —  *^  It  is  very  clear,  that  when  a 
father  gives  a  legacy  to  a  child,  whether  it  be  a  vested 
legacy  or  not,  it  will  carry  interest  from  the  death  of 
the  testator,  as  a  maintenance •  for  the  child;  but  this 
will  be  only  where  no  other  fund  is  provided  for  such 
maintenance;  for  it  is  equally  clear,  that  where  other 
funds  are  provided  for  the  maintenance,  then,  if  the 
legacy  be  payable  at  a  future  day,  it  shall  not  carry  in- 
terest till  the  day  of  payment  comes,  as  in  the  case  of 
a  legacy  to  a  perfect  stranger."  In  the  case  before 
Lord  Kenyon^  the  testator  gave  to  each  of  his  daughters 
10,000/.,  to  be  paid  them  respectively  at  their  attaining 
the  age  of  twenty-one  years,  or  day  or  days  of  marri- 
age, which  should  first  happen ;  and  then  directed  his 
trustees  to  apply  such  sums  of  money,  out  bf  hi&  per- 
sonal estate,  towards  the  maintenance  and  education  of 
his  daughters,  as  to  them  should  seem  fit,  not  exceed- 
ing the  interest  of  their  respective  portions,  after  the 
rate  of  4  per  cent.  Notwithstanding  this  distinct  re- 
ference to  the  interest  of  the  portions  for  providing  for 
the  maintenance,  Lord  Kenyan  declared,  that  the 
daughters  were  not  entitled  to  interest  on  their  legacies 
until  the  same  became  payable,  but  only  to  maintenance, 
not  exceeding  4  per  cent,  on  their  legacies. 

After 
(fl)  1  CoXy  433. 
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After  giving  my  best  attention  to  the  will  of  Mr.        1-S46. 
Donovan^  I  am  unable  to  distinguish  it,  in  principle,      j^^^^ 
from  the  case  of  fVyncA  v.  Wynch.      In  an  event  which  v. 

was  contemplated  by  the  testator,  the  legacies  given  to  ^^^^ham. 
George  might  have  gone,  with  the  rest  of  his  estate,  to 
the  same  child ;  and  whatever  might  have  been  directed 
by  this  Court,  for  convenience  and  safety  of  administra- 
tion^ if  the  estate  had  been  administered  here,  there  is 
nothing  to  shew  any  intention  of  the  testator,  that  the 
legacies  given  to  George  should  be  separated  from  the 
rest  of  the  estate,  till  the  time  for  transfer  and  payment 
arrived.  In  giving  the  benefits  which  he  intended  for 
his  younger  children,  the  testator  speaks  distinctly  of 
the  residuum  of  his  estate,  after  paying  the  legacies ; 
but  in  giving  directions  for  the  maintenance  and  educa* 
tion  of  his  children,  he  speaks  of  all  his  children,  and 
does  not  point  to  the  residuum  as  the  fund  out  of  which 
'the  maintenance  is  to  be  supplied ;  but  gives  a  general 
direction  to  the  executors  for  payments  which  they  are 
to  make,  and  there  b  no  special  designation  of  the 
funds  out  of  which  the  payments  were  to  be  made.  I 
do  not  think  that  there  is  any  thing  in  this  will  to  in- 
dicate, that  the  son  George  was  to  be  maintained  out  of 
the  income  of  the  legacies  given  to  him,  or  that  any 
difference  arises,  by  reason  of  the  authority  given  to 
place  the  children  in  business  or  professions.  If  sums 
of  money  had  been  paid  to  George  for  his  advance- 
ment, some  question  might  possibly  have  been  raised, 
as  to  deducting  the  amount  from  his  legacy ;  but  the 
question  of  interest  upon  the  legacies  depends  upon 
this,  whether  the  testator  has  provided  for  the  main- 
tenance and  education  out  of  his  general  estate ;  and  it 
still  appears  to  me  that  he  has,  and,  therefore,  that  the 
son  George  is  not  entitled  to  the  dividends  and  interest 
which  he  claims. 


At 
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1846. 


Donovan 

V. 

Nbedham. 


At  the  same  time,  it  appears  to  me  that  the  decree  is 
a  little  inaccurate  in  form.  It  would  hare  been  better 
to  declare,  simply,  that  George  was  entitled  during  his 
minority  to  be  maintained  and  educated  out  of  the 
general  income  of  the  testator's  estate ;  and  that  he  was 
not  entitled  to  dividends  and  interest  on  the  legacies  of 
stock  and  money  given  to  him,  until  the  same  respec- 
tively became  transferable  and  payable.  I  scarcely  think 
it  worth  while  to  make  any  variation,  as  the  effect  is 
the  same,  but  the  variation  may  be  made,  if  desired. 


Note.  —  See  the  note  to  Leslie  y.  Leslie,  U.  ^  Goo.  (t.  Sugden)^ 
p.  6. 


184^. 
J%8.15. 17. 
31. 

1846. 
January  15. 

The  fact  of  a 
petition  being 
unopposed,  is 
not,  of  itself, 
a  sufficient 
reason  for  the 
disallowance 
of  the  costs^  of 
two  counsel. 

Costs  of 
two  counsel, 
upon  a  peti- 
tion of  a  re- 
tiring trustee 
for  a  reference 

to  appoint  a  new  trustee,  and  of  a  petition  to  confirm  the  Master's  report,  allowed, 
under  the  circumstances. 

A  petition  to  review  a  taxation  was  successful,  but  the  petitioner,  not  having 
taken  proper  steps  to  satisfy  the  Taxing  Master  when  the  matter  was  in  his  office, 
was  ordered  to  pa^  the  costs. 

The  Court  havmg  determined  to  communicate  with  the  Taxing  Master  as  to  a 
proceeding  in  his  office,  declined  to  receive  an  affidavit  tendered  by  the  parties,  of 
what  had  there  taken  place. 


STURGE  V.  DIMSDALE. 

PnpHIS  was  a  petition  questioning  the  finding  of  the 
■*-    Taxing  Master. 

The  case,  on  further  directions,  is  reported  ante  (a), 
upon  which  occasion  the  points  necessary  for  winding 
up  the  suit  were  determined.  It  there  also  appears, 
that  the  funds  consisted  of  20,000/.  sterling,  46,000A 
consols,  11,000/.  reduced,  and  a  sum  of  cash. 

The 

(d)  4  Beavan,  462. 
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The  surviving  trustee,  being  desirous  of  retiring  from  '  1 845. 
the  trusts  under  the  powers  contained  in  the  testatrix's 
will,  presented  a  petition  for  that  purpose  on  the  25th 
of  May  1844,  and  on  the  24th  of  June^  the  petition 
came  on,  and  an  order  was  made,  without  opposition, 
for  the  appointment  of  a  new  trustee.  The  Master  ap- 
pointed a  new  trustee  accordinglyi  and  a  petition  being 
presented  for  the  confirmation  of  his  report,  it  was,  on 
the  dOth  of  Jufy  1844,  confirmed,  without  opposition, 
and  the  Master  was  directed  to  tax  the  costs  of  the  two 
petitions  as  between  solicitor  and  client. 

On  each  application  to  the  Court,  the  trustee  had 
instructed  two  counsel,  and  on  the  taxation  the  Taxing 
Master  had  allowed  the  costs  of  one  counsel  only.  A 
petition  was  presented  for  a  review  of  the  taxation  as  to 
that  matter. 

Mr.  Turner^  in  support  of  the  petition.  The  Master 
has  not  exercised  a  sound  discretion  in  saying  that, 
because  the  petitions  were  unopposed,  two  counsel 
ought  not  to  be  allowed.  It  is  not,  for  that  reason,  or 
even  because  a  petition  is  consented  to,  that  the  atten- 
tion of  two  counsel  is  unnecessary.  Petitions  of  this 
description,  of  all  others,  require  the  most  anxious  care 
and  consideration,  not  only  because,  upon  them,  large 
funds  are  paid  out  of  Court  and  carried  over  to  the 
different  accounts,  according  to  the  intricate  rights  of 
different  parties,  but  because  the  Court  having  before  it 
no  effective  opposition,  is  necessarily  obliged  to  rely  on 
the  statements  which  the  experience  of  counsel  tells  them 
are  necessary  to  be  made.  The  Court  ought,  therefore, 
to  have  the  best  assistance  which  under  the  circum- 
stances can  be  afforded ;  and  it  is,  therefore,  most  import- 
ant, not  only  to  the  parties,  but  to  the  due  administration 
of  justice  and  to  the  public,  that  such  assistance  should 

not 
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Sturge 

V 
DiMSDALK. 


not  be  so  limited,  as  to  deprive  the  Court  of  the  best 
assistance  which  the  experience  of  senior  counsel  can 
afford,  and  the  minute  knowledge  of  the  case  possessed 
by  the  acting  junior  in  the  cause. 


These  petitions  were  not,  by  any  means,  as  of  course* 
Here  the  trustee  was  applying  to  be  discharged  from 
the  trusts,  and  the  first  question  was,  whether  he  was 
entitled  to  do  so  at  the  expense  of  the  cesiui  que  trust,  {a) 
Secondly,  it  required  great  care  to  see  that  the  trustee, 
was  duly  discharged,  which  he  would  not  have  been, 
unless  the  funds  had  been  duly  transferred  to  the  new 
trustee,  and  here,  the  funds  were  very  considerable  in 
amount,  and  80,000/.,  part  of  them,  were  not  in  court, 
but  standing  in  the  name  either  of  the  testatrix,  or  of 
other  parties. 

By  neglecting  to  instruct  the  leading  counsel,  the 
party  might  have  lost  the  benefit  of  his  retainer,  a  point 
which  the  Court  in  Lucas  v.  Peacock  {b)  considered 
ought  to  be  put  beyond  all  doubt ;  and  the  Vice-Chan- 
cel lor  of  England^  in  Cooke  y.  Turner  (c),  expressed  a 
strong  opinion  on  the  propriety  of  having  a  junior 
counsel  even  in  motions  of  small  importance. 

Mr.  Bacon^  contra*  The  Master  did  not  decide  on 
the  ground  that  it  might  not  be  proper,  in  some  cases,  to 
retain  two  counsel ;  but,  in  dealing  with  this  particular 
case,  he  came  to  the  conclusion,  that  one  counsel  was 
sufficient.  The  two  petitions  were  disposed  of  as  a 
matter  of  course,  not  only  without  opposition,  but  with- 
out 


(a)  See  Howard  v.  RAodety 
1  Keen,  581.,  and  Coventry  ▼. 
Coventry,  Ib»  758.,  and  Greenwood 
V.  Wakefordj  1  Beavan,576. 


(b)  8  Beavan,  I. 

(c)  12  5tmoM,  649. 
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oat  any  being  threatened  or  expected.     No  grounds  184<5. 

were  stated  to  make  it  expedient  to  employ  two  counsel^  *^^^^^^ 

except  the  chance  of  the  loss  of  the  retainer  of  the  lead*  r. 

ing  counsel)  but  that  was  unnecessary,  for  the  cause  had  I'">'8'>alk. 
been  wound  up  upon  further  directions,  and  was  no 
longer  in  an  active  state. 

An  expense  thus  uselessly  incurred  ought  not  to  be 
borne  by  the  respondents. 

He  aUo  complained  of  the  unnecessary  length  of  th 
present  petition. 

Mr.  Tkimer^  in  reply. 

ne  Master  of  the  Rolls. 

I  will  not  make  any  order  on  this  petition  until  I 
have  communicated  with  the  Taxing  Master,  to  ascertain 
the  grounds  on  which  he  has  decided.  If  he  has  pro- 
ceeded on  the  notion,  that  because  the  petition  was  un- 
opposed, one  counsel  only  ought  to  be  allowed,  then  I 
think  he  is  wrong  in  his  conclusion. 

Petitions,  though  unopposed,  sometimes  involve  con- 
siderations of  the  utmost  importance.  The  Court,  on 
such  petitions,  is  frequently  called  on  to  administer  very 
large  estates,  and  to  distribute  considerable  sums  of 
money ;  and  on  such  occasions,  the  rights  of  the  parties 
are  sometimes  found  to  be  involved  in  a  state  of  so  great  a 
complication,  that  the  Court  would  be  unable  to  under- 
stand them  without  severe  application  and  the  assistance 
of  well  experienced  minds.  I  may  say,  that,  without  the 
assistance  of  most  able  counsel,  many  cases  arise  here, 
in  which  I  should  be  utterly  unable  to  come  to  a  satis- 
factory conclusion. 

The 
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The  necessity  of  having  two  counsel*  depends  on  a 
great  variety  of  circumstances ;  and  I  scarcely  know  any 
case  in  which  it  would  be  less  safe  to  lay  down  a  fixed 
rule,  than  in  the  instance  of  unopposed  petitions;  for 
funds  to  the  extent  of  4,000,000/.  are  annually  paid 
out  of  court,  and  transfers  of  stock  are  also  made  to  a 
very  large  amount,  and  this  is  in  many  cases  done 
upon  petitions  not  bostilely  conducted.  Tlie  notion, 
therefore,  of  depriving  the  Court  of  any  proper  assist- 
ance  in  arriving  at  a  just  decision,  or  of  taking  from  the 
suitors  any  proper  protection  on  unopposed  petitions, 
ought,  I  think,  to  be  entirely  laid  out  of  the  question. 


Cases  do,  however,  occur  in  which  such  assistance  is 
unnecessary.  Some  cases  are  so  plain,  that  I  wish,  for 
the  sake  of  the  suitors,  that  orders  could  be  obtained 
as  of  course ;  but  this  might  be  attended  with  very  great 
danger  in  many  cases. 

In  the  present  case,  there  appears  to  have  been  some 
difficulty  upon  the  appointment  of  new  trustees.  By 
a  due  appointment,  the  new  trustee  would  be  charged 
with  the  subsequent  duties,  and  thereupon,  the  old 
trustee  would  be  discharged.  It  was,  therefore,  neces- 
sary for  the  protection  of  the  petitioner  to  see  that  he 
was  properly  released  from  the  trust. 


I  am  anxious  to  know  the  ground  on  which  the 
Master  came  to  this  conclusion ;  but  I  do  not  think 
there  is  any  difficulty  about  the  general  principle.  The 
case  does  not  rest  on  the  doctrine  of  retainer,  but  on 
the  assistance  which  the  Court  is  entitled  to  have,  and 
cannot  so  well  obtain  through  counsel  of  one  class  as  of 
the  other  class.  There  are  cases  in  which  the  assistance 
of  junior  counsel,  who  are  acquainted  with  all  that  has 
taken  place  in  the  course  of  the  proceedings,  is  abso- 
lutely 
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lutely  necessary,  and  there  are  other  matters  in  which  1845. 
the  great  experience  and  assistance  of  leading  counsel 
are  equally  requisite.  Professional  experience  and  skill, 
a  perfect  knowledge  of  the  facts  and  practice  of  the 
Court  are  requisite,  in  order  to  know  what  it  is  neces- 
sary to  state  to  the  Court,  and  for  that  purpose,  the 
combined  assistance  of  both  senior  and  junior  counsel 
may  sometimes  be  necessary.  Without  the  assistance 
of  leading  counsel  every  thing  considered  material  might 
be  fairly  and  honesdy  stated  upon  an  unopposed  peti- 
tion, yet,  for  want  of  due  experience  in  stating  the  case 
and  the  circumstances  affecting  it,  there  might  be  some 
considerable  risk  of  error. 

I  will  consider  this  petition. 


The  case  was  adverted  to  again,  when  July  17. 

The  Master  of  the  Rolls  said,  he  had  communicated 
with  the  Taxing  Master,  and  he  stated  the  result  of  his 
inquiry. 

Mr.  Turner  observed,  that  the  circumstances  now 
stated  were  new  to  him,  and  he  asked  that  the  matter 
might  stand  over. 


Mr.  Turner  now  produced  an  affidavit  of  what  had       «/ti/y  31. 
taken  place  before  the  Taxing  Master,  which  he  was 
desirous  of  bringing  before  the  Court,  but, 

JTie  Master  of  the  Rolls,  after  consideration,  held  it 
inadmissible. 

The 
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I  have  communicated  witli  the  Master  in  this  case, 
and  I  learn,  that  he  thought  that  some  reason  ought  to 
be  brought  forward  to  sanction  the  allowance  of  two 
briefs  upon  an  unopposed  petition.  The  first  reason 
offered  was,  that  counsel  was  entitled  to  a  brief  under 
the  law  of  retainer ;  and  the  second  was^  that  it  was 
necessary  upon  the  merits  of  this  petition.  The  Master 
proposed  to  allow  the  costs  of  the  two  briefs  upon  the 
certificate  of  counsel  of  their  propriety ;  but  the  peti- 
tioner neither  produced  the  certificate,  nor  brought  the 
matter  before  the  Master  on  the  merits,  and  the  costs 
were  consequently  disallowed. 

I  have  already  expressed  my  opinion,  that  the  Master 
had  no  right  to  require  the  assistance  of  counsel  upon 
the  point;  and  I  am  of  opinion,  under  the  circum- 
stances now  brought  forward,  that  two  briefs  ought  to 
have  been  allowed.  The  amount  may  be  now  allowed, 
but  the  petitioner,  having  been  in  error  in  not  producing 
sufficient  reasons  to  the  Master,  must  pay  the  costs  of 
the  petition. 
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LUCAS  V.  PEACOCK.     •  ^^;  }*; 

Ma}f  5. 
^T^HE  Circumstances  of  this  case  are  sufficiently  stated         ""^ 
in  the  judgment,  March  2. 


Mr 


A  solicitor's 

Iv.  Turner  and  Mr.  Piggoit,  for  Mn  Haverfield,  cited  {jJ^d^P^'n^?*^ 

^^^*  {p)  ceneral  lien. 

It  extends 

Mr.  KindersUy  and   Mr.  Bagshavcej   for   Christopher  in  the  cause, 
lA(cas.  and  costs  im. 

mediately  con- 
nected with 
•Mm*  2.  The  Master  qftJie  Rolls.  costs  in  the 

cause ;  as,  for 

Christopher  Lucas,  one  of  the  Defendants  in  this  case*  '"Stance,  the 
,   .  •  costs  of  sue- 

was  the  administrator  of  his  deceased  wife  and  of  his  cessfuUy  pro- 

two    sons,   miliam  Bailey  Lucas  and   Harry   Vernon  {f^^Ss^fllt 

Lucas^  and  the  Petitioner,  Mr.  Haverjield^  was  his  soli-  to  the  costs  in 

citor.     During  the  employment  of  Mr.  Haverfield^  cer-  *  ^A^sfop 

tain  sums,  in  which  Mr.  Lucas  was   interested  as  the  order  does 

administrator  of  his  sons,  were  brought  into  Court,  and,  ^ght,  and  it 

by  an  order  dated  the  30th  oi  Jubj  1842,  it  was  ordered,  »» therefore 
/  r       I  1.  unnecessary  to 

•  that  45771.  45.  8a.,  part  or  a  larger  sum  standing  to  a  specify  that  it  i 

mortgage  account,  should  be  treated   as  part  of  the  jf™^® 

residue  of  the  estate  of  the  testator,  and  that  after  certain  prejudice." 

payments  were  provided  for,  two  sixths  of  one  fifth  of 

the  remainder  of  the  fund  should  be  transferred  to  Mr. 

Lwasy  as  administrator  of  his  two  sons. 

In  the  month  of  January  184S,  Mr.  Haverficid  ceased 

to  be  employed  as  Mr.  Lucases  solicitor,  and  Mr.  John 

Bailey  having  become  such  solicitor  in  the  month  of 

February  1848,  he  assisted  in  taking  out  of  Court  some 

sums 
(«)  2  r«.  sen.  25. 

Vol.  IX.  N 
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IM6.       sums  of  stock  and   money  to  which  Mn  Lucas  was 
entitled. 


Lucas 
Peacock 


In  June  184S,  Mn  Bailey  applied  to  Mr.  Haverfield 
for  certain  bills  of  costs,  with  a  view  to  have  the  same 
taxed.  Mr.  Haverfield^  to  some  extent^  denied  the  right 
to  have  them  taxed.  A  petition  for  taxation  was  pre- 
sented on  the  behalf  of  Mr.  Lucas,  and  ultimately,  an 
order  was  made,  by  consent,  on  the  22d  of  December 
1 84S,  and  it  thereby  was  ordered,  that  all  matters  in  differ* 
ence  between  Mr.  Haverfield  and  Mr.  Lucas  should  be  re- 
ferred to  the  award  of  Mr.  George  Lake  Russell.  He 
afterwards  made  his  award,  dated  the  2Sd  day  of  April 
1844,  and  thereby  awarded,  that  Mr.  Lucas  should  pay 
to  Mr.  Haverfield  the  costs  of  the  said  petition,  of  the 
reference  and  of  the  award  (the  costs  of  the  award  being 
stated  to  be  15/.  9s.  6^.),  and  that  as  to  the  other  costs, 
each  party  should  pay  his  own. 

Mr.  Lucas  paid  the  costs  of  the  aw&rd  at  once ;  Mr. 
Haverfield  soon  afterwards  made  out  his  bill  of  the  other 
costs  which  he  claimed,  including  the  costs  of  the  award. 
They  amounted,  in  the  whole,  to  110/.  165. 10^/.,  and 
excluding  those  costs  to  the  amount  of  15/.  95.  6(/., 
which  had  been  paid,  Mr.  Haxyeijield^s  bill  amounted  to 
95/.  75.  4rf. 

Some  attempt  was  made  by  Mr.  Bailey  to  procure  a 
settlement  of  the  bill  without  taxation,  and  Mr.  Haver* 
field  was  desirous  to  have*  Mr.  Bailey^s  undertaking, 
that  what  was  due  on  the  bill  should  be  paid  out  of  the 
fund  in  Court  Mr.  Bailey^  so  far  as  the  question  de- 
pended on  him,  was  not  unwilling  that  payment  should 
be  made  out  of  the  fund ;  but  some  delay,  by  the  illness 
of  Mr.  Liu:as  having  occurred,  Mr.  Haverfield  presented 
a  petition,  and  obtained  an  order  to  tax  the  bill,  and, 

at 
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aC  Cbe  ^ame  time,  obtained  a  Hep  order^  to  prevetit  the 
fund  being  paid  out  without  notice  to  him*  {a) 

The  bill  was  taxed  at  94/.  IO5.,  the  sum  of  175.  4(f., 
and  no  more,  having  been  taken  off.  Mr.  Haverfield 
has  presented  a  petition,  praying,  that  Mr.  Luca^s  share 
of  the  funds  in  Court  may  be  applied  in  satisfaction  of 
what  is  due  to  him  on  his  bill. 

There  is  no  dispute  as  to  the  amount  of  the  bill,  nor 
as  to  the  liability  of  Mr.  Lucas  to  pay  it,  and  no  alle- 
gation that  he  is  unable,  or  even  unwilling,  to  pay  it. 
There  being,  substantially,  no  difference  between  the 
parties,  it  was,  for  some  time,  difficult  to  discover  what 
was  the  controversy,  and  it  seems  to  be  no  more  than 
this,  that  Mr.  Hamrfield  insists  upon  being  paid  out  of 
the  fund  in  Court,  whilst  the  Respondents  insist,  that 
Mr.  Haverfield^  though  entitled  to  be  paid,  is  not 
entitled  to  be  paid  in  the  form  and  manner  which  he 
has  asked  by  his  petition,  and  that  he  has  no  lien  upon 
the  fund  in  Court  for  the  payment  of  his  bill. 

If  the  circumstances  which  have  been  stated  to  me, 
on  the  part  of  Mr.  Lttcas^  are  true,  it  can  make  no  dif- 
ference to  Mr.  Haverfield^  or  to  Mr.  Lucas^  or  Mr. 
Baileyj  his  solicitor,  whether  an  order  is  made  upon 
Mv.Jjucas  personally  to  pay  the  money,  or  an  order 
is  made  for  payment  in  the  way  proposed  by  this  pe- 
tition, and  I  regret  very  much,  that  the  parties  have 
not  settled  the  matter,  and  thus  prevented  the  necessity 
of  making  the  order  at  alL 

But  as  I  am  required  to  interfere,  it  appears  to  me, 

1.  That  Mr.  Haverfield  had  a  lien  upon  the  fund  for 
any  costs  which  were  due  to  him  as  costs  in  the  cause. 

2.  That 

(a)  Hobion  v.  Shearwood^  8  Beaum,  486. 

N  2 
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2.  That  the  costs  of  Mr.  Jjucais  petition,  and  of  the 
reference  under  the  order  of  December  1843,  so  far  as 
the  petition  and  the  costs  thereof  related  to  costs  in  the 
cause,  were  costs  incurred  in  defending  Mr.  Haverfield^s 
right  to  the  costs  which  he  has  received  or  retained  as 
costs  in  the  cause. 

3.  That  the  attempt  made  to  reduce  the  costs,  which 
he  had  retained  as  costs  in  the  cause,  and  to  which  his 
title  was  established,  ought  to  be  considered  as  an  at- 
tempt made  to  relieve  the  fund  from  a  just  charge  upon 
it,  and  it  appears  to  me  that  Mr.  Haverfield  has  a  right 
to  be  paid  the  costs  of  his  successful  defence  out  of  the 
fund. 

But  the  solicitor's  lien  upon  the  fund  is  not  a  general 
lien ;  it  extends  only  to  costs  in  the  cause,  or  costs  im- 
mediately connected  with  the  costs  in  the  cause  {a\  and 
it  is  stated  and  not  denied,  that  a  considerable  part  of 
Mr.  HaverJUhTs  claim  referred  to  Mr.  Russell,  consisted 
of  costs  incurred  in  respect  of  matters  not  relating  to  the 
estate  of  William  Bailey  Lucas  or  Harry  Vernon  Lucas, 
or  in  other  words,  as  I  understand  the  case,  consisted  of 
costs  not  costs  in  the  cause. 

It  does  not  appear  that  any  distinction  was  made,  on 
this  account,  in  the  petition  of  Mr.  Lucas^  on  which  an 
order  was  made  for  the  taxation  of  Mr.  Haverfield^s 
costs.  Bat  the  question  does  not  now  relate  to  taxation, 
or  even  to  payment,  but  to  lien,  and  I  think  that  I 
can  order  to  be  paid,  out  of  the  fund  in  Court,  only 
that  part  of  Mr.  HaverfieUCs  costs,  which  consists  of 
costs  in  the  cause,  or  costs  incurred  in  protecting  Mr. 
HaverfieliPs  right  to  the  costs  in  the  cause,  and  that  as 
to  the  rest,  I  must  simply  order  payment. 

I  am 

(a)  Bozon  V.  BoUand,  4  Myl.  ^  C.  354. 
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I  am  afiriud  that  the  parties,  having  persevered  thus  1846. 
long  in  a  litigation  so  unnecessary  and  absurd,  will  not 
be  able  to  agree  upon  a  division  of  the  charge,  so  as  to 
make  it  practicable,  without  further  inquiry,  to  frame 
an  order  for  payment  of  part  out  of  the  fund  and  the 
remainder  by  Mr.  Imcos. 

And  I  shall  refer  it  to  the  Master  to  inquire,  what 
part  of  Mr.  HaoerfiddC^  bill  consists  of  charges  to  which 
he  was  entitled  as  costs  in  the  cause,  or  as  costs  in- 
curred in  defending  the  charges  to  which  he  was  entitled 
as  costs  in  the  cause. 

I  am  reluctant  to  make  any  order  In  this  matter,  and 
particularly  so,  to  make  an  order  leading  to  further 
litigation  and  expense.  I  was  in  hope  that  the  parties 
would  have  settled  the  matter  without  an  order,  but  it 
seems  that  in  a  case  where  the  sum  due  is  ascertained  and 
not  disputed,  where  there  is  no  question  as  to  liability, 
ability,  or  even  willingness  to  pay,  it  is  thought  ex- 
pedient to  carry  on  the  litigation  about  the  mode  of  pay- 
ment which,  under  the  circumstances,  can  make  no 
difference  to  either.     The  case  must  take  its  course. 

No  costs  on  either  side. 


On  the  occasion  of  making  the  stop  order,  on  the 
11th  of  i^^imary  1845, 

Mr.  Kindersletf  asked,  that  the  order  might  specify 
that  it  was  made  ^*  without  prejudice;'' 

The  Master  of  the  Rolls. 

By  granting  a  stop  order,  nothing  is  ever  decided  as 
to  the  rights  of  the  parties.  All  that  is  done  Is  to  pre- 
vent payment  out  of  Court  without  notice  to  the  party, 

N  S  in 


\B9 


CASES  IN  CHANCERY. 


1846. 


ia  order  that  he  may  then  appear  and  support  his  rights* 
My  attention  has  often  been  called  to  the  point,  and  I 
hare  no  doubt  that  it  is  unnecessary  to  state,  on  the 
face  of  a  stop  order,  that  it  was  made  without  pre* 
judice* 


Jan.  15, 16. 
March  5. 


Where  the 
taxing-master 
has  received 
no  special  di* 
rations  from 
the  Court, 
in  regard  to 
payments 
made  by  a 
client  to  his 
solicitor,  it  is 
his  duty  to 
confine  him- 
self to  simple 
payments 
plainly  proved 
to  have  been 
made  on 
account  of  the 
bill  of  costs. 
In  ascer- 
tuning  what  is 
due  on  bills  of 
costs,  and  in 
^e  consider- 
ation of  what 
payments  have 
been  made 
on  account  of 
them,  ques- 
tions of  law 
and  &ct  of 
considerable 
difficulty  may 
inddentally 
arise,  and  may 
the  jurisdiction 


In  re  SMITH. 
Exparie  HUSBAND. 

riiHIS  case  is  reported  ante  (a),  on  which,  occasion 
-^  it  appears,  that,  on  the  4th  of  August  1841,  the  Court 
directed  the  taxation  of  Mr.  G.  Smith* s  bills  against  Mr. 
Husbandy  a  country  solicitor.  The  bills,  amounting  to 
9176/.  6s.  Sd.j  were  taxed  at  8751/.  175.  10^,  and  a 
sum  of  2832/.  Ss,  3c/.,  was  found  due  to  Mr.  Smith. 

Mr.  Husband  presented  a  petition  for  liberty  to  except 
to  this  report.  The  grounds  on  which  he  relied  are 
stated  in  the  judgment  of  the  Court,  it  is  therefore  un- 
necessary to  repeat  them  here. 

Mr.  6.  Turner  and  Mr.  Cole^  in  support  of  the  petition, 
cited  Thompson  v.  Percivat  (6),  and  Oakeley  v.  Pashel* 
ler.(c) 

Mr.  Kindersletf  and  Mr.  W.  T.  S.  Daniel^  contra. 

Mr.  Turner  in  reply. 

The 
(c)  10J9£.548. 

>ly  justify  and  require  discussion  and  determinationt  e?en  in 


(a)  4  Beavan,  309. 

(b)  6  Bam.  ^  Ad.  925. 


by  the  Court  on  petitions  for  taxation. 
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The  Master  qftke  Rolls  reserved  judgment 


Tke  Master  qftke  Rolls.  March  5. 

Mr.  Smith  was,  for  several  years,  the  London  agent  of 
Mr.  Husband^  a  country  solicitor,  and|  on  the  4th  day  of 
August  1841,  an  order  was  made  (a),  by  which  it  was 
referred  to  the  Master  to  tax  all  the  bills  of  Mr.  Smithy 
and  ascertain  the  amount  which  was  due  to  him  thereon, 
having  regard  to  the  sums  of  money  which  had  been 
paid,  by  or  on  behalf  of  Husband^  to  Smith  or  any  person 
on  his  account  or  for  his  use,  on  account  of  the  bills, 
or  received  by  him  as  agent  on  account  of  the  bills. 

In  the  petition  on  which  this  order  was  obtained, 
Mr.  Husband  had  claimed  to  have  an  account  of  the 
pecuniary  transactions  between  him  and  Mr.  Smith;  and 
this  part  of  the  petition  having  been  refused,  the  order 
was  so  framed,  as  to  exclude  any  account  of  payments 
not  made  on  account  of  the  bills. 

The  Taxing  Master,  by  his  certificate  dated  the  14th 
of  July  1845,  certified,  that  Mr.  SmitVs  bills,  amounting 
to  9176/.  6&  Sd.  had  been  laid  before  him,  and  that  he 
had  taxed  the  same  at  the  sum  of  8751/.  175.  lOcf.,  and 
that,  having  regard  to  the  sums  of  money  paid  by  or  on 
behalf  of  Husband  to  Smith,  or  any  person  on  his  ac- 
count or  for  his  use,  on  account  of  the  bills,  he  found, 
that  there  was  due  to  Smith  on  the  bills  the  sum  of 
2832/.  58.  Sd. 

Mr.  HuAand  has  presented  a  petition,  praying  that 
he  may  be  at  liberty  to  file  exceptions  to  this  report  on 

several 

(a)  See  4  Beawm,  316. 

N  ^ 
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several  grounds,  which,  in  the  argument,  have  been  re- 
duced to  three:  — 

1.  The  disallowance  of  a  sum  of  BOOL,  alleged  to  have 
been  made  to  Malachi  for  Smith  on  account  of  the  bills. 

2.  The  disallowance  of  the  sum  of  500/.,  alleged  to 
have  become  due  from  Smith  to  Husband  on  the  sale  of 
certain  mining  shares,  the  price  of  which  Smith  agreed 
to  accept  on  account  of  his  bills. 

3.  The  non-taxation  of  certain  bills,  some  of  which 
had  been  taxed  in  bankruptcy,  and  all  of  which  bad 
been  paid  by  the  clients  to  Husband, 

The  first  observation  to  be  made  on  the  case  is,  that 
the  sums  of  500/.  each,  amounting  together  to  the  sum 
of  1000/.,  were  part  of  the  Petitioner's  complaint  on  his 
first  petition,  in  which  it  was  stated,  that  &nilh  omitted 
to  credit  him,  in  account,  with  the  sum  of  1000/.,  for 
which  he  ought  to  have  been  credited  in  1835,  and  for 
which  the  Petitioner  held  Smith*s  receipt,  under  his  own 
hand,  dated  the  5th  August  1835. 

The  petition  in  which  \his  statement  was  made,  con- 
tained no  allegation,  ihsit  Smith  had  agreed  to  give  credit 
for  this  sum  of  1000/.,  as  against  his  bills  of  costs.  The 
relief  which  was  sought  in  respect  of  this  sum  of  1000/. 
was  endeavoured  to  be  obtained  on  the  taking  of  a 
general  account,  which  I  thought,  and  still  think,  I  had 
no  authority  to  direct  on  such  a  petition,  and  the  order 
was  made,  that  the  Master  should  have  regard  only  to 
such  sums  as  were  paid  on  account  of  the  bills. 

To  meet  the  terms  of  the  order,  this  petition  states, 
that,  at  the  time  of  the  transaction  in  respect  of  which 

this 
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this  claim  arises,  Smith,  in  the  presence  of  the  Petitioner 
and'  Malachi^  made  an  entry  in  a  book,  crediting  the 
Petitioner  for  the  sum  of  1000/*  as  against  the  bills  of 
costs,  but  the  affidavit  made  by  Mr.  Husband,  in  speak-» 
ing  of  the  entry,  omits  the  words  ^<as  against  the  bill  of 


Smith,  on  the  other  hand,  insists,  that  the  whole  trans- 
action as  to  the  mining  shares  was  fraudulent  and  void ; 
that  the  sum  of  500/.,  alleged  to  have  been  paid  to 
Malachif  was,  in  fact,  never  paid ;  that  he  never  agreed 
that  the  sum  of  500/.,  part  of  tlie  price  of  the  shares 
purported  to  be  purchased  from  Husband,  should  be 
credited  against  his  bill  of  costs,  and  that  therefore  the 
Master  was  quite  right  in  not  allowing  those  sums. 

Notwithstanding  the  great  importance  of  keeping  the 
jurisdiction  of  the  Court,  in  cases  of  this  kind,  within  its 
proper  limits,  and  the  propriety  of  directing  the  Master 
to  have  regard  only  to  sums  paid  on  account  of  the 
bills,  in  ascertaining  what  is  due  in  respect  of  them,  it  is 
not  improbable,  that  in  the  consideration  of  what  pay- 
ments have  been  made  on  account  of  the  bills,  questions 
of  law  and  fact  of  considerable  difficulty  may  incidentally 
arise,  and  may  possibly  justify,  and  even  require  dis- 
cussion and  determination,  even  in  this  jurisdiction. 
When  such  questions  properly  arise,  it  may  be  the  duty 
of  the  Court  to  avail  itself  of  all  the  means  which  it  pos- 
sesses, to  have  them  investigated  and  settled,  according 
to  law  and  justice.  But  in  a  case  where  the  Master  has 
received  no  special  directions  from  the  Court,  I  think 
that  it  is  his  duty  to  confine  himself  to  simple  payments, 
plainly  proved  to  have  been  made  on  account  of  the 
bills,  and  that  he  would  not  be  authorized  to  alIow»  as 
against  bills  of  costs,  sums  of  money  not  plainly  appear- 
ing 
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1846»  ing  to  be  such  payments.  Upon  a  conflict  of  evidence, 
/  Smith  ^®  ra'ght  have  to  certify  whether  such  a  payment  had 
been  made  or  not;  but  without  special  directions,  I 
think,  that  he  could  not  take  upon  himself  to  certify 
whether  a  certain  afleged  transaction,  not  bemg  an 
actual  payment,  and  the  nature  and  circumstances  of 
which  were  disputed,  was  or  was  not  such  a  transaction, 
as  a  court  of  law  or  equity  would,  under  the  special 
circumstances,  have  adjudged  or  decreed  to  constitute  a 
debt  or  payment 

And  in  this  case,  considering  the  form  and  manner 
in  which  the  Petitioner's  claim  to  these  two  sums  of 
500/.  each  was  alleged  and  disposed  of -on  his  first 
petition,  and  the  want  of  any  explanation  of  the  cir* 
cumstances,  under  which  he  now  seeks  to  establish  his 
claim  on  a  different  footing;  considering  the  form  of 
the  order,  directing  the  Master  to  have  regard  to  sums 
of  money  paid  on  account  of  the  bills,  and  the  absence 
of  all  special  directions  as  to  the  claim  to  these  sums 
contained  in  the  petition  ;  and,  further,  having  carefully 
examined  the  evidence  in  support  of  the  claim  to  the 
sum  of  500/.,  which  is  alleged  to  have  been  actually 
paid,  and  of  the  claim  to  the  other  sum  of  500/1,  which 
it  is  alleged  ought  to  be  deemed  to  have  been  paid, 
I  am  of  opinion,  that  the  Master  has  properly  disallowed 
these  sums,  and  that,  in  respect  of  them,  there  is  no 
ground  for  giving  the  Petitioner  leave  to  except  to  the 
report. 

I  am  further  of  opinion,  that  the  charge  made  in  this 
petition,  that  the  Master  has  not  fully  taxed  all  the  bills 
which  he  was  ordered  to  tax,  is  without  any  just  found- 
ation. All  the  bills  not  previously  taxed  or  paid  were 
ftilly  taxed ;  as  to  the.  others,  Mr.  Smith  was  called  upon 

to 
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to  prove  his  alleged  disbursements,  and  I  find  no  alle-     .  1846. 
gatipn  of  specific  errors.  /ITITs^h. 

On  the  whole,  .therefore,  I  am  of  opinion,  that  thi«  • 

petition  must  be  dismissed  with  costs. 


/«  r«  BEDSON  and  RUSHTON.  i^'to. 

TTTToi  .  .  .  fl  I        WA    .  .  An  order  was 

HIS  was  a  petition   praying  that  the    Petitioner  made  for  the 
might  be  at  liberty  to  except  to  the  certificate  of  ^JllsfJJ  of  a 
the  Taxing  Master,  who  had  allowed  to  the  solicitor  fund  in  Court, 
certain  charges  of  which  the  Petitioner  complained.  The  could\e'com- 

particulars  are  stated  in  the  judgment  of  the  Court.  pleted,  the 

*  fund  became 
altered,  and   • 

Mr.  Kinderdey  and   Mr.   Craigy  in  support  of  the  the  solicitor 

«  .  INresented  a 

petition.  petition  for 

a  similar  ob- 

Mr.  Turner  and  Mr.  Pnor^  contra,  that  it  could 

not  be  con- 
sidered as  un« 
Mr.  Kinderslet/j  in  reply.  necessary,  it 

appearing  that 
the  solicitor. 
The  Master  of  the  Rolls  said,  he  thought  it  neces-  "^i^fi  ^^^  best 
,  .        .  .     i_  r       11.111  exertions,  was 

sary  to  make  some  inquiries  before  he  decided  the  points  unable  to  act 

argued.  onthefirst 

^  order,  by 

^^^^^^^^^^^^^^^  reason  of  a 

•  difficulty  as  to 

the  legacy 
The  duty ;  the  so- 
licitor was 
therefore  allowed  the  cqnts  upon  taxation. 
Expedition  money,  paid  by  a  solicitor  to  a  stationer  or  writing  clerk  employed 
IB  the  Registrar's  office,  disallowed  upon  taxation. 

A  gratuity  paid  to  the  clerks  of  the  Accountant-General's  office  was  disallowed 
to  the  solicitor  on  taxation,  as  was  also  a  fee  paid  upon  bespeiJiiDg  an  order  for 
tratisfer  whiph  could  not  be  made  ayailabie. 
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1846.  Tlie  Master  of  the  Rolls. 

In  re  Bedson  The  first  subject  of  complaint  consists  of  several 
RusHTON.  '^^^^h  amounting  in  the  whole  to  SL  ISs.  Sd.f  for 
March  20.  business  done,  as  the  Petitioner  alleges,  on  account  of 
one  Hugh  Brown^  but  which  the  Master  has  allowed, 
as  *  if  the  business  had  been  done  on  account  of  the 
Petitioner.  On  consideration  of  the  aflSdavits,  I  am  of 
opinion,  that  the  business  was,  in  fact,  done  for  the  ac- 
commodation and  benefit,  and  on  the  account  of  the 
Petitioner,  in  the  transaction  of  his  business,  and  that 
there  is  no  ground  for  exception  to  the  Master's  certifi- 
cate in  that  respect. 

The  next  subject  of  complaint  consists  of  tlie  costs 
of  a  petition,  upon  which  an  order  was  made,  by  the 
Vice-Chancellor  Wigram^  for  the  apportionment,  pay- 
ment, transfer,  and  carrying  over  of  the  funds  in  the 
cause. 

By  the  order  made  on  further  directions  in  the  year 
1 843,  directions  were  given  for  apportioning  the  funds 
amongst  the  parties  interested,  and  for  transferring, 
paying,  and  carrying  over  the  apportioned  shares. 

The  Master's  report  was  made  on  the  23d  day^f 
November  1845.  The  apportioned  shares  were  not 
transferred  and  carried  over  pursuant  to  the  order  on 
further  directions;  but,  on  the  7th  o{  January  1846, 
and  in  respect  of  the  accruer  of  dividends,  which  would 
require  a  new  apportionment,  a  petition  was  presented, 
and  a  new  order  obtained  for  the  division,  transferring, 
and  carrying  over  of  the  funds  as  altei*ed. 

This  is  the  petition  complained  of,  and  it  is  repre- 
sented to  have  been  entirely  unnecessary  and  improper. 
In  the  absence  of  any  explanation,  it  seems^  that  the 

solicitor 


RUSUTOX. 
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solicitor  might  and  ought  to  have  procured  the  neces«        1846. 

sary  transfers  and  carryinir  over  to  be  made  under  the   J^'^^y^^ 
1  #.1         1.        .  .  ..      1      *^       I  Jnr/?  Bkdson 

order  on  further  directions,  immediately  after  the  report     ^  and 

of  apportionment  was  made.  >feg1ect  in  acting  upon 
such  orders,  has  been  a  frequent  occasion  of  unneces- 
sary expense^  and  if  no  explanation  had  been  given,  I 
might,  in  this  case,  have  thought  it  right  to  disallow 
the  costs  incurred. 

But  it  appears,  that  the  solicitor,  using  his  best  ex- 
ertions, was,  by  reason  of  a  difficulty  which  occurred  in 
ascertaining  the  amount  of  legacy  duty  payable,  unable 
to  act  upon  the  order  on  further  directions  till  the  fund 
had  been  altered,  and  after  considering  the  circum- 
stances stated  in  the  affidavits,  I  cannot  venture  to  say, 
either  that  the  petition  was  unnecessary,  or  that  it 
could  have  been  avoided  by  any  diligence  of  the  soli* 
citor.  I  am  therefore  of  opinion,  that  the  Master's 
certificate  ought  not  to  be  disturbed  on  this  ground* 

But  there  are  three  other  items,  which  I  think  ought 
not  to  be  allowed. 

One  is  a  sum  of  10s.  paid,  as  it  is  said,  for  expedi- 
tipn  to  a  stationer  or  writing  clerk  employed  in  the 
Registrar's  office^ 

Another  is  a  sum  of  SL  S^.,  paid  to  the  clerks  in  the 
office  of  the  Accountant-General,  not  for  a  specific  or 
stated  reason,  and  which  I  therefore  understand  to  have 
been  paid  as  a  gratuity.  Such  payments  are  stated  to 
be  customary.  I  find  them  mentioned  in  the  Report  of 
the  Fee  Commissioners  in  1816  (a),  and  the  nature  of 
them,  and  the  circumstances  under  which  they  have 

been 
(a)  P.  29. 


RUSHTON. 
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1846.        been  paid  are  explaiaed  by   Mr,  &th   Ward,  m  his 
/nrTBBDsoN  ®^*^°^  given  before   the   Chancery  ConHnissioneni 
and  in  1825.  {a)    In  the  Report  of  the  Commissioners  in 

1826,  it  was  recommended  that  such  gratuities  should 
be  abolished,  but  no  order  was  made  in.  pursuance  of 
that  recommendation;  and  in  1890,  the  clerks  of  die 
Accountant-General,  in  their  return  to  an  6rd€X  of  the 
House  of  Commons,  included  gratuities  amongst  the 
sums  which  they  had  received.  It  is  therefore  true, 
as  alleged,  that  it  has  been  customary  to  make  ^ch 
payments,  and  also  that  there  has  been  no  concealment 
of  the  fact.  The  practice  has  been  under  considerations 
and  has  not  been  forbidden. 

It  is  the  obligation  to  pay  them  which  is  now  dis- 
puted, and  .1  have  been  informed,  that,  upon  the  tax* 
ation  of  costs  whilst  the  duty  was  perform^  under  the 
directions  of  the  Master  in  Ordinary,  there  was  no  settled 
rule  on  the  subject.  Some  Masters  allowed  them,  others 
disallowed  them  when  opposed,  but  not  otherwise,  and 
others  refused  to  allow  them  at  all.  Moreover,  it  does 
not  appear  that  any  such  gratuities  have  ever  been 
claimed  as  a  right,  or  that  the  solicitors  who  have  de- 
clined to  pay  them,  (of  which  there  have  been  some),  have 
ever  been  held  to  be,  on  that  account,  the  less  entided 
to  have  their  business  regularly  despatched,  with  due 
promptitude.  Nonpayment,  on  one  occasion,  has  not 
induced  any  neglect  or  delay  on  that  or  any  future  oc- 
casion, and  under  such  circumstances,  payment  cannot 
be  considered  as  a  necessary  expense  incurred  by  the 
solicitor  for  the  promotion  of  the  client's  busbess. 
Under  these  circumstances,  and  in  the  absence  of  any 
express  authority,  and  having  regard  to  the  principle 
which  I  think  ought  to  govern  such  matters,  I  am  of 

opinion 
(a)  App,  A.  pp.  472,  473. 
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opinion  that  the  client  was  under  no  necessity  to  pay        1846,. 
the  sum  of  SZ.  Ss.,  and  without  deciding  more  than  this  /^"^I^bedson 
particular  case  requires  me  to  do,  I  must  hold  that  and 

this  charge  is  not  to  be  allowed.  Rushton. 

The  remaining  item  amounts  to  1  Is.  The  solicitor, 
intending  to  procure  two  transfers  to  be  made,  pur- 
suant to  the  order  on  further  directions,  paid  for  them, 
and  for  the  usual  directions  the  different  sums,  making 
together  lis.  In  consequence  of  the  delay,  arising 
from  the  di£Sculty  which  occurred  about  the  legacy  duty, 
he  was  unable  to  procure  the  transfers  to  be  made  in 
time,  and  the  expense  was  lost.  Accused  as  he  is  of 
delay,  it  appears  that  his  zeal  and  diligence  led  him  into 
this  expense,  which,  in  the  event,  proved  to  be  fruitless. 
It  seems  hard  upon  him,  but  I  think  that  the  client  is 
not  bound  to  repay  him  the  money  so  uselessly  ex- 
pended. 

I  am,  on  the  whole,  of  opinion,  that  the  Master  should 
review  his  certificate  as  to  the  three  items  of  lOs.,  S/.  35., 
and  lis.,  but  not  as  to  any  of  the  other  charges  com- 
plained of  in  this  petition. 


Note. — The  3  &  4  FF.  4.  c.  94.>  after  making  a  provision  as  to 
the  fees  to  be  received  by  the  Masters*  clerks,  and  the  Registrars 
and  their  clerks  (s.  37.),  and  by  the  Master  of  reports  and  en- 
tries (s.  8.),  by  the  s.  41.  imposes  a  penalty  of  500/.  and  other  severe 
penalties  &c^  upon  any  Master  in  ordinary  or  *'  any  person  holding 
any  office,  situation,  or  employment  in  any  office  of  the  s^d  Court,'* 
who  shall  receive  ^  any  fee,  gift,  gratuity,  emolument,  or  any  thing 
of  value,"  "  other  than  what  b  allowed  or  directed  to  be  ttken  by 
him  as  aforesaid.'*  The  words  have  not  hitherto  been  held  to  be 
applicable  to  officers  whose  duties  are  not  regulated  by  the  act. 
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Dec^  15. 

^^•^  HITCHCOCK  V.  JAQUES. 

An  order  of  rpHE  bill  was  filed  on  the  18th  of  April  1844,  and 
ame"^  bj  •^^?'^*  ^^^  ^^^  answer  on  the  22d  of  My  follow- 

adding  parties,  ing.  He  thereby  took  an  objection  for  want  of  parties, 
replication,  is  ^"^  which  was  not  set  down  for  argument.  The  other 
irregnUir.  three  Defendants  filed  their  answer  on  the  23d  of  April 

1845,  and  on  the  15th  oi  June  1845,  the  Plaintiff  filed  a 

replication. 

Afterwards,  and  on  the  3d  of  December  1845,  the 
Plaintiffs  obtained  an  order  of  course  .at  the  Rolls,  for 
*^  liberty  to  amend  their  bill  by  adding  parties  Defend- 
ants, with  apt  words  to  charge  them,  without  costs, 
amending  the  present  Defendants^  oi&ce  copies  and  not 
requiring  any  further  answer  from  them." 

The  Defendant  Jaqties  now  moved  to  discharge  the 
order  for  irregularity. 

Mr.  Dickinson^  in  support  of  the  motion.  The  practice 
as  to  amendments  is  now  r^ulated  by  the  65th,  66th,  and 
68th  Orders  of  May  J  845.  (a)  By  the  65th,  an  order  of 
course  may  be  had,  at  any  time,  to  amend  clerical  errors 
in  names,  &c. ;  under  the  66th  Order,  the  Plaintiff  may 
obtain  one  order  of  course  to  amend  before  replication, 
but  the  Order  then  proceeds  negatively,  and  prohibits  any 
further  order  of  course  to  amend,  except  in  the  case  pro- 
vided for  by  the  65th  Order.  The  68th  Order  applies  to 
special  orders  after  replication,  which  are  required  to  be 

supported 

(a)  Ordineg  Can.  30f<. 
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supported  by  certain  affidavits.     None  of  these  warrant        1 845. 
the  order  complained  of.  h^^^^^^ 

The  answer  raises  the  objection  for  want  of  parties,  Jaqubs. 
and,  by  the  Plaintiff's  neglect  to  set  it  down  for  argu^ 
ment,  he  was  not  to  be  at  liberty,  as  of  course,  to  obtain 
an  order  to  amend  his  bill  by  adding  parties,  (a)  He 
cannot  be  permitted  to  evade  the  39th  General  Order 
by  an  amendment  after  replication. 

Mr.  Turner  and  Mr.  Tmnanty  conird. 

The  orders  to  amend  which  are  contemplated  by  the 
General  Orders  of  1845  are  orders  to  amend  against  a 
particular  Defendant,  or  by  which  he  may  be  affected, 
and  not  an  order  for  making  new  Defendants  and  re- 
quiring no  further  answer  from  the  old.  It  was  held  in 
BratUe  v.  Waterman  {b\  that,  notwithstanding  the  15th 
Order  of  1828  (c),  a  Plaintiff  might,  after  replication, 
obtain  an  order  of  course  to  amend  by  adding  parties 
only.  The  Orders  of  1845  are  not  mor^  stringent  than 
the  15th  Order  of  1828,  and  ought  to  receive  a  similar 
construction,  unless  it  appeared  that  it  was  intended  to 
alter  the  old  rule. 

The  d9th  Order  applies  only  to  amendments  at  the 
hearing,  before  which  time  the  Defendant  might,  at 
any  time,  remove  an  objection  for  want  of  parties  by 
amendment. 

Mr.  Dickinson^  in  reply.     The  practice  was  in  uncer- 
tainty previous  to  the  Orders  of  1845 :  that  uncertainty 
has  been  removed  by  those  Orders.     All  amendments 
of  a  bill  are  amendments  as  against  all  and  every  De- 
fendant ; 

(a)    39th   Order    of   Auguit  (6)  4  iSSmoiu,  125. 

1841.     Orrf.  Can.  175.  (r)  Ord.CanAO. 
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Hitchcock 

V. 

Jaqubs. 
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fendant ;  and  it  could  be  shewn  in  this  case,  that  the 
issues  have  been  altered  by  this  very  amendment,  if  the 
Defendant  were  permitted  to  go  into  merits.  On  this 
occasion  that  cannot  be  done,  as  the  cause  is  attached 
to  another  branch  of  the  Court 


7%^  Mastek  of  the  Rolls  said  he  would  consider  the 
question. 


March  2.  The  Master  of  the  Rolls  considered  the  order  ir- 

regular, and  granted  the  application,  but  without  costs. 


Jan.  31. 
Feb.  25. 
April  23. 

Whether  the 
Court  can 
order  substi- 
tuted service 
of  a  copy  bill 
under  the 
23rd  Order  of 
Augutt  1841, 
qucere. 


THOMAS  V.  SELBY 

11/1 R.  WELFORD  applied  for  an  order  to  substitute 
•^"-■-  service  of  a  copy  bill  (a)  upon  a  wife,  for  a  hus- 
band who  had  deserted  her.  It  was  stated  that  the 
husband  and  wife  had  been  made  parties  in  respect  of 
the  separate  property  of  the  wife. 

The  Master  of  the  Rolls.     Is  there  any  precedent 
for  substituting  service  of  a  copy  bill  ? 

Mr.  Welford.     The  proceeding  is  analogous  to  that  of 
personal  service  of  a  subpcena. 


The  Master  of  the  Rolls.  But  the  General  Order 
does  not  provide  for  such  a  case.  Hand  up  the  papers 
and  I  will  read  them. 

The 
(a)  23rd  Order  ofAugtul  1841,  Ord.  Can.  171. 


Feb.  25. 
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T^  Master  of  the  Rolls* 

There  is  a  diiFerence  of  opinion  on  the  point,  and  I 
cannot  make  the  order.  The  better  way  will  be  to  pray 
a  subpama,  and  you  may  then  proceed  with  greater 
security. 


195 


1846. 


This  being  accordingly  done^ 

Mr.  Welford  now  applied  for  an  order  for  substituted 
service  of  the  subpoena  on  the  wife  for  her  husband.  It 
appeared  that  the  husband  had  left  his  wife  in  October 
1844,  and  had  never  since  been  seen  or  heard  of. 


April  23, 


The  Master  of  the  Rolls  considered  that  this  was 
not  a  proper  case  for  substituting  service. 


HALDENBY  v.  SPOFFORTH. 

Tf  SPOFFORTH  was  a  defaulting  trustee  and 
^  1/  •  executor.  He  died,  and  administration  was  taken 
out  to  him,  and  his  representatives  were  made  parties  to 
this  suit.  The  assets  of  R.  Spqjffbrth  were  insufficient  to 
repair  the  breach  of  trust,  and  the  question  was,  whether 
his  administrators  were  entitled  to  their  costs  as  part  of 
the  expenses  of  the  administration. 

It  was  argued,  that  the  administrators  were  in  the 
position  of  the  intestate,  and,  like  him,  could  receive 
nothing  until  they  had  repaired  the  breach  of  trust  It 
was  said  that  the  point  had  been  decided. 

0  2  Mr. 


Jan.  26. 
April  \%. 

Therepr^ 
sentative  of 
a  defaulting 
executor, 
fairly  accouiie 
ing,  is  entitled 
to  deduct  his 
costs  of  suit 
out  of  the 
assets,  though 
they  may  he 
insufficient  to 
repair  the 
breach  of 
trust. 
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1846. 
Haldenby 

V, 

Spoffortu. 


Mr.  KindersUy^  Mr.  Pfirms^  Mr.  Rasch,  and  Mr.  Til- 
loisorij  for  diiFerent  parties. 

7%e  Master  of  the  Rolls  said  he  would  make  in- 
quiries. 


April  16.  The  Master  of  the  Rolls  held  that  the  representative, 

fairly  accounting,  was  entitled  to  deduct  his  costs  of  suit 
out  of  the  assets. 


1847. 
Jan.  28. 
Feb.  8. 

A  Plaintiff, 
having  one  of 
the  IMend- 
ants  under  his 
control,  kept 
back  his 
answer. 
Another  De- 
fendant put  in 
his  answer, 
and  after  great 
delay  on  the 
part  of  the 
Plaintiff, 
moved  to 
dismiss  for 
want  of  pro- 


FORMAN  V.  GRAY. 


r\N  the  2Sd  of  My  1845,  the 
^^   wife  of  Charles  Forman,  by  h( 


bill  was  filed  by  the 
her  next  friend,  against 
her  husband  and  other  Defendants. 


On  the  16th  of  December  1845,  WiUiam  Gover  Grca/ 
filed  his  answer;  and  on  the  30th  of  April  1846,  the 
PlaintiiF  obtained  an  order  for  the  production  of  papers, 
which  had  not  now  been  drawn  up. 

On  the  1st  of  June  1846,  Charles  Forman^  the  Plain- 
tiff's husband,  entered  an  appearance  by  Mn  Robins, 

but  he   had   not   put  in  his 


secution.  The  the  PlainUff's   solicitor, 
Plaintiff,  to 
defeat  the         answer, 
motion,  ob- 
tained an 
order,  of 
course,  to 
amend.   Held, 
that  as  there 


On  the  1 7th  of  December  1846,  WiUiam  Gaver  Gray 
gave  notice,  for  the  21st  of  December^  of  a  motion  to 
dismiss  the  bill  for  want  of  prosecution ;  but  the  Plain- 
was  an  answer  tiff,  on  the  2ist  of  December  (the  Defendant  Charles  For- 
outstandmg,  iv      i      .      ,        , 

the  order  to      tnan  not  having  answered),  obtained  and  served  an  order 
amend  could] 
not.  be  con- 
sidered **  ir- 
r^^lar ; "  but] 
it  was  afler- 


of  course  to  amend  his  bill,  being  the  first  order  of 
course  obtained  for  that  purpose. 

The 


wards  discharged  on  other  grounds.    See  next  ctue. 


[ 
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The  motion  to  dismiss  afterwards  came  on,  but  being     ^  ]^^*[^ 
intercepted  by  the  order  to  amend,  the  Plaintiff  submitted 
to  pay  the  costs,  and  no  other  order  was  made. 

Mr.  Elderton  now  moved  to  discharge  the  order  to 
amend  **  for  irregularity."  He  argued,  that  the  order 
to  amend  had  been  obtained  in  fraud  of  the  General 
Orders ;  that  the  Defendant  had  been  perfectly  regular 
in  his  motion  to  dismiss  for  want  of  prosecution,  DaUon 
V.  Hayter(a) ;  and  on  that  motion  it  would  have  been  no 
answer  to  say,  that  there  was  a  Defendant  whose  answer 
had  not  been  got  in,  unless  it  could  be  shewn  that  due 
diligence  had  been  used  in  attempting  to  obtain  it; 
StifUon  V.  Taylor,  (b)  That  although  the  General  Or- 
ders permitted  a  party  to  obtain  an  order  to  amend, 
within  four  weeks  after  the  last  of  several  answers  was 
to  be  deemed  sufficient,  yet  this  order  must  have  refer- 
ence to  a  bond  fide^  and  not  to  a  ^^  pocket  Defendant" 
under  the  control  of  the  Plaintiff.  That  after  so  great 
a  delay,  it  was  a  fraud  on  the  Defendant  to  obtain  an 
order  of  course,  for  no  other  purpose  than  to  defeat 
his  motion  to  dismiss  for  want  of  prosecution. 

Mr.  Heathfield  contrh.  The  case  of  Dalton  v,  Hayter 
is  a  distinct  authority,  that  the  order  to  amend  is  per- 
fectly regular.  There,  it  is  said,  "  The  expressions  *  the 
last  answer '  and  ^  the  last  of  several  answers '  in  Order 
66.  (r)  and  16.,  art.  3d.  {d)^  clearly  mean  the  last  of  the 
several  answers  filed  by  several  Defendants,  or  by  more 
than  one  Defendant ;  and  pending  the  time  appointed 
by  these  Orders,  as  affected  by  Order  14.  (^),  the  Plain- 
tiff is  entitled  to  obtain  an  order  to  amend."    When  the 

Plaintiff 

(fl)  7  Beanan^  586.  (rf)  Orrf.  Can.  287. 

\h)  4  Hare,  608.  \e)  Ord,  Can,  276. 

(c)  Ord.  Can,  308. 

O  3 
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1847*        PkintifT  obtains  an  order  to  amend  within  the  time  ex- 

^^^^^""^     pressly  and  distinctly  limited  by  the  General  Orders  of 

V.  the  Court,  then,  whatever  may  be  its  effect  as  to  the 

^^^'       other  proceedings  in  the  cause,  it  is  impossible  to  say 

that  it  is  irregular. 

He  also  cited  Lester  v*  Archdale  (a),  and  Peacock  t. 
Sievier  (i),  in  which  it  was  held,  that  an  order  to  amend 
obtained  after  notice  of  a  motion  to  dismiss  is  an  answer 
to  the  motion. 

•  7%^  Master  f^tke  Rolls  ordered  the  motion  to  stand 
over,  to  give  the  Plaintiff  an  opportunity  of  explaining 
the  delay. 


Feb.S,  An   affidavit  was  made,  but  it 'did  not  afford  any 

satisfactory  explanation  of  the  delay. 

Mr.  Eldertan  renewed  his  motion. 

Mr.  Heathfield^  contrcL 

Mr.  EtdertoHf  in  reply. 

The  Master  of  the  Rolls. 

Although  the  delay  has  been  so  gross  and  without 
excuse,  I  cannot  make  the  order  which  is  now  asked. 

It  is  asked  to  discharge  this  order  to  amend,  <*for 
irregularity.''  Now  the  General  Orders  say,  that  within 
a  certain  time  after  the  answer  of  the  last  Defendant  b 
to  be  deemed  sufficient,  the  Plaintiff  is  to  be  at  liberty 

to 
(a)  Anti,  156.  (6)  5  Anions,  553. 
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to  obtain  an  order  of  course  to  amend  his  bill,  and  here  184r7. 
the  last  Defendant  has  not  answered.  Irregularity  is 
therefore  out  of  the  question.  That  there  has  been  a 
gross  abuse  of  the  proceedings  no  one  can  doubt,  for  the 
Plaintiff  has  had  it  in  her  own  power  to  determine  the 
limit  of  time  for  obtaining  the  order  to  amend.  The 
bill  was  filed  on  the  23d  of  July  1845 ;  the  answer  of  the 
last  of  all  of  the  Defendants,  except  of  the  Defendant 
who  is  in  the  power  of  the  Plaintiff,  was  filed  on  the 
16th  of  December  1845,  and  was  to  be  deemed  sufficient 
on  the  10th  of  February  1846.  Observe  the  situation 
in  which  the  parties  were;  on  the  16th  of  December,  all 
the  answers  had  been  put  in,  except  that  in  the  power  of 
the  Plaintiff;  the  Plaintiff  does  nothing  until  Jpril  1846, 
when  she  makes  a  motion  for  the  production  of  papers, 
which,  it  is  said,  has  never  yet  been  drawn  up.  At  the 
end  of  a  full  year  after  his  answer  had  been  filed,  fVil-- 
Ham  Gover  Gray  gave  notice  of  motion  to  dismiss  the 
bill  for  want  of  prosecution.  The  motion  is  m^t  by  an 
order  of  course  to  amend.  There  is  no  pretence  for 
obtaining  leave  to  amend,  except  that  Mr.  Forman  has 
not  answered ;  but  that  does  not  make  the  order  irre- 
gular. The  abuse  may  be  such  as  to  render  it  neces- 
sary to  make  a  Greneral  Order  for  the  purpose  of  pre- 
venting it  (a),  but  I  cannot  say  that  it  is  irregular. 

I  cannot  grant  the  motion,  but  I  shall  refuse  it  with- 
out costs. 

(a)  See  the  General  Order  of  the  13th  AprU  1847. 
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1847. 


March  23. 


FORMAN  V.  GRAY. 


Under  the 
General 
Orders,  any 
Defendant  is 
entitled  to 
move  to  dis- 
miss for  want 
of  prosecu- 
tion, after  the 
expiration  of 
six  weeks 
from  the  time 
when  his 
answer  is  to 
be  deemed 
sufficient. 
Upon  such  a 
motion,  all 
unavoidable 
and  all  just 

and  reason-  «         ,  i      .  •  i«      •  1 1 

able  causes  of  of  such' an  order  in  answer  to  a  motion  to  dismiss  could 

delajjT  maybe    ,jq*   therefore,  be  repeated.     That  the  former  motion 

considered,  i»       i  • 

and  in  the        had  been  refused  on  the  ground  that  the  order  was  not 

cautious  ex-     irregular,  and  that  therefore  this  motion,  which  was  for 

ercise  ot  its  ®        '  ' 

discretion,  the  the  same  object,  ought  not  to  succeed.     On  the  motion 
may        ^^  dismiss,  the  Defendant  got  his  costs ;  if  he  had  in- 
tended to  dispute  the  regularity  of  the  order  to  amend, 
he  ought  to  have  asked   that  the  motion  might  stand 


rWlHE  former  application  of  the  Defendant  William 
Gover  Gray  having  been  refused,  it  was  now  moved 
to  discharge  the  order  of  course  to  amend,  to  take  the 
amended  bill  oiF  the  file,  and  to  dismiss  the  original  bill 
for  want  of  prosecution ;  the  notice  of  motion  omitted 
that  the  ground  of  the  motion  was  *^  for  irregularity.** 

Mr.  Elderton,  in  support  of  the  motion. 

Mr.  Heaikfield,  contra^  in  addition  to  his  former  argu- 
ment, said,  that  there  was  no  danger  of  any  abuse  of 
the  General  Orders,  as  the  Plaintiff  was  restricted  to 
one  order  of  course  to  amend,  and  that  the  production 


over. 


The  Master  of  the  Rolls  reserved  judgment. 


grant  or  re- 
fuse to  grant 
any  further 
time  the 
Plaintiff  may 
require. 

'An  order  of 
course,  though 
obtained 
within  the 
time  limited 
by  the 

General  • 

Orders,  dis- 
charged, on  the  ground  of  the  inexcusable  delay  of  the  Plaintiff,  in  proceeding  and 
getting  in  the  answer  of  a  Defendant  under  her  control,  and  because  it  bad  been 
obtained  for  the  purpose  of  defeating  a  motion  to  dismiss  for  want  of  prosecution. 

The  expressions  "  last  answer  "  and  "  the  last  of  several  answers  "  in  the  General 
Orders  regulating  the  period  within  which  a  Plaintiff  may  obtain  an  order  of  courae 
to  amend,  mean  the  last  answer  required  in  the  then  state  of  the  record. 


The 


Monk  23. 
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7%tf  Master  of  the  Rolls.  1^*Z* 

In  this  case,  the  Defendant  William  Gover  Gray  put 
in  his  answer  on  the  16th  of  December  1845.  The  six 
weeks,  at  the  end  of  which  the  answer  was  to  be  deemed 
sufficient,  and  the  further  time  of  four  weeks,  within 
which  the  Plaintiff  was  at  liberty  to  amend,  expired 
before  the  middle  of  March  1846. 

The  Plaintiff  is  a  married  woman,  suing  by  her  next 
friend.  Her  husband,  one  of  the  Defendants,  appeared 
by  the  Plaintiff's  solicitor ;  but  did  not,  and  has  not  yet, 
put  in  his  answer. 

On  the  17th  of  December  1846,  the  Defendant  Wtl- 
Ham  Gover  Gray,  who  had  for  many  months  been 
entitled  to  move  to  dismiss  the  bill  for  want  of  pro- 
secution, gave  notice  of  his  intention  to  move  for  that 
purpose  on  the  21st  of  December  1846. 

On  that  day,  and  before  the  motion  to  dismiss  could 
be  made,  the  Plaintiff  obtained  an  order  of  course  for 
leave  to  amend  the  bill.  She  produced  this  order  for 
the  purpose  of  shewing  that  an  order  to  dismiss  should 
not  be  made. 

The  Defendant,  William  Gover  Gray^  moved  to  dis- 
charge the  order  to  amend  "  for  irregularity/' 

If  I  could  have  construed  the  expression  <Mast 
answer "  and  "  last  of  several  answers,"  in  Order  66. 
and  Order  16.  art.  SS.,  to  mean  the  last  answer  actu- 
ally filed  at  the  time  of  moving  to  dismiss,  the  order  of 
course  would  have  been  irregular,  because  made  long 
after  the  expiration  of  the  time  to  amend,  if  reckoned 
from  the  time  of  filing  the  answer  last  put  in. 

But 
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1847.  But  it  appeared  that  there  was  an  answer  still  out- 

standingy  and  the  last  answer  required  by  the  Plaintiff's 
bill  not  having  been  filed,  it  seemed  to  me,  that  the 
order  to  amend,  though  obtained  after  gross  and  inex- 
cusable delay,  was  not,  in  strictness,  irregular.  It  has 
been  supposed,  that  I  expressed  a  contrary  opinion  in 
DaUon  ▼.  Hayter{a) ;  but  it  is  quite  otherwise,  as,  in 
that  case,  I  stopped  the  counsel  who  was  arguing  against 
the  point  raised  on  the  other  side,  that  the  <Mast  an- 
swer,'' in  the  order  referred  to,  meant  the  last  answer 
actually  filed  at  the  time  of  moving  to  dismiss ;  and  all 
the  expressions  used  in  the  judgment  with  respect  to 
the  <^  last  answer  filed,"  must  have  reference,  as  I  in- 
tended, to  the  filing  of  the  last  answer  required  in  the 
then  state  of  the  record. 

The  Defendant's  motion  to  discharge  the  Order  of 
course  to  amend  <<  for  irregularity"  having  been  refused, 
he  now  moves  that  the  order  may  be  discharged,  on  the 
ground  that  it  was  obtained  only  for  the  purpose  of 
delay,  and  in  evasion  of  the  plain  intent  of  the  Orders  of 
May  1845. 

In  considering  orders  of  course  obtained  at  the  Rolls 
in  causes  attached  to  other  branches  of  the  Court,  there 
has  been  occasion  to  observe  upon  the  importance  of 
distinguishing  orders  properly  called  irregular,  which 
may  and  ought  to  be  disposed  of  here,  from  orders  not 
strictly  irregular,  but  which  ought  not  to  have  been  ob- 
tained, by  reason  of  merits  or  of  the  conduct  of  parties 
in  the  cause,  which  can  be  properly  considered  and 
disposed  of  only  by  the  Lord  Chancellor,  op  in  the 
Courts  to  which  the  causes  belong,  and  are  not  within 
the  jurisdiction  of  thb  Court  "  To  avoid  the  assumption 

of 
{a)  7  Beavan^  p.  589. 
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of  any  such  jarisdiction,  I  have  endeavoured  to  avoid  184<?. 
interfering,  except  in  cases  properly  and  strictly  called 
irregular,  and  not  to  give  to  the  word  ^^  irregularity  " 
any  such  extended  meaning,  as  would  draw  into  this 
Court  the  consideration  of  the  conduct  of  parties  in  the 
prosecution  of  causes  not  within  its  jurisdiction. 

The  present  is  a  Rolls'  cause,  and  if  the  Defendant's 
former  motion  had  been  to  discharge  the  order  to 
amend,  without  founding  it  solely  on  the  alleged  irregu- 
larity, I  should  have  had  to  consider  the  question  raised 
on  the  present  motion. 

Under  the  Orders,  any  Defendant  is  entitled  to  move 
to  dismiss  the  bill,  aiter  the  expiration  of  four  weeks  from 
the  time  when  his  answer  is  deemed  to  be  sufficient. 

The  circumstances  of  the  case  may  be  such,  that,  al- 
though the  Defendant  is  entitled  to  move  to  dismiss,  and 
the  Plaintiff  is  not  in  a  condition  to  take  the  next  step 
in  the  cause,  the  Court  may  not  think  fit  to  Order  the 
bill  to  be  dismissed. 

The  Plaintiff  may  not  have  been  able,  with  his  utmost 
diligence,  to  proceed  effectually  against  other  Defend- 
ants, or  to  obtain  some  answer  which  he  may  require; 
he  may  be  so  circumstanced  as  not  to  be  able  to  obtain 
justice  without  amending  his  bill,  and  not  able  to  amend 
effectually  without  an  allowance  of  time.  On  the 
motion  to  dismiss,  all  unavoidable  and  all  just  and  rea- 
sonable causes  of  delay  may  be  considered ;  and  in  the 
cautious  exercise  of  its  discretion,  the  Court  may  grant, 
or  refuse  to  grant,  the  time  which  the  Plaintiff  may  re- 
quire. But  the  grant  of  further  time  is  what  is  called 
an  indulgence ;  and  as  it  cannot  be  granted  without  in- 
terfering with   the  Defendant's   right  to  dismiss,  the 

Court 
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Court  has  to  consider,  what  have  been  and  are  the 
causes  of  delay,  what  is  due  to  the  justice  of  the  case, 
and  what  may  be  the  relative  inconveniences  which  may 
probably  arise  from  the  grant  or  refusal  of  the  time 
asked  for,  and  what,  if  any,  terms  ought  to  be  imposed 
on  the  Plaintiff,  if  time  be  given  to  him. 

In  the  present  case,  it  appears  to  me,  upon  the  facts 
stated  in  the  affidavits,  that  the  Plaintiff  has  not  given 
any  satisfactory  reason  for  her  delay,  or  shewn  any  title 
to  indulgence. 

I  think  that  it  is  contrary  to  the  intention  of  the 
Orders,  that  the  Plaintiff,  afler  delaying  so  long  as  to 
entitle  a  Defendant  to  move  to  dismiss,  should  direcdy 
or  indirectly  obtain  further  time  without  the  leave  of 
the  Court,  or  without  a  consideration  of  the  causes  of 
delay,  and  of  what  may  be  due  to  justice,  under  the  cir- 
cumstances of  the  case ;  and  I  think  that  it  would  be 
contrary*  to  the  intention  of  the  Orders,  if  the  Plaintiff 
were,  in  effect,  to  obtain  time  against  one  Defendant, 
by  wilfully  withholding  the  answer  of  another  Defend- 
ant who  is  acting  under  his  influence ;  and  such  time 
would  be  obtained,  if  the  right  to  amend,  by  order  of 
course,  could  be  acted  upon,  after  a  notice  of  motion, 
duly  served,  to  dismiss  the  bill,  and  if  the  order,  ob- 
tained as  of  course,  could  be  employed  to  defeat  the 
notice  to  dismiss,  in  a  case  where  the  Plaintiff  has  wil- 
fully, or  for  his  own  convenience,  or  by  mere  neglect, 
omitted  to  obtain  the  answer  of  another  Defendant,  and 
has  no  excuse  for  the  delay,  which  entitled  the  Defend- 
ant who  applies  to  move  to  dismiss. 

The  Defendant,  being  entitled  to  move  to  dismiss,  is, 
I  think,  entitled  to  say,  that  further  time  is  not  to  be 
given  to  the  Plaintiff  without  some  reason  being  as- 
signed 
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signed  for  it  It  is  no  reason  for  her  to  say,  that  an  ^  I847. 
order  of  course  has  been  obtained  to  amend  the  bill,  in 
a  case  in  which  it  appears  that  the  right  to  amend  is 
founded  on  the  want  of  an  answer,  which,  but  for  the 
inexcusable  neglect  and  delay  of  the  Plaintiff  might 
have  been  long  since  filed. 

It  may  be  proper  to  prevent  orders  of  course  to 
amend,  after  due  service  of  notices  of  motion  to  dis- 
miss (a) ;  but  the  question  here  depends  on  the  conduct 
of  the  Plaintiff  in  the  prosecution  of  the  suit ;  and  in 
the  present  state  of  the  Orders,  it  is  not,  in  my  opinion, 
a  mere  question  of  regularity  or  irregularity. 

The  Plaintiff,  acting  on  her  supposed  right  to  obtain 
an  order  of  course  to  amend,  produced  it  in  opposition 
to  the  motion.  She  might,  without  actually  obtaining 
the  order,  have  claimed  a  right  to  it,  or  might  have 
asked  for  time,  on  just  grounds,  if  any  there  had  been. 
If  she  had  done  so,  her  case  would  have  been  consi- 
dered ;  but,  from  the  evidence  now  adduced,  it  would 
have  appeared,  that  she  was  not  entitled  to  any  allowance 
of  further  time;  and  I  am  of  opinion  that  she  ought  not 
to  be  allowed,  by  means  of  an  order  of  course  to  amend 
obtained  under  such  circumstances,  to  obtain  an  in- 
dulgence, which  would  have  been  refused  if  asked  for 
upon  a  true  statement  of  the  facts. 

I  think  I  ought  to  discharge  the  order  on  this  motion 
on  the  ground  on  which  it  is  made. 

If  the  Plaintiff  will  undertake  to  get  in  the  remaining 
answer  to  the  original  bill,  and  file  a  replication  within  a 
week,  that  bill  may  be  retained. 

The 
(a)  See  the  (General  Order  of  April  1847,  ante,  p.  viL 


206 


CASES  IN  CHANCERY. 


1847. 


The  order  to  amend  was  accordingly  discharged  with 
costs,  and  the  amended  bill  (there  having  been  a  new 
engrossment),  was  ordered  to  be  taken  oiF  the  file* 


Mardi  23. 


ARNOLD  V.  ARNOLD. 


On  a  motion 
to  discharge 
an  order  of 
course  to 
amend,  in  a 
cause  attached 
to  another 
branch  of  the 
Court,  the 
M.  R.  has  not 
jurisdiction  to 
take  into  his 
consideration 
the  conduct 
of  the  parties, 
and  will  only 
determine 
whether  the 
order  has  been 
regularly  ob- 
tained. 

An  order  of 
course  to 
amend,  ob- 
tained while 
an  answer  is 
outstanding, 
is  not  **  irre- 
gular," 

though,  under 
the  circum- 
stances, it  may 
have  been  im- 
properly ob- 
tained. 


^T^HIS  cause  was  attached  to  the  Court  of  the  Vice- 
•*"  Chancellor  Wigram.  The  bill  was  filed  on  the 
2Srd  of  July  1846,  and  several  of  the  Defendants  who 
had  put  in  their  answers  in  December  1846,  recently 
gave  notice  to  dismiss  the  bill  for  want  of  prosecution. 
There  being  other  Defendants  who  had  not  appeared, 
the  Plaintiff,  after  service  of  the  notice  of  motion 
to  dismiss,  obtained,  at  the  Rolls,  an  order  of  course 
to  amend.  The  motion  to  dismiss  having  come  on 
before  the  Vice-Chancellor  fVigramj  his  Honour 
thought,  that  the  order  to  amend  prevented  an  order 
to  dismiss,  and  he  directed  the  motion  to  stand  over, 
with  liberty  to  apply  to  this  Court  to  discharge  the 
order  to  amend. 

Mr,  Hare  now  moved  to  discharge  the  order  "  for 
irr  egularity."  He  cited  a  case,  Myers  v.  Wetkerallj  be- 
fore Vice-Chancellor  fVigram.  (a) 

The  Master  qftke  Rolls. 

The  cause  Is  attached  to  another  branch  of  the  Court; 
I  have  therefore  no  right  to  look  at  the  merits  or  con- 
duct 


(a)  Unreported. 
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duct  of  the  parties.  My  impression  is,  that  this  order 
was  not  properly  obtained ;  but  I  cannot  say  it  is 
"  irregular." 

Mr.  EldertoHj  contra,  contended  that  the  Order  was 
not,  in  strictness,  irregular,  and  that  the  cause  being 
attached  to  another  branch  of  the  Court,  the  Master 
of  the  Rolls  could  not  look  at  the  merits,  or  consider  the 
conduct,  of  the  parties. 


J  847. 


Mr.  Hare,  in  reply. 

TTie  Master  of  the  Rolls. 

In  considering  the  regularity  of  this  order,  I  ought 
to  abstain  from  taking  into  my  consideration  the  con- 
duct of  the  parties,  because  the  cause  is  ascribed  to  his 
Honour  Sir  J.  Wigram.  {a) 


If  I  thought  that  the  words  *^  the  answer  or  the 
last  of  several  answers  '^  were  not  to  be  considered  as 
meaning  the  last  answer  of  several  Defendants,  but  the 
last  answer  then  put  in,  then  this  order  to  amend  might 
be  considered  to  have  been  irregularly  obtained ;  but 
neither  the  words  nor  the  meaning  of  the  General 
Orders  (b)  are  such  ;  and,  in  some  cases,  great  injustice 
might  result  from  so  holding,  for  a  Plaintiff  might,  with- 
out any  default  of  his  own,  be  unable  to  complete  his 
case,  and  yet  have  his  bill  dismissed  for  want  of  pro- 
secution. 


(a)  See  the  6th  Order  of  the 
9th  May  1839,  Ord,  Can.  137. 
Robmton  v.  MUner,  5  Beav,  49. 
Hooper  v.  Paver,  6  Beav,  173. 
St.  Victor  V.  Devereux,  ib.  584. 
The  Marqm  of  Hertford  v.  IMue^ 


It 

7  Beav.  160.  Plomer  v.  Mac^ 
donald,  8  Beav.  191.  Holcombe 
V.  AtUrobus,  ib.  405.  Wool  v. 
Toumley,  ante,  p.  41.,  and  For* 
man  v.  Gray,  ante,  p.  196.  200. 
(b)  Ord.  Can.  308. 
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1847.  It  appears  to  me,  that  when  the  PlauitiiF  desires 

leave  to  amend,  pending  a  motion  to  dismiss  for  want 
of  prosecution,  the  application  ought  not  to  be  as  of 
course,  but  that  the  circumstances  ought  to  be  brought 
before  the  Court  to  see  whether  they  justify  it.  (a) 

I  cannot  grant  this  motion ;  but  I  may  observe,  that 
it  might  be  perfectly  right  for  me  to  refuse  it,  and  yet 
be  equally  right  for  the  Lord  Chancellor  to  grant  it; 
for  he  can  look  into  the  merits  which  I  have  no  juris- 
diction to  do.  I  should  feel  most  anxious  to  afford 
every  facility  in  discharging  this  order,  founded  on  the 
opinion  of  Vice-Chancellor  fVigram  on  the  merits,  if  I 
could  do  it 

(a)  See  the  General  Order  of  the  i3th  April  1847.\ 


Note. — The  case  was  taken  before  the  Lord  Chancellor  by  way 
of  appeal,  and  was  affirmed  by  him  on  the  8th  of  May  1847. 
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OF 
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IN 

THE  ROLLS   COURT. 


In  re  BLAKE  AND  YOUNG.  March  ii. 

N  order  had  been  obtained  "  in  the  matter,"  and  The  12th 

not  in  a  cause,  for  the  taxation  of  the  bill  of  costs  Qr^jer  of 

of  Messrs.  Blake  and  Youm^  and  a  sum  of  195/.  was,  /*w5'"^  J^^*!. 

h&s  reference 
on  taxation,  found  due  from  them  to  Mrs.  Miller  their  only  to  orders 

client.  in  B  cause. 

and  IS  inap- 
plicable to  the 

By  an  order  dated  the  8th  day  of  May  1845,  it  was  oXn^'wA?. 
ordered,  that  Messrs.  Blake  and  You?ig  should  pay  the 
195/.  within  a  fortnight*  Afterwards,  on  the  26th  of 
July,  the  four  day  order  was  made,  by  which  they  were 
ordered  to  pay  the  amount  in  four  days  after  personal 
service  of  the  order,  or  in  default  to  stand  committed,  (a) 
The  order  was  served,  but  the  solicitors  made  default  in 
paying. 

Mr. 
(a)  See&/on,432. 
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Mr.  Eldertofi  now  moved,  that  the  tipstaff  should 
apprehend  Messrs.  Blake  and  Ycur^j  and  bring  them  to 
the  bar  of  the  Court  for  not  obeying  the  last  order. 
He  stated^  that  the  four  day  order  did  not  contain  the 
indorsement  required  by  the  12th  amended  order  of 
August  1841  {a\  and  observed,  that,  though  the  expres- 
sion in  the  12th  General  Order  o(  August  1841,  <<  every 
order  or  decree,"  .was  very  unlimited,  still  it  was  not 
applicable  to  the  present  case ;  for  the  form  of  the  in- 
dorsement was,  that,  on  default,  the  party  would  be  liable 
"  to  be  arrested  under  a  writ  of  attachment,''  or  "by  the 
serjeant-at-arms,"  which  would  be  untrue  in  the  pre- 
sent instance,  where  the  penalty  for  nonpayment  was, 
that  the  parties  should  stand  committed  and  be  liable 
to  be  arrested  by  tipstaff,  and  not  upon  an  attachment 
or  by  the  seijeant-at'^arms. 

The  Master  of  the  Rolls  said  that  no  decision  on 
the  present  occasion  would  help  the  applicant;  but  his 
impression  was,  that  the  Lord  Chancellor  had  considered 
that  the  12th  General  Order  had  reference  only  to 
orders  in  a  cause^  and  to  which  the  indorsement  was 
applicable,  (i) 

He  granted  the  application,  and  made  the  order  for 
the  tipstaff. 

(a)  Ord.  Can.  1 67.  Hare^  97. ;  and  /«  fff  Damd  Tay^ 

(5)  See  Lane    v/  OUoer,  2      for,  M.  B.  23d  Mar.  1847. 
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1846. 


NELSON  V.  DUNCOMBE.  ^    .  „, 

March  21. 

DUNCOMBE  V.  NELSON,  ^^«>- 

'HE  question  in  these  causes  related  to  the  right  If  a  trustee 

Dfi  Sllfiu  HI 

of  Mr.  Duncombe  to  retain,  out  of  monies  held  by  Chancery  for 

him  in  trust  for  Mr.  Nelson,  the  amount  expended  for  an  account, 

'^  and  It  appears 

the  protection  and  support  of  the  latter  during  five  years  that  he  has 

in  a  lunatic  asylum  (there  having  been  no  commission),  p^5^^,^g 

and  also  the  expenses  of  suing  out  a  commission  of  of  money  for 

lunacy  at  the  end  of  that  time,  under  which  Mr.  Nel'  and  safety, 

son  had  been  found  to  be  of  sound  mind.     The  cir*  ^^  ?>'  ^^^ 

maintenance 

cumstances  were  as  follows :  —  and  support, 

oflaaceitui 
que  inut,  at  a 
It  appeared,  that  Mr.  Nelson,  in  the  lifetime  of  his  time  when  he, 

mother,  had  been  considered  to  be  of  unsound  mind,  TO^mcapable 

and,  upon  the  usual  medical  certificates,  he  was,  in  of  taking  care 

March  18  S3,  at  his  mother's  request,  placed  in  a  lunatic  ooun  will 

asylum.  allow  him 

credit,' in 
accoimt,  for 

At  the  end  of  three  months,  however,  he  was  dis-  wjc^sumsof 
^  '  '  money, 

charged,  and,  in  December  in  the  same  year  18SS,  his      A  bill  may 

mother  made  her  will,  whereby  she  gave  the  residue  of  nLne  of*apcr- 

'  her  son  alleged  to 
be  of  unsound 
mind,  though  not  so  found  by  inquisition,  by  any  one  professing  to  be  his  next  friend ; 
and  such  a  person  may  be  sued  as  a  Defendant,  and  the  Court  then  appoints  a 
guardian  to  answer  for  him.  In  such  cases,  the  Court  imposes  all  the  restraints 
of  infancy,  and  the  party  Is  bound  by  the  acts  of  the  guardian  so  appointed.  Tlie 
Court,  haying  proper  evidence  that  they  are  incapable  of  protecting  their  own  in- 
i^erests,  treats  them  as  in^ts,  or  as  insane,  though  not  so  round  by  mqmsition  ;  and 
Deing  satisfied  that  their  next  friend  or  jguardian  pays  i)roper  attention  to  their  in- 
terests, and  making  all  necessary  inquuies  to  ascertain  their  rights,  and  what  is 
beneficial  to  them,  or,  if  necessary,  directing  that  a  commission  may  be  applied  for, 
ultimately  deals  with  their  rights  and  property  as  justice  may  require. 

A  contract  may  be  implied,  in  &TOur  of  a  person  who  has  supplied  a  person  of 
unsound  mind  though  not  so  found  by  inquisition,  with  necessaries,  or  has  provided 
him  with  proper  protection  and  support,  semble. 

.  Jurisdiction  of  the  Court  to  intafere  for  the  protection  of  a  lunatic  not  found  so 
by  inquisition. 

All  executor  was  allowed,  under  the  drcumstances,  the  costs  of  a  cross  cause  for 
administration  of  the  estate  instituted  by  him  against  his  cestui  que  trust, 

P2 
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1846.        her  property  to  Mr.  Ndson^  and  appointed  liim  sole 

^^^^^'^     executor.     In  February  1 8S4,  she  made  a  codicil  to  her 

v.  will,  whereby  she  appointed  Mr.  Duncombe  joint  executor 

DCNCOIfBE.      ^j^i^  jjgj.  ^^^        gjj^  jj^  jj^  j^^  jgg^^  ^^^  jj^^  ^jjj  ^^ 

proved  by  Duncombe  alone.  In  1835,  Duncombe^  who 
had  in  his  hand  considerable  sums  of  money,  held  in 
trust  for  Ndsofiy  offered  to  account;  but  the  latter  took 
no  notice  of  the  offer,  and  seemed  to  have  refused  to 
have  any  communication  with  him. 

In  this  state  of  things,  and  in  August  18S9,  Nelson  was 
taken  before  a  police  magistrate,  on  a  charge  of  having 
threatened  to  kill  or  do  some  bodily  harm  to  a  medical 
gentleman,  and  he  was  ordered  to  find  sureties  to  keep 
the  peace.  On  his  failing  to  do  so,  he  was  committed 
to  prison ;  but  the  magistrate  certified,  *^  that  he  was 
much  more  fit  for  the  protection  of  a  lunatic  asylum 
than  a  house  of  correction."  Having  no  relation  or 
friend,  application  was  made  to  Duncombe,  and  it  was  sug- 
gested to  him  that  Nelson*s  former  malady  had  returned. 
Duncombe  interfered  and  procured  medical  advice.  He 
then  applied  to  the  magistrate  by  whom  Nelson  had  been 
committed,  and,  upon  the  medical  certificate  required  by 
law,  and  with  the  authority  of  the  magistrate,  he  pro- 
cured Nelson  to  be  removed  from  the  prison  to  a  lunatic 
asylum,  where  the  expenses  of  his  maintenance,  &c« 
were  defrayed  by  Duncombe,  out  of  monies  in  his  hands 
belonging  to  Nelson.  No  commission  of  lunacy  was 
applied  for,  and  Nelson  remained  confined  for  upwards 
of  five  years.  He  escaped  from  the  asylum  in  September 
1844,  and  consulted  his  present  solicitors.  They  ob- 
tained medical  opinions,  which  stated  the  existence  of  a 
mild  form  of  insanity,  but  that  it  would  be  improper 
again  to  place  him  in  a  lunatic  asylum.  The  solicitors 
communicated  the  opinions  to  Mr.  Duncombe,  and  they 
urged  him  to  apply  for  a  commission  of  lunacy,  or  ac- 
count 
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count  and  pay  over  the  balance.     Mr.  Duncombe^  how-       1846. 

.  ever,  declined  to  take  out  a  commission,  but  stated  his     ^^^"^^^ 

.1  ,1      .  Nelson 

willingness  to  account  to  the  parties  who  could  give  o. 

him  a  proper  discharge.  Duncombe. 

On  the  11th  of  Ncnember  1844f,  Nelson  filed  his  bill 
against  Duncombe  for  an  account  of  his  mother's  estate. 
A  few  days  afterwards,  Duncombe  was  informed  by  the 
Secretary  of  lunatics,  that  it  had  been  reported  that 
Nelson  was  a  violent  lunatic,  and  unsafe  to  be  abroad, 
and  that  it  was  his  duty  to  apply  for  a  commission ;  and, 
in  consequence,  a  further  communication  took  place  be* 
tween  the  solicitors  of  the  parties,  and  ultimately  Dtm" 
combe  consented  to  sue  out  a  commission.  Duncombe 
prosecuted  the  commission,  and  on  the  22nd  of  April 
1845,  the  jury  found  Nelson  to  be  of  sound  mind. 
Nelson  having  refused  to  allow  to  Duncombe  the  money 
paid  during  his  confinement,  and  all  other  payments 
made  without  his  authority,  Duncombe,  on  the  Sd  of 
June  1845,  filed  the  second  bill,  praying  a  declaration 
of  his  right  to  the  allowances,  and  that  the  allowance 
may  be  made  on  taking  the  accounts. 

The  evidence  given  by  the  keeper  of  the  lunatic 
asylum,  on  the  occasion  of  the  execution  of  the  commis- 
sion, was  proved  in  the  cause,  which  tended  to  shew 
that  the  state  of  mind  of  Nelson,  during  the  whole  time 
he  had  been  in  confinement,  had  undergone  no  change. 

The  two  causes  now  came  on  for  hearing. 

Mr.  Kindersley  and  Mr.  Bates,  for  Mr.  Nelson,  con- 
tended, that  he  was  not  liable  to  pay  either  the  ex- 
penses incurred  in  the  lunatic  asylum,  or  those  of  the 
proceedings   under   the  commission;   for,   as  to  the 

P  a  first. 
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first,  the  findiDg  of  the  jury  was  ooodusive  as  to  his 
sani^  at  the  time ;  and  the  evidence  of  the  keeper  of 
the  lunatic  establishment  himself  shewed^  that  he  had 
been  in  the  same  state  of  mind  from  the  time  of  his 
admission.  It  appeared,  therefore,  that  Mr.  Nelson, 
thongh  of  an  excitable  temper,  was  sane  through  the 
whole  of  the  period;  and  consequently,  that  there  was 
no  direct  obligation  nor  any  implied  contract,  under 
which  he  could,  at  law,  be  considered  liable.  That  it 
was  not  reasonable  to  expect,  that  the  PlwntiflT,  who  had 
been  wrongfully  subjected  to  coercion  and  imprison- 
ment for  five  years,  and  had  thus  lost  the  enjoyment 
of  the  best  period  of  his  life,  should  consent  to  bear  the 
expenses. 


Secondly,  as  to  the  commission,  they  contended,  that 
as  the  Defendant  had  failed  therein,  Ndson  was  not  liable 
to  pay  the  costs  of  the  proceedings. 

Thirdly,  that  the  second  suit  had  been  unnecessarily 
instituted,  and  that  Duncombe  might  have  obtained,  in 
the  first  suit,  all  the  relief  to  which  he  was  entitled. 

Mr.  Turner  and  Mr.  JC  H.  Taylor  for  Mr.  Duncombe. 


There  can  be  no  doubt  of  the  existence  of  the 
Plaintiff's  insanity  prior  to  the  inquisition  ;  that  malady 
existed  in  his  mother's  life,  when  he  was  confined  upon 
the  usual  medical  certificates,  and  with  his  mother's 
concurrence.  It  recurred  again  afler  her  death,  when 
he  threatened  the  life  of  her  medical  adviser.  The  De- 
fendant, on  that  occasion,  did  not  volunteer  his  inter- 
ference, but  being  applied  to,  as  the  executor  of  the 
Plaintiff's  mother  and  his  only  friend,  at  a  time  when 
the  Plaintiff  was  imprisoned,  he  boiiA  fide  interfered  for 
bis  protection.  All  was  done  from  a  proper  and  laud- 
able 
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able  motive,  and  according  to  the  proper  legal  formali- 
ties.   Medical  certificates  were  obtained,  and  it  must 
be  assumed  that  the  lunatic  visitors  performed  their       ^ "^^ 
duty,  and  on  their  quarterly  visitation  inquired  into    I^uncombe. 
his  case. 

Where  support  and  protection  is  honajide  a0brded  to 
a  lunatic,  the  law  implies  a  contract  to  pay  out  of  his 
property:  Jfentworik  y.Tubb(a)^  WUUams  v.  Weni'- 
worth  (b) ;  see  also  Selbj^  v.  Jackson  {c). 

The  same  rule  must  apply  where  the  insanity  is 
partial,  if  the  party  be  incompetent  to  protect  himself; 
for  the  implication  arises  from  the  necessity  of  the  case; 
and  if  it  were  otherwise,  a  person  in  a  state  of  pardal  or 
temporary  insanity  might,  though  with  ample  means, 
be  left  abandoned,  defenceless,  and  unprovided  for.  It 
is  not,  however,  necessary  to  resort  to  that  principle, 
for  when  a  party  is  seeking  equity,  this  Court  will 
compel  him  to  do  it  This  Court  always  throws  its 
protection  around  persons  incompetent  to  protect  them- 
selves, though  not  found  lunatic  by  inquisition,  and  will 
apply  any  funds  in  Court  6r  in  the  course  of  adminis- 
tration, belonging  to  such  a  person,  in  his  support  and 
protection.  This  was  done  by  Lord  Eldon  in  the  case 
of  Sherwood  v.  Sanderson  (d).  If  the  Defendant  had 
applied  to  this  Court  at  the  time,  a  similar  course  would 
have  been  pursued,  and  he  is  equally  entitled  to  have 
the  benefit  of  the  jurisdiction  and  the  monies  paid  for 
the  Plaintiff  allowed  in  account,  upon  his  satisfying  the 
Court,  upon  an  inquiry,  if  necessary,  that  the  expenditure 
was,  under  the  circumstances,  necessary  and  proper* 

As 

(d)  1  F.4-  C.  (C.C.)  171.,  and  (c)  6 Beavan,  192. 

2Y.^a  (CC.)  537.  (d)  19  Vet.  280, 

(b)  5  Beavan,  325, 

^4 
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1846.  As  to  the  commission,  it  was  sued  out  at  the  insti- 

gation and  suggestion  of  the  Secretary  of  lunatics  and  of 
the  solicitors  of  the  Plaintiff,  and  for  his  benefit ;  the 
expense  ought,  therefore,  to  be  allowed ;  besides  which, 
there  was  an  express  agreement  to  pay  them. 

The  cross  bill  was  necessary  in  order  to  put  in  issue 
matters  subsequent  to  the  answer;  without  it,  the  De- 
fendant's case  could  not  have  been  properly  brought 
before  the  Court. 

Mr.  Kindersley  in  reply. 

The  Master  of  the  Rolls. 

This  is  a  case  too  important  in  its  consequences  to 
be  decided  at  the  present  moment.  I  must  take  an 
opportunity  of  looking  into  the  cases,  and  especially  of 
considering  the  judgment  of  Lord  Eldon  which  has  been 
cited  to-day. 

If  one  considers  the  case  of  this  Plaintiff  in  its  bare 
outline,  a  gentleman  shut  up  in  a  lunatic  asylum  for 
five  years,  getting  out  of  ft  only  by  stealth,  and  after  - 
his  escape,  found,  upon  a  commission  of  lunacy,  to  be 
of  sound  mind,  one  cannot  be  surprised  at  his  feeling 
a  great  indisposition  to  pay  any  of  the  expenses  which 
have  been  occasioned.  If  such  treatment  had  been  the 
result  of  fraud  or  malice,  or  even  of  rashness,  a  greater 
offence  could  scarcely  have  been  committed,  than  that 
of  which  he  had  been  the  victim. 

But,  on  the  other  hand,  consider  this:  —  Here  was 
a  man  without  a  relation  in  the  world,  who  had,  un- 
fortunately, been  in  such  a  state  of  mind,  that  he  was,  by 
his  mother,  in  her  lifetime,  placed  under  control  and 
protection;  after  her  death  he  was  found  committing 

acts 
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acts  of  violence,  and  taken  before  a  magistrate;  he  could  1846. 
find  no  bail,  and  a  certificate  was  given,  that  he  was  "^^^^ 
much  more  fit  for  medical  treatment  than  for  punish-  ^  v. 
ment;  upon  this  certificate  it  seemed  proper  that  he 
should  be  taken  care  of  in  some  fit  place.  Again,  he 
had  no  relation  in  the  world,  and  the  only  person 
known  to,  or  in  any  way  connected  with  him,  was  the 
executor  of  his  mother's  will,  who  had  in  his  hands 
property  belonging  to  him.  In  this  ;5tate  of  distress, 
destitution,  and  liability  to  punishment,  the  executor 
bond^fide  interferes  for  his  protection,  relying  on  the 
proper  constituted  authorities  for  the  due  examination 
into  his  case  firom  time  to  time,  and  it  was  upon  or  in 
consequence  of  their  certificates,  that  the  Plaintiff  was 
continued  in  custody.  Again,  after  his  escape,  it  became 
necessary  to  examine  into  his  case,  even  in  the  opinion 
of  those  persons  who  had  then  taken  upon  themselves 
to  advise  and  protect  him,  so  that,  even  then,  his  state 
of  mind  was  such  as  to  render  a  legal  inquiry  neces- 
sary. Upon  that,  a  commission  of  lunacy  issued,  and 
it  turned  out,  upon  a  full  investigation,  that  he  was,  at 
the  time  of  the  inquisition  (saying  nothing  of  the  past 
time)  of  sound  mind.  The  question  then  is  this,  whe- 
ther, in  an  account  taken  in  this  Court  against  that 
trustee,  he  is  to  be  deprived  of  the  expenses  which  he 
has  honSiJide  paid,  with  a  view  to  the  protection  of  his 
cestui  que  trust. 

If  he  had  been  all  the  while  of  sound  mind,  there 
would,  indeed,  be  no  question  at  all  about  the  matter. 
The  whole  of  this  would  have  been  improper ;  but  it  is 
admitted  that  he  was  not  always  of  sound  mind,  and 
that  he  had  a  tendency  to  insanity.  He  had  committed 
a  violence  which  was  attributed  to  insanity,  and  before 
the  commission  was  applied  for  there  was  the  admis- 
sion of  his  own  agent  that  the  matter  was  proper  to  be 
inquired  into. 

Is 


218 


CASES  IN  CHANCERY. 


184& 


Nelson 

V. 
DUNCOMBE. 


Is  he,  theo,  to  come  and  ask  the  assistance  of  this 
Court  in  getting  the  money  from  the  executor  of  his 
mother,  without  making  him  any  allowance  for  his  outlay 
for  his  protection,  and  that  on  the  ground  that  there  is 
no  debt  ?  Consider  for  a  moment  what  the  state  of  any 
person  in  this  unhappy  predicament,  without  fnends^ 
relations,  or  any  body  but  the  trustee  to  take  care  of 
him,  would  be,  if  that  trustee  is  to  be  told,  ^<  whatever 
acts  of  violence  or  insanity  your  ceshd  que  trnst  may 
commit,  if  you  interfere  at  all  for  his  protection,  either 
to  shield  him  from  punishment  or  any  other  consequences 
of  his  own  acts,  or  for  the  safety  of  the  public,  you  do 
it  at  your  own  peril,  for  not  a  fiurthing  expended  by  you 
shall  be  allowed,  unless  yon  previously  obtain  the 
sanction  of  a  Court  of  Equity,  which  alone  has  a  right 
to  administer  the  fund  in  your  hands.''  It  is  hard  to  con- 
ceive that  any  state  of  things  so  shocking  should  exist 


Nevertheless,  that  does  not  determine  the  question  as 
to  the  jurisdiction ;  and  with  regard  to  that,'!  shall  look 
at  the  cases,  for  the  purpose  of  seeing  how  far  there  is 
authority  for  its  exercise.  I  agree  that  neither  of  the 
cases  referred  to,  one  in  this  Court,  and  the  other  be- 
fore the  Vice-Chancellor  Knight  Bruce,  and  the  Lord 
Chancellor,  answers  this  case;  the  other  authority 
cited  comes  much  nearer  to  it.  If  that  case  should 
not,  from  the  dicta  to  be  found  in  it,  authorise  the 
allowance  in  the  present  case,  then  the  question  will 
be,  whether  the  general  jurisdiction  of  this  Court  autho- 
rises it  This  Court  has  not  merely  jurisdiction  over 
the  property,  but  it  has  also  a  special  and  parental  juris- 
diction, which  it  exercises,  not  only  in  favour  of  infants, 
who  on  account  of  their  infency,  are  not  able  to  protect 
themselves,  but  also  in  the  case  of  adults  who  are  not 
in  a  situation  to  manage  themselves  and  property.  How 
is  it,  that  this  Court  continually  exercises  its  jurisdiction 
in  cases  of  process  issuing  against  persons  who  are 

lunatics, 
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lunatics,  though  not  found  to  beso^ — persons  incapable 
of  managing  their  own  afiairs,  but  not  found  to  be  luna* 
tics  ?  How  often  the  Court  interferes,  and  appoints  a 
guardian  ad  liiem  to  act  for  them,  and  provides  for  the 
expenses,  so  that  justice  may.  be  done  in  those  particular 
cases.  I  think,  therefore,  it  is  a  mistake  to  say,  that  the 
jurisdiction  of  the  Court  regards  merely  the  properQr 
in  such  cases ;  for  there  are^  I  think,  many  cases  in 
which  the  Court,  having  to  deal  with  property  which 
the  owner  is  not  competent  from  incapacity  of  mind  to 
nse  or  protect  for  his  own  benefit,  does,  when  the  cir- 
cumstances of  the  case  require  it,  exercise  a  paternal 
and  protective  jurisdiction  beyond  the  questions  arising 
upon  mere  legal  claims. 


1846. 


Nelson 
puncombe 


I  will  look  at  the  case  with  care.  One  ought  to  make 
every  allowance  for  the  feelings  of  this  gentleman :  he 
cannot  think  that  these  proceedings  were  for  his  benefit, 
and,  having  got  the  verdict  of  the  jury  in  his  favour, 
may  find  it  very  unpleasant  to  make  any  allowance  of 
this  kind.  That  is  not  the  question  —  the  question  for 
me  to  consider  is,  whether  a  trustee  standing  in  this 
situation  is  to  be  called  upon  to  account,  without  re- 
ceiving any  allowance  for  sums  thus  expended  by  him 
on  behalf  of  his  cestui  que  trust.  If  I  make  a  decree 
on  the  subject,  it  is  manifest  that  it  cannot  extend  be- 
yond the  proper  inquiries. 

Judgment  deferred. 


The  Master  of  the  Rolls. 

Mr.  Nelson^  the  Plaintiff  in  the  first  cause,  is  the  son 
and  residuary  legatee  of  Elizabeth  Nelson^  deceased; 
Mr.  DuTtcombe,  the  Defendant  in  the  first  cause,  and 
the  Plaintiff*  in  the  second  cause,  is  her  legal  personal 
representative.  Mr.  Nekon*s  bill  is  filed  for  the  com- 
mon 


April  20. 
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1846.       mon  accouots,  and  for  payment  of  the  residue  to  the 

^tr^"^^     Plaintiff. 
Nelson 

V. 

DuNcoMBE.  The  will  of  Mrs.  Nelson  was  dated  the  19th  day  of 
December  1883,  and  she  thereby  appointed  her  son, 
Mr.  Nelson^  sole  executor.  She  made  |t  codicil  dated 
the  21st  of  Febf-uofy  1884,  and  thereby  appointed  Mr. 
Buncombe  an  executor  of  her  wili^  joindy  with  Mr.  Nel" 
soHf  and  she  died  on  the  2d  day  of  the  following  month 
of  June.  The  will  and  codicil  were  soon  afterwards 
proved  by  Mr.  Duncombe  alone,  power  being  reserved 
to  the  Plaintiff  to  prove  them  afterwards^  which,  how- 
ever, he  has  never  done. 

Mr.  Duncombe  possessed  and  administered  the  estate, 
and  is  bound  and  willing  to  account  for  it  But  he 
claims  to  be  entitled  to  credit,  in  account,  for  expenses 
which,  as  he  alleges,  he  has  properly  incurred  in  pro- 
tecting and  supporting  the  Plaintiff,  whilst  of  unsound 
mind,  and  in  suing  out  and  prosecuting  a  commission 
de  lunatico  inquirendo  concerning  him. 

The  material  facts  to  be  considered  with  reference  to 
this  claim,  (which  give  rise  to  the  only  question  in  the 
cause,)  appear  to  be  as  follows :  — 

Mr.  Nelson^  in  the  lifetime  of  his  mother,  had  been 
considered  to  be  of  unsound  mind,  and  upon  the  usual 
medical  certificates  signed  by  Mr.  Glenn  and  Mr.  John^ 
son^  was,  in  March  1838,  and  at  his  mother's  request, 
placed  in  a  lunatic  asylum. 

After  being  kept  there  for  about  three  months,  he 
was  removed.  By  the  fact  of  his  removal,  and  by  his 
mother  having  aflierwards  appointed  him,  at  first,  sole 
executor^  and,  subsequently,  joint  executor  with  Mr. 

Duncombe^ 
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Duncombe^  it  must,  I  think,  be  presumed,  that  she  con-        1846. 
sidered  him  to  have  recovered,  and  to  have  become  of 
sound  mind. 


Nelson 

DUNCOMBB. 


After  the  mother's  death,  and  in  18S5,  the  Defendant 
Mr.  Duneombe  offered  to  account  and  settle  with  him, 
and  by  that  offer,  must,  I  think,  be  presumed  to  have 
considered  him  to  be  then  of  sound  mind.  Mr.  Nelson 
took  no  notice  of  the  offer  to  account,  and  he  seems  to 
have  refused  to  have  any  communication  whatever  with 
Mr.  Duneombe,  who,  nevertheless,  had  in  his  hands  or 
power  very  considerable  sums  of  money  which  belonged 
to  the  estate  of  the  testatrix,  and  of  which  he  was 
trustee  for  Mr.  Nelson. 

In  this  state  of  things,  and  in  August  18S9,  Mr« 
Nelson  was  taken  before  a  magistrate,  on  a  charge  of 
having  threatened  to  kill  or  do  some  bodily  harm  to  the 
medical  gentleman  who  had  attended  his  mother  in  her 
last  illness,  and  who  bears  the  same  name  as  one  of  the 
two  medical  persons,  on  whose  certificate  Mr.  Nelson  had 
been  placed  in  a  lunatic  asylum,  in  his  mother's  lifetime. 

On  this  charge,  the  magistrate  required  Mr.  Nelson 
to  find  sureties  to  keep  the  peace,  and  on  his  failing  to 
procure  such  sureties,  he  was  committed  to  prison. 

Under  these  circumstances,  Mr.  Duneombe  was  ap- 
plied to,  as  the  executor  of  Mrs.  Nelson^s  will  and  as 
Mr.  NeUoris  trustee  in  possession  of  his  property  to  a 
considerable  amount*  He  was  informed  of  Mr.  Nelsorfs 
imprisonment  on  a  charge  of  threatened  violence;  it 
was  suggested  to  him,  that  a  recurrence  of  Mr.  Nelson*s 
former  malady  had  taken  place,  that  he  was  not  criminal, 
but  that,  for  the  sake  of  himself  and  others,  he  required 

protection  and  proper  restraint 

Mr. 
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1846.  Mr.  Nelson  was  without  any  relatioD,  and,  so  ftr  as 

appears,  without  any  friend  in  the  world.  If  the  facts 
and  the  suggestions  communicated  to  Mr.  Duncombe 
were  true  and  well-founded,  it  can  hardly  be  doubted, 
that  Mr.  Dtmcombe  had,  at  least,  a  moral  duty  imposed 
upon  him  to  inquire  into  the  matter,  and,  if  necessary, 
to  adopt  such  measures  as  were  requisite  for  Mr. 
Nehoriu  protection  and  support.  Sad,  indeed,  would 
be  the  condition  of  men,  if,  in  circumstances  so  painfulf 
some  duty  to  interfere  or  assist  did  not  rest  upon  all  men. 
If  Mr.  Nelson  had  been  a  poor  man  without  resources,  it 
would  have  been  the  duly  of  those  who  were  near  him, 
to  obtain  from  the  law  such  protection  and  restraint  as 
the  law  affords  in  such  cases,  and  to  obtain  his  release 
from  the  restraint  to  which  he  was  subjected  as  an 
offender  against  the  law;  and  it  cannot,  I  think,  be 
doubted,  that  Mr.  Duncombef  having  in  his  hands*pro- 
perty  belonging  to  Mr.  Nelson  out  of  which  he  might 
be  protected  and  maintained,  could  not,  consistently 
with  his  duty,  remain  a  passive  observer  of  Mr.  Nelscri% 
imprisonment  for  want  of  sureties. 

Mr.  Dtmcombe  thought  (in  my  opinion  rightly),  that 
it  was  his  duty  to  interfere ;  whether  he  interfered  in  a 
proper  manner,  and  did  all  and  no  more  than  ought  to 
have  been  done,  in  circumstances  so  difficult  and  so 
delicate,  may  be  questioned ;  but  I  must  consider  that  it 
was  right  for  him  to  interfere. 

He  procured  medical  advice,  applied  to  the  magis* 
trate  by  whom  Mr.  Nelson  had  been  committed,  and 
upon  the  medical  certificates  required  by  law,  and 
with  the  authority  of  the  magistrate,  Mr.  Duncombe 
procured  Mr.  Nelson  to  be  removed  from  the  prison  in 
which  he  was  confined  to  the  lunatic  asylum  in  which 
he  had  formerly  been  placed  by  his  mother. 

To 


DUNCOMBB. 
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To  the  restraint,  the  r^ulations,  and  the  means  in-       1846. 

tended  for  protection  which  the  law  provides  in  such    ^"^T^^^^"^ 

^  ^  Nelson   • 

cases,  Mr.  Nekon  was  subjected  for  upwards  of  five  v. 

years.  In  September  1844,  he  escaped,  as  it  is  said, 
from  the  convalescent  ground  in  which  he  was  exercising. 
He  soon  afterwards  consulted  the  solicitors  by  whom 
this  suit  is  prosecuted  on  his  behalf.  They  obtained 
medical  opinions  on  the  state  of  his  mind,  and  they 
state,  in  their  letter  to  Mr.  Dtmcombe  of  the  12th  October 
1844,  that  the  medical  opinions,  <*  though  decisive  of 
the  existence  of  a  mild  form  of  insanity,  shew,  that  it 
would  be  improper  again  to  place  him  in  a  lunatic 
asylum ; "  and  they  afterwards  expressed  themselves  as 
follows :  — *  ^^  We  made  you  acquainted  with  these  cir* 
cumstances,  because  you  had  been,  as  we  were  informed, 
a  friend  of  Mr.  NelsofCs  late  mother,  that  you  are  her 
executor,  lUid  hold  in  that  character  a  considerable  sum 
of  money  in  trust  for  Mr.  Ntfban;  and  we  concluded,  (he 
not  having,  as  far  as  we  can  ascertain,  any  relations,) 
that  you  were  the  most  likely  person  to  take  an  interest 
in  him,  and  the  most  proper  person  to  petition  for  a 
commission  of  lunacy,  which  seems  to  us  the  only 
course  to  be  pursued."  Some  subsequent  correspond- 
ence took  place  between  Messrs.  CroAy  and  Compton 
and  Mr.  Faithful^  then  Mr.  Duncomb^s  solicitor* 
Messrs.  Crosby  and  Campion  suggested,  under  the  advice 
of  counsel,  that  Mr.  Duncombe  ought  not  to  hesitate 
about  presenting  a  petition  for  a  commission  of  lunacy, 
and  that  if  he  declined  to  do  so,  they  should  call  upon 
him  to  render  his  accounts  and  pay  over  the  money. 
Mr.  Faithful  answered  on  the  26th  of  October-  1844, 
that  Mr.  Duncombe  was  ready  to  account  to  the  parties 
who  could  give  him  a  proper  discharge,  but  that  he 
could  not  recommend  Mr.  Duncombe  to  apply  for  a 
commission  of  lunacy;  and  on  the  11th  day  of  the  fol- 
lowing month  of  November^  Mr.  NeIson*s  bill  was  filed. 

The 
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1846.  The  medical  opinions,  mentioned   in  the  letter  of 

^"^P^^^^    Messrs.  Crosby  and  Compton  of  the  12th  of  October^  are 
V.  important  to  be  considered.     The  first  is  the  certificate 

Du:«coMBB.  ^f  jy^  Coheu^  and  it  is  dated  the  27th  of  September  1844. 
It  is  as  follows  :  —  **  I  hereby  certify,  that  I  this  day 
visited  Mr.  John  Nelsouj  and  consider  him,  ader  a  care- 
ful examination,  to  be  of  unsound  mind.  He  is  harm- 
less at  present,  although,  from  his  own  account,  I 
should  conclude,  that,  at  a  previous  period,  he  had  been 
extremely  violent.  It  is  necessary,  therefore,  to  guard 
against  any  paroxysm  to  which  he  may  be  liable,  to 
subject  him  to  an  effective  and  kind  control.  As  his 
illusions  are,  to  a  very  great  extent,  mixed  up  with 
lunatic  asylums,  it  would  not,  in  my  opinion,  be  giving 
him  a  fair  chance  of  recovery,  were  he  recommitted  to 
one.  I  would,  therefore,  recommend  that  he  should 
be  placed  under  such  subjection,  as,  while  it  will  permit 
him  his  liberty,  as  far  as  is  consistent  with  his  state,  and 
tend  to  free  his  mind  from  the  illusions  under  which  he 
labours,  will,  at  the  same  time,  be  ready  to  controul 
any  sudden  excitement  which  may  arise." 

The  next  is  the  opinion  of  Dr.  Clendinning^  which  is 
dated  the  SOth  of  September  1844,  and  is  expressed  as 
follows :  —  "I  certify,  that,  by  desire  of  Messrs.  Crosby 
,  and  ComptOHf  I  yesterday  visited  Mr.  John  Nelson^  and 
that  I  found  him  in  possession  of  good  physical  health 
and  in  perfect  tranquil  state  of  mind ;  but  that  a  pro- 
tracted interview  and  a  long  conversation  with  him  have 
convinced  me,  that  he  labours  under  illusions  charac- 
teristic of  a  mild  form  of  mental  disease,  involving  no 
immediate  danger  to  himself  or  others,  but  requiring 
an  habitual,  yet  unobtrusive  and  gentle,  domestic  care, 
with  professional  superintendence,  in  order  that  he  may 
have  a  fair  chance  and  reasonable  expectation  of  being, 
some  future  day,  capable  of  permanently  enjoying  his 

liberty 
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liberty  without  risk  or  inconvenience  to  himself  or        184:0. 

others."  ^'^T^'"^ 

Nelson 

V. 

The  result  of  their  certificates  seems  to  be,  that  ^^^^^'^^^ 
Mr.  Ndsorij  at  the  time  when  he  was  visited  by  these 
medical  gentlemen,  was  deemed  to  be  of  unsound  mind, 
but  convalescent,  and  likely  to  recover  under  mild  and 
gentle  treatment,—  treatment,  however,  requiring  vigi- 
lant attention,  and,  if  necessary,  an  effective  control. 

Messrs.  Crosby  and  Compton  are  not  to  be  blamed, 
for  insisting  that,  under  such  circumstances,  a  commis- 
sion of  lunacy  should  be  applied  for,  or  for  advising,  as 
they  did,  that  Mr.  Nelson  should  be  attended  by  a  per- 
son experienced  in  cases  of  lunacy ;  and  I  think  that 
Mr.  Duncombe  is  not  to  be  blamed,  for  being  reluctant 
either  to  apply  for  such  a  commission,  or  to  account  to 
a  person  not  competent  to  give  him  an  effectual  dis« 
charge» 

A  few  days  after  the  bill  was  filed,  Mr.  Ditncombe 
was  informed,  that  it  had  been  reported  to  the  Lord 
Chancellor,  that  Mr.  Nelson  was  a  violent  lunatic  and 
unsafe  to  be  abroad ;  and,  in  consequence  of  an  intima- 
tion which  accompanied  this  information,  some  further 
communications  on  the  subject  of  applying  for  a  com- 
mission of  lunacy  took  place  between  the  solicitors. 
In  the  end,  Mr.  Duncombe  consented  to  sue  out  the 
commission,  and  having  put  in  his  answer  to  Mr.  NeU 
sorts  bill,  and  thereby  admitted  the  funds  and  monies  in 
his  hands,  an  order  for  transfer  and  payment  of  monies 
into  Court,  dated  the  31st  day  di  July  18455,  was  made, 
on  the  motion  of  Mr.  Nelson ;  and  it  being  recited  in 
the  order,  that  it  having  been  agreed  between  the  so- 
licitor of  Mr.  Nelson  and  the  solicitor  of  Mr.  Duncombe ^ 
that  Mr.  Duncombe  should  retain  in  his  hands  the  sum 
of  500/.,  to  enable  him  to  meet  the  outlay  and  charges 

Vol.  IX.  Q  of 
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1846*       of  prosecuting  the  oommission  of  lunacyt  the  sum  or- 
^"^T^^^""^^     dered  to  be  paid  in  by  Mr.  Duncombe  was  reduced  ac- 
o.  cordingly.     In  the  course  of  communications  on  the 

Duncombe.  subject  of  the  commission,  Mr.  Faithful^  in  his  evidence, 
states  that  Messrs.  Crosby  and  CompUm  urged  the  pro- 
priety, and  indeed  the  necessity,  of  a  oommission  being 
issued,  as  it  was  evident  that  Mr.  Nelson  was  of  unsound 
mind.  They  nq;atived  a  proposal  that  they  should 
apply  for  a  commission  themselves ;  but  it  was  distinctly 
understood,  that,  if  the  application  were  made  by  Mr. 
Duncombe^  no  opposition  should  be  offered,  and  Mr. 
Duficombe  should  be  allowed  the  costs  attending  upon 
the  proceeding.  This  evidence  seems  to  me  to  be  in 
accordance  with  the  admitted  facts  and  the  probabilities 
of  the  case;  but  I  cannot  say  that  facts  so  important 
are  so  distincdy  put  in  issue,  as  to  enable  me  to  say 
that  Mr.  Nelson  ought  to  be  bound  by  the  evidence  in 
its  present  state.  Under  these  allied  circumstances, 
however,  Mr.  Duncombe  prosecuted  the  commission,  and 
the  inquest  was  held  on  the  22d  of  April  1845.  The 
evidence  which  was  given  on  the  occasion  by  William 
Theodore  Elliot^  a  surgeon  and  one  of  the  proprietors 
of  the  asylum,  has  been  proved  in  this  cause,  and  is,  in 
many  respects,  most  unsatisfactory.  The  jury  found, 
that  Mr.  Nelson  was  then  of  sound  mind  and  capable 
of  taking  care  of  himself  and  his  property.  The  verdict 
has  not  been  impugned,  and  no  new  commission  has 
been  issued.  It  must,  therefore,  be  admitted,  that  on  the 
22d  of  Jpril  1845,  Mr.  Nelson  was  of  sound  mind,  and 
there  is  nothing  to  shew  that  he  has  not  ever  since 
continued  to  be  so.  Soon  after  the  verdict,  Mr.  Z)fm- 
combe  offered' to  settle  his  accounts  with  Mr.  Nelson; 
but  the  allowance  of  the  expenses  he  had  incurred 
being  refused,  he  filed  his  bill  on  the  Sd  of  June  1845, 
and  has  thereby  prayed  a  declaration  of  his  title  to  the 
allowance,  and  that  the  allowances  may  be  made  on  the 
•    taking  of   the    accounts.      Under    the  circumstances 

which 
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Nelson 


which  had  occurred,   and  having  regard  to  the  fact       1846. 
that  the  commission  had  been  sued  out  and  executed, 
after  the  answer  of  Mr.  Dwicombe  to  Mr.  Nelsorfs  bill  v. 

was  put  in,  I  do  not  think  that  the  filing  of  Mr.  Dim-    ^'^«^^»"»- 
combos  bill  was  improper  or  unnecessary  for  the  due 
statement  of  his  case. 


Mr.  Nelson  is,  of  course,  entitled  to  the  ordinary  pre- 
sumption of  sanity,  and  relying  upon  that,  he  in^sts, 
that  every  thing  done  by  Mr.  Duncombe  has  been  im- 
properly done^  contrary  to  his  interest,  and  in  violation 
of  his  personal  rights;  and  that  he  is  in  no  way  indebted 
to  Mr.  Duncombe  for  the  ^monies  expended  in  prose- 
cuting the  commission,  or  in  supporting  Mr.  Nelson  at 
the  asylum. 

On  the  other  hand,  presumption  of  sanity  may  be 
rebutted  by  proper  evidence.  The  legislature  has  defined 
the  circumstances  under  which  persons  may  be  treated 
and  confined  as  insane,  though  not  so  found  by  inqui- 
sition; and,  upon  the  production  of  evidence  which  the 
legblature  has  appointed,  authority  is  given  to  subject 
persons  to  whom  insanity  is  imputed,  to  the  species  of 
confinement  and  control  to  which  Mr.  Nelson  was  sub- 
jected. Mr.  Duncombe  insists,  that  in  the  situation  in 
which  he  was,  and  with  the  evidence  he  had  before  him, 
he  acted  in  discharge  of  a  duty  which  he  owed  not  only 
to  Mr.  Nelsony  but  to  society,  or  to  all  who  were  exposed 
to  injury  by  the  state  of  Mr.  NelsorCs  mind ;  and  out  of 
the  monies  in  his  hands,  he  claims  to  be  entitled  to  be 
reimbursed  his  expenses,  incurred  in  the  discharge  of 
his  duty,  and  especially  in  applying  for  and  prosecuting 
the  commission,  which  he  did,  in  consequence,  as  he 
says,  of  the  request  of  Mr.  Nelsoris  solicitors,  and 
upon  the  understanding  that  his  expenses  were  to 
be  paid. 

Q  2  Whether 
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1846.  Whether  Mr.  Nelson^  by  his  solicitors^  suggested  to 

^"^T''"''"^'^     Mr.  Duncombe^  that,  if  he  applied  for  the  commission^ 
V.  his  expenses  should  be  allowed,  is  a  distinct  question, 

DuNcoMBB.  jj^^  perhaps  admitting  of  decision  at  this  time,  but  free 
from  the  particular  difficulties  which  attend  the  main 
question  in  this  case.  If  it  should  appear,  that  Mr. 
Duncombe  was  induced  to  incur  these  expenses  by  Mr. 
Nelsoris  agents,  for  Mr.  Nelson^s  benefit,  on  sufficient 
grounds  of  reliance  that  he  should  be  allowed  them  in 
account,  they  would  be  allowed  to  him,  independently 
.of  the  other  question  in  this  cause;  and  the  circum- 
stances are  such,  that,  if  it  be  desired,  I  think  there  must 
be  a  special  inquiry  on  the  subject. 

The  principal  question  to  be  now  determined,  arises 
on  Mr.  Duncombi^s  claim  to  be  allowed,  in  account,  the 
expenses  he  incurred  in  maintaining  Mr.  Nelsoti  in  a 
.lunatic  asylum,  from  August  1889  to  September  184<4. 

The  question  is  not  precisely  the  same  as  that  which 
has  arisen  in  the  cases  of  lunatics  so  found  by  inquisition. 
There  being  no  lunacy  or  unsoundness  found,  the  ques* 
tion  of  implied  debt  does  not  arise  in  the  form  in  which 
it  has  arisen  in  those  cases;  there  wants  something  of  the 
solid  and  firm  foundation  on  which  the  courts,  both  of 
law  and  equity,  have,  in  those  cases,  determined,  that  a 
debt  was  incurred  by  implied  contract. 

The  question  must  be  considered  with  reference  to 
the  special  circumstances  in  which  it  arises. 

It  is  not  denied,  that  Mr.  Nelson  was  placed,  de- 
tained, and  visited  in  the  asylum,  in  the  manner  autho- 
rised by  law.  No  action  has  been  brought  against  any 
parties  for  misconduct,  and  there  is  no  evidence  of  any 
malice  or  rashness  on  the  part  of  Mr.  Duncombe.  Not- 
withstanding all  that,  I  do  not  hesitate  to  say,  that,  if 

Mr. 


Nelson 

V. 
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Mn  Nekon  was  of  sound  mind  in  Jugust  1839,  or  if  he  1846. 
was  of  unsound  mind,  and  the  asylum  in  which  he  was 
placed  was  not  proper  for  his  protection  or  the  appli- 
cation of  proper  remedies  for  his  recovery,  or  if  he  was  ^^^ncombe, 
detained  longer  than  he  ought  to  have  been,  or  im- 
properly treated,  the  forms  of  law  were  neglected  or 
abused :  he  was  unjustly  or  wrongfully  imprisoned,  and 
sufiered  an  injury,  as  great  as  any  which  can  be  inflicted 
on  man.  But  this  may  have  been  without  just  impu- 
tation on  Mr.  Duncombe :  it  may  have  arisen  without  his 
knowledge  or  acquiescence,  from  want  of  knowledge 
or  skill  in  the  medical  advisers,  want  of  judgment  or 
humanity  in  the  keepers,  want  of  due  vigilance  or  at- 
tention in  those  who  were  appointed  by  law  to  visit 
the  asylum. 

But  if  the  outrage  committed  by  Mr.  Nelson  in 
August  1839  was,  in  truth,  the  result  of  insanity;  if,  for 
want  of  capacity,  he  was  liable  to  injure  himself  and 
others ;  if  he  was  placed  under  proper  protection  and 
properly  treated,  the  greatest  service  which  could  be 
rendered  to  him  was  to  provide  for  his  protection,  and 
subject  him  to  a  curative  process.  To  this  it  may  be 
owing  that  he  became  convalescent  at  the  time  of  his 
escape,  and  though  not  then  well,  recovered  so  as  to 
be  found  of  sound  mind  in  April  1845.  On  a  consider- 
ation of  the  evidence,  it  does  appear  to  me,  that  under 
the  circumstances  which  came  to  the  knowledge  of 
Mr.  Duncombe  in  August  1839,  it  was  his  duty  \(f  inter- 
fere for  the  protection  of  Mr.  Nelson^  a  duty  of  im- 
perfect obligation  perhaps,  but  still  a  duty  not  to  be 
neglected.  I  think  that  it  was  his  duty  to  interfere, 
either  by  his  own  act,  or  by  procuring  a  bill  to  be  filed 
in  this  Court,  for  the  purpose  of  obtaining  directions 
for  the  application  of  Mr.  Nelson's  income,  for  his  pro- 
tection and  support.  By  applying  to  the  Court,  he 
might  have  been  exempted  from  all  but  very  slight 

Q  3  risk; 
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risk ;  by  taking  upon  himself  to  hiterferef  without  the 
sanction  of  the  Coart,  he  also  took  upon  himself  the 
burden  of  proving  to  the  Court,  if  necessary,  that  the 
expenses  he  incurred  by  interference  were  proper  to  be 
allowed  in  account  I  conceive,  that,  if  a  proper  appli- 
cation had  been  made,  this  Court,  acting  in  conformity  to 
that  which  Lord  Eldon  calls,  *^  its  habit  of  taking  notice 
of  persons  in  sach  a  state  of  imbecility  for  their  protec- 
tion (a),"  would  have  inquired,  in  what  way  the  income  or 
property  of  Mr.  Nelson  (appearing  to  be  unable  to  take 
care  of  and  protect  himself)  could  be  best  applied  for 
his  safety  and  protection.  I  think  that  this  Court 
might  have  directed  a  commission  of  lunacy  to  be  ap^ 
plied  for,  or  might  have  directed  Mr.  Nelson  to  have 
been  taken  care  of  in  some  proper  asylum,  of  the  same 
nature  as  that  in  which  he  was  placed.  The  particular 
course  to  be  pursued  would  have  depended  upon  the 
particular  circumstances,  as  shewn  by  evidence,  one  of 
which  would  have  been,  that  Mr.  Nelson  had  once  re- 
covered after  being  placed  in  the  asylum. 


But,  whatever  might  have  been  the  directions  given 
to  Mr.  Duncombe  or  to  any  guardian  to  be  appointed 
by  the  Court,  I  think,  that,  under  any  circumstances,  if 
Mr.  Nelson  (being  afterwards  of  sound  mind)  availed 
himself  of  the  jurisdiction  of  this  Court  to  compel 
Mr.  Duncombe  to  account  for  money  in  his  hands,  this 
Court  would  have  compelled  Mr.  Nelson  to  do  equity 
and  justice  on  his  part,  and  to  allow  all  expenses, 
properly  incurred  for  his  own  protection  and  main- 
tenance, at  a  time  when  he  was  unable  to  take  care  of 
himself.  And  if  Mr.  Duncombe  has  done  no  more  than 
that  which  he  would  have  been  directed  to  do,  upon  the 
facts  appearing  in  a  suit  properly  instituted,  can  there 
be  any  good  reason  why,  in  such  a  case  as  this,  he 

should 
(a)  19  Ves.  p.  283. 
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should  not  have  the  like  allowanoe?  The  circumstances 
are  not  precisely  the  same,  because  Mn  Duncombe^  by 
acting  for  himself  without  first  obtaining  the  sanction 
of  the  Court,  has  necessarily  assumed  the  burden  of 
proving  the  propriety' of  all  that  he  did.  But,  supposing 
him  to  do  this,  can  any  sufficient  reason  be  given  why  he 
should  not  be  allowed,  in  account^  the  money  which  he 
has  properly  expended  for  the  protection  and  benefit  of 
Mr.  Nebon^  at  the  time  when  Mr.  Nelson  was  incapable 
of  acting  for  himselC 


1846. 


The  objection  is  made  to  the  jurisdiction.  It  is  said, 
that,  as  no  lunacy  has  been  found,  there  can  be  no  im« 
plied  contract,  and  in  the  absence  of  contract^  the  Court 
has  no  jurisdiction  to  adjudicate  upon  the  claim. 


It  is,  I  think,  true,  that  in  all  the  cases  of  implied 
contract  which  have  been  decided,  there  has  been  a 
lunacy  actually  found ;  but  it  has  not  been  determined, 
that  this  Court  will  not  take  notice  of  what  is  done,  in 
respect  of  the  property  of  persons  lunatic  though  not 
so  found,  or  that  a  contract  may  not  be  implied  for  the 
supply  of  necessaries  to  such  persons. 

.  A  bill  may  be  filed  in  the  name  of  a  person  al- 
leged to  be  of  unsound  mind,  though  not  so  found  by 
inquisition,  by  any  one  professing  to  be  his  next  fi-iend ; 
such  a  person  may  be  sued  as  a  Defendant,  and  the 
Court  appoints  a  guardian  to  answer  for  him  {a) ; 
and  in  such  cases,  as  Lord  Eldan  observes,  this  Court 
^*  imposes  all  the  restraints  of  infancy,  and  the  party  is 
bound  by  all  the  acts  of  the  guardian"  so  appointed. 
It  is  thus,  that  in  cases  where  property  in  which 
such  persons  are  interested  is  brought  under  the  con- 
sideration 

(a)  See  Needkam  v.  Smithy  6  Beavan,  130.  note  (a)  and  32nd 
Order  of  Jfay  1845,  Ord..Can.29e. 

Q  4 
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1846.        sideration  of  the  Courts  the  Court  being  satisfied  by 
NklsotT      proper  evidence  that  they  are  incapable  of  protecting 
V.  their  own  interests^  treats  them  as  infants  or  as  insane, 

though  not  so  found  by  inquisition  ;  and  being  satisfied 
that  their  next  friend  or  guardian  pays  proper  atten- 
tion to  their  interests,  and  making  all  such  inquiries  as 
may  be  necessary,  to  ascertain  not  only  what  their 
rights  are,  but  what  is  beneficial  to  them,  or,  if  neces- 
sary, directing  that  a  commission  may  be  applied  for, 
ultimately  deals  with  their  rights  and  property  as  justice 
may  require.  When  the  Court  goes  so  far,  in  adjudica- 
tions upon  property  belonging  to  persons  deemed  to  be 
insane,  though  not  so  found  by  inquisition,  I  own  that 
there  does  not  seem  any  sufiicient  reason  why  a  contract 
might  not,  if  necessary,  be  implied  in  favour  of  a  person 
who  has  supplied  such  a  person  with  necessaries,  or 
provided  such  persons  with  such  protection  and  support 
as  the  legislature  has  sanctioned,  in  the  absence  of  any 
finding  by  inquisition.  But  it  scarcely  appears  to  me  to 
be  necessary  to  resort  to  the  doctrine  of  implied  con- 
tract. Lord  Eldon  did  not  do  so  in  the  case  of  S^er-' 
wood  V.  Sanderson  (a),  in  which  he  ordered  payment  of 
the  expenses  of  suing  out  a  commission  of  lunacy  con- 
cerning a  person  to  whom  insanity  was  imputed,  and 
who  had  been  found  not  lunatic,  but  of  unsound  mind. 
This  was  done  under  the  general  jurisdiction  of  the 
Court  in  a  cause,  pending  a  traverse  which  prevented 
any  exercise  of  jurisdiction  over  the  property  of  the 
party  "in  the  matter  of  the  lunacy."  I  think  that  the 
principles  and  practice  referred  to  by  Lord  Eldon  in 
that  case  authorises  me  in  saying,  that  if  a  trustee  is 
sued  for  an  account  in  this  Court,  and  it  shall  appear 
that  he  has  properly  expended  sums  of  money  for  the 
protection  and  safety  or  for  the  maintenance  and  support 
of  his  cestui  que  trusty  at  a  time  when  the  cestui  que  trust 

was 
(a)  19  ^€9. 880. 
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was  himself  incapable  of  taking  care  of  himself,  this        1846. 
Court  will  allow  him  credit  for  such  sums  of  money.  iTioBT 


There  are  two  things  to  be  shewn :  first,  that  the 
cestui  que  trust  was  incapable  of  taking  care  of  himself; 
and,  secondly,  that  the  sums  of  money  for  which  credit 
is  asked  were  properly  expended  for  his  protection  and 
benefit 

I  shall,  therefore,  refer  it  to  the  Master,  to  inquire 
whether,  in  the  month  of  August  1839,  the  Plaintiff  Mr. 
Nelson  was  of  unsound  mind,  or  in  such  a  state  of  mind 
as  to  be  incapal)le  of  taking  due  care  of  himself.  And,  if 
the  Master  shall  find  that  he  was  either  of  unsound  mind, 
or  in  such  a  state  of  mind  as  to  be  incapable  of  taking 
care  of  himself,  let  the  Master  further  inquire,  under 
what  circumstances  Mr.  Z>2<ncom6f  interfered  to  take  care 
of  Mr.  Nehon,  and  to  place  him  in  the  lunatic  asylum, 
and  under  what  circumstances  and  for  how  long  Mr. 
Nelson  was  detained  in  such  asylum,  and  what  sums  of 
money  were  properly  expended  by  Mr.  Duncombe,  for 
the  protection,  care,  and  support  of  Mr.  Nelson^  whilst 
he  remained  in  such  asylum.  And  let  the  Master  fur- 
ther inquire,  whether  Mr.  Nelson  was  of  unsound  mind, 
or  in  such  a  state  of  mind  as  to  be  incapable  of  duly 
managing  his  affairs  in  the  month  of  September  1844, 
and  from  that  time  till  the  9th  day  of  Janumy  1845; 
and  under  what  circumstances  the  commission  of  lunacy, 
in  the  pleadings  mentioned,  was  sued  out  and  prose- 
cuted ;  and  whether  any  and  what  agreement  or  under- 
standing, respecting  the  costs  of  suing  out  and  pro- 
secuting such  commission,  was  entered  into  or  subsisted 
between  Mr.  Nelson  and  Mr.  Duncombe  or  their  respec- 
tive solicitors.  And  let  the  Master  be  at  liberty  to 
state  any  special  circumstances,  in  relation  to  the 
matters  so  referred  to  him  or  any  of  them. 


Duncombe. 
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Mtin  ?o?  a  npHIS  was  a  petition  presented  by  Mr.  Pricej  a  solt- 

thirdmort-  "*■    citor,   for    the    review  of  the  Taxing   Master's 

^^'  fo^  certificate,  by  which  be  had  disallowed  a  sum  of  82/.  %s^ 

transfer  of  the  the  expenses  of  a  journey  taken  by  the  Petitioner  into 

and  had^^'  Cornwall^  in  relation  to  tiie  business  of  his  client. 

c^ded  80  far 

as  to  send  the  ^ 

drafts.    He  It  appeared  that  Mr.  NatOe  had  mortgaged  some 

iSto  tVir""^  property,  first  to  Mr.  Jape  for  a  sum  of  2450i,  and, 

country  to  secondly,  to  Mr.  Bate  for  750/.,  and  that,  thirdly,  in 

S^whfch  -"%  ^®^2»  Messrs.  Tannings  had  lent  him  2500/.  on 

proved  fruit-  an  agreement  to  mortgage  the  same  property.    Natile 

ing  previously  concealed  from  Messrs.  Twinings  all  knowledge  of  the 

received  an  second  mortintge  which  he  had  made  to  Mr.  Bate. 

intunation  °  " 
that  the  se« 

-12li  had*'  ^7ii«/^fell  into  difficulties, and,  on  the  25th  o( November 


already  oh-  184S,  Glubb,  the  solicitor  of  Jope  the  first  mortgagee, 

foof  the&pst  ^^^^^  '"■^"^  Cornwall  to  Price  (who  acted  for  Dxdnitigs, 

mortgage,  the  on  the  retainer  and  on  the  account  of  Scales  a  surety 

journey  were,  ^^^  Nattle)^  and  proposed  that  they,   ThiningSj  should 

on  taxation,      take  a  transfer  of  Jop^s  mortiraire.   This  was  consented 

disallowed,  on  ^^ 

the  ground       to  ;  an  abstract  was  furnished  on  the  6th  of  December  ; 

that,  after  that  ^^j  on  the  20th  Pnce  forwarded  to  Glubb  in  Cornwall  the 

mtunation,  he 

ought  to  have   draft  transfer.     Messrs.  Tannings  afterwards  hesitated, 

client^s  sane-    *"^  Price  thereupon  used  great  activity  in  endeavouring 
tion  before       to  raise  the  money  from  other  sources.    Ultimately,  how- 
expense?  eyeVf  Twinings  consented  to  the  arrangement ;  and  on  the 
dOth  of  December^  Price  went  into  Cornwall  to  complete 
the  transfer.     He  had  an  interview  with  Gltibb  on  the 
2d  of  January^  and  was  told  by  him  that  Jop^s  mort- 
gage 
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gage  had  the  day  before  beea  satisfied  by  BcUef  and        1845. 
thus  the  journey  proved  fruitless.  r^^'^ol^^ 

In  the  taxation  of  Priafs  bill,  the  Master  disallowed 
the  expense  of  the  journey,  on  the  evidence  of  GAds^ 
defij  the  solicitor  of  Nattle^  the  mortgagor,  who  stated, 
that,  on  the  29th  of  December  1845,  he  had  informed 
Pricey  in  London^  that  Jop^s  mortgage  had  already  been 
got  in  by  Bate^  and  that  it  would  be  incurring  an  use- 
less expense  to  take  the  journey. 

PrtcCf  on  the  other  side,  stated,  that  he  did  not  be- 
lieve the  assertion  ofGadsden^  and  that  his  information 
was  incorrect,  for,  in  fact,  the  transfer  bad  not  taken 
place  on  the  29th* 

Price  now  presented  a  petition  for  a  review  of  the 
taxation. 

Mr.  Kindersleyy  in  support  of  the  petition,  contended 
that  the  Petitioner  was  not  bound  to  rely  implicitly  on 
the  information  of  Gadsden^  which  was,  in  fact,  incor- 
rect, and  that,  it  being  a  matter  of  great  importance  to 
get  in  the  first  mortgage,  he  had  properly  and  zealously 
performed  his  duty,  by  going  himself  into  Convwall^ 
attending  to  it  personally.  That  the  propriety  of  the 
journey  could  not  be  determined  by  the  result,  but 
must  be  tested  by  the  rules  of  sound  discretion,  and  by 
the  answer  to  the  question,  what  would  a  prudent  man 
have  done  under  such  circumstances. 

Mr.  Titmer  and  Mr.  John  Baily,  corUrd,  argued,  that 
after  the  information  he  had  received.  Price  was  not 
justified  in  incurring  the  expenses  of  a  journey  into  Com- 
icallf  and,  at  all  events,  he  ought  previously  to  have 
obtained  the  sanction  of  his  client  to  that  step. 

They 
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1845.  They  cited  Akap  v.  Lord  Oxfbrd.  (a) 

In  re  Pricb.        Mr.  Kindersley,  in  reply. 

The  Master  of  the  Rolls. 

I  cannot  help  thinking  that  the  Petitioner  has  been 
very  ungraciously  used.  He  appears  to  me  to  have  used 
great  activity  and  pains  in  making  arrangements  to  get 
a  transfer  oijop^s  security,  in  order  that  Messrs.  Twin* 
ings  might  have  adequate  security  on  the  estate ;  but  the 
journey  having  turned  out  to  be  quite  useless,  the  ques- 
tion of  strict  right  is  to  be  determined,  which  is,  who  is  to 
bear  the  expense.  On  the  SOth  of  December,  a  draft  as- 
signment was  sent  to  the  solicitor  of  Jcjpe  in  the  country, 
and  for  ten  days  after,  nothing  had  been  done  to  com- 
plete the  business.  I  apprehend  it  was  primA  facie  of 
great  importance  to  obtain  a  transfer  ofjqpe^s  security, 
if  possible,  and  if  Ptice  had  reason  to  believe  that  he 
could  more  satisfactorily  effect  it  by  going  into  ConvooaU 
himself^  I  am  not  prepared  to  say  be  was  not  justified  in 
doing  so. 

On  the  29th,  Gadsden,  who  was  acting  for  Nattle 
the  debtor,  but  may  have  been  a  stranger  to  Price,  in- 
formed him  that  it  was  no  good  his  going  to  Liskeard, 
because  Bate  had  already  taken  a  transfer  of  Jope's 
security.  That  information  given  on  the  29th  was  not 
perfectly  correct ;  but  it  was  an  intimation  of  that  which 
was  afterwards  effected.  The  question  is,  whether  on 
this  intimation  Price  was  justified  in  going  to  Liskeard, 
without  first  communicating  with  Scales  his  client. 

The  Master  has  come  to  the  conclusion  that  he  ought 
not  to  have  gone  without  first  communicating  with  his 

client, 
(a)  IMyliK.^Mi. 
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client^  and  has  disallowed  the  charge,  not  because  1845. 
Gadsden  had  given  the  information,  but  because  he  ^^'^^^^^ 
afterwards  took  on  himself  to  act  on  his  own  dis- 
cretion, and  the  expense  turned  out  a  loss..  I  think 
that  the  journey  ought  not  to  be  allowed.  I  regret  it, 
because  Price  acted  with  fairness  and  with  great  zeal  in 
the  matter ;  but  when  it  comes  to  a  question  of  strict 
right,  it  appears  that  after  Gadsden  the  solicitor  of 
Naiile  had  given  this  information,  and  the  matter  ap- 
peared doubtful,  Price  was  not  strictly  justified  in  in- 
curring the  expense  of  a  journey,  without  first  consult- 
ing his  client,  and  obtaining  his  sanction, 

I  must  dismiss  this  petition,  and  with  costs,  it  being 
against  the  Master's  report. 


JONES  V.  SKIPWORTH.  JVbr.  9, 

npHIS  case  came  on  upon  demurrer  to  a  bill  of  re-  Husband  and 

vivor.     The  circumstances  of  this   case  were  as  amongst  other 

follows :  —  ^'"g"'  ^^^  "! 

account  of  the 
rents  of  her 

The  original  bill  was  filed  in  184S,  by  Frederick  eSl'^e 

Westlalce^  who  alleged,  that  he,  as  tenant  in  common  wife  died. 

with  the  Defendants,  was  entitled  to  a  moiety  of  some  murrer^tharit 

copyhold  lands,  to  which  he  had  established  his  title  at  wasnotneces- 

law,  but  that,  in  consequence  of  an  enclosure  going  on,  h^p^naf 

he  was  unable,  at  law,  to  obtain  possession.     He  prayed  representa- 

tives  a  party 
that  the  Defendants  might  be  decreed  to  convey  to  him  to  a  bill  to 

a  moiety  «vive  the  suit. 
^       Upon  over- 
ruling a  de- 
murreff  liberty  was  reserved  to  the  Defendant  to  raise  the  same  objection  at  the 
hearing. 
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1845«       a  moiety  of  the  allotment,    and  for  an  account  and 
^^^^^^■^     pajrment  of  a  moiety  of  the  rents  and  profits. 

o. 
Skipworth.  Frederick  Westlake  died  on  the  6tb  November  1844, 
and  his  interest  in  the  estate  devolved  upon  Jemima^ 
the  wife  of  John  JoneSj  and  five  other  persons,  who 
filed  their  bill  of  revivor  and  supplement^  and  revived 
the  suit 

After  this,  and  on  the  6th  of  June  1845,  Jemima  Jones 
died,  leaving  John  Jones  her  husband  and  Frederick 
Jones  her  heir,  surviving  her. 

This  bill  was  filed  by  John  Jones^  Frederick  Jonesj 
and  other  parties  to  revive  the  suit,  which  had  dius 
abated  by  the  death  o{  Jemima  Jones. 

The  Defendants  demurred,  <mi  the  ground  that  the 
legal  personal  representatives  of  Jemima  Jones  had  not 
been  made  parties. 

Mr.  J.  i/.  L/vtDy  in  support  of  the  demurrer,  argued, 
that  Mrs.  Jone^s  share  of  the  rents  which  accrued  be- 
tween the  death  of  Frederick  Westlake  and  her  own, 
passed  to  her  legal  personal  representatives,  and  not  to 
her  husband. 

He  cited  Clarance  v.  Marshall  (a),  Dem/s  v.  Shuck' 
burgh  (i),  Betti  v.  Kimpton{c)y  Metcalfe  v.  Metcalfe,  {d) 

Mr.  W.  M.  JameSf  contrd.  There  was  issue  of  the 
marriage  between  Mr.  and  Mrs.  Jones ;  and,  by  the  law 

of 

(a)  2Cr.^M.  495,  (c)  2  Bam.  *  Ad<d,  273. 

lb)  4  r.  ^  Col.  iExch.)  42.         (d)  I  Keen,  74. 
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of  Engtand,  the  rents  of  the  wife's  estate  accruing  during 
the  coverture,  belong  to  the  husband  in  his  own  right; 
and  it  is,  therefore,  unnecessary  to  have  her  legal  per- 
sonal representatives  before  the  Court.  He  cited  Boper 
on  Husband  and  Wife,  (a) 


289 


]845. 


Jones 

V, 

Skxpworth. 


Mn  J,  H.  Lawy  in  reply. 

The  Master  qftlie  Rolls. 

I  must  overrule  the  demurrer;  but,  as  this  case  does 
not  appear  to  be  very  clearly  $tated,  I  will  reserve  to  the 
Defendants  the  right  of  raising  the  same  objection  at  the 
hearing  of  the  cause  (i),  if  they  should  think  fit. 

(a)  p.  3. 

(b)  Kirwan  v.  Darnel,  T.  C.  Wigram^  18th  March,  1847. 


STOCKEN  V.  DAWSON. 


Nov.  17, 
18, 19. 


JOHN  and  WtUiam  Stocken  carried  on  the  trade  of  A.  authorised 
I  •  ^        u-  thesaleofhis 

brewers  in  partnership.  ^hare  in  a 

brewery  to  B., 
his  surviving 
John  Stocken,  by  his  will,  directed  that  his  share  in  partner,  whom 

the  brewery,  &c.  &c.  should  be  valued  and  ascertained,  ^^  appomted 
•^'  '  one  of  his  ex- 

and  ecutors,    B. 

conceiving  he 

had  duly  become  the  purchaser,  carried  on  the  business  until  his  death,  and  it  was 

subsequentlv  carried  on  by  C.  his  executor.    Afterwards,  upon  a  bill  filed,  the  sale 

was  set  aside,  and  the  estate  of  A.  became  entitled  to  share  in  the  profits  made 

subsequent  to  A»s  death.    C.  afterwards  became  bankrupt,  having  the  whole  trade 

propertjr  in  his  possession.    Held,  ffH,  that  the  trade  creditors  durine  the  time 

the  business  was  carried  on  by  C.  had  no  lien  for  their  debts  on  A,\  share ;  and, 

iccondfy,  that  the  property  -was  not  within  the  order  and  disposition  of  the  bankrupt. 
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1845.  and  be  offered  for  sale  to  his  surviving  partner,  William 
StocJcen^  on  fair  and  reasonable  terms ;  but  in  case  be 
declined  to  purchase  his  share  in  the  brewery,  that  it 
should  be  carried  on  for  the  better  maintenance  of  his 
wife  and  children;  and  he  apiiointed  William  Slacken 
and  two  other  persons  executors. 

The  testator  died  in  May  1820,  and  in  June  some 
valuation  was  made  of  the  brewery,  &c»  William  Slacken 
kept  possession  of  the  business  and  carried  it  on,  as  the 
purchaser  and  sole  owner,  under  the  option  contained 
in  the  will,  until  the  time  of  his  death. 

William  Slacken  died  in  1824,  having  bequeathed  all 
his  interest  in  the  brewery  to  his  son  Oliver  Slacken  ;  and 
he  appointed  Oliver^  and  two  other  persons,  executors ; 
and  Oliver  thenceforward  carried  on  the  business,under 
the  notion  that  it  was  his  own. 

The  bill  in  Slacken  v.  Dawson  was  filed  by  the  son 
o(  Jahn  Slacken^  in  1827,  insisting  on  the  invalidity  of 
the  alleged  sale  to  William,  of  John*s  moiety  of  the 
business,  and  the  sale  was,  by  the  decree  in  1830,  set 
aside :  the  brewery  was  directed  to  be  sold,  and  the 
necessary  accounts  were  directed  to  be  taken.  John 
Slocken's  moiety  of  the  brewery  was  purchased  by  Oliver 
Slackenin  July  1838 ;  but»  in  November  1838,  before  the 
purchase  had  been  completed,  Oliver  Slacken  became 
bankrupt,  and  his  interest  was  now  represented  in  the 
suit  by  his  assignees. 

There  was  a  subsequent  resale,  and  the  produce  had 
been  brought  into  Court 

The  debts  and  liabilities  of  the  concern,  down  to  the 
death  of  William  Slacken^  had  now  been  paid ;  but  of  the 

debts 
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debts  and  liabilities  of  the  concern  Trom  the  death  of       ]845. 
William  .to  the  bankruptcy  of  Oliver^  4556/.  remained 
unpaid,  although  it  appeared  that  a  profit  of  nearly 
SOOO/v.  had  been  made  during  that  period. 

The  cause  afterwards  came  on  upon  exceptions  to  the 
Master's  report,  and  the  proceedings,  on  that  occa- 
sion, will  be  found  reported  in  a  former  volume  (a); 
some  of  the  exceptions  having  been  allowed,  and 
others  referred  back,  the  case  was  remitted  to  the 
Master's  office. 

In  December  1844  the  Master  made  his  second  re- 
port ;  the  Defendants  took  exceptions,  and  the  cause 
now  came  on  upon  the  exceptions,  and  for  further 
directions. 

The  two  principal  questions  were  these :  —  The  as- 
signees of  Oliver  contended,  that  the  trade  debts  which 
accriied  during  the  period  that  Oliver  carried  on  the 
business,  and  which  still  remfained  unpaid  to  the  extent 
of  4500/.,  ought  to  be  paid  out  of  the  fund  in  Court, 
representing  the  trade  assets,  in  priority  of  the  Plaintiff; 
and,  secondly,  that  the  whole  stock,  &c.  being  in  the 
order  and  disposition  of  Oliver  at  his  bankruptcy, 
passed  to  his  assignees. 

Mr.  Kinderdey  and  Mr.  A.  Gordon^  for  the  Plaintiff, 
who  was  entitled  to  a  moiety  of  the  testator's  residuary 
estate,  claimed,  amongst  other  things,  a  moiety  of  the 
produce  of  the  brewery,  and  a  lien  on  the  other  moiety 
for  the  profits  belonging  to  John's  estate,  and  arising 
subsequent  to  his  death. 

Mr. 
(a)  6  Beavan^  371. 

Vol.  IX.  R 
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1845. 


Stocken 
Dawson. 


Mr.  Goodeve,  for  two  children  of  William  StockeUs 
Mr.  Whitbread^  for  Oliver  Stocken. 

Mr.  Turner  and  Mr.  Roupell,  for  the  assignees  of 
Oliver  Stocken.  The  question  is,  whether  the  Plaintiff 
is  to  take  half  the  fund  without  paying  his  share  of  the 
debts  due  from  the  concern.  The  Plaintiff,  by  his  bill, 
treats  this  as  a  trade  carried  on  by  William,  and  then 
by  Oliver  for  his  benefit,  under  the  trusts  of  the  will. 
If  then  this  be  a  qtiasi  partnership,  the  first  thing  to  be 
ascertained  is,  what  are  the  debts  due  from  the  partner- 
ship, and  are  they  paid,  for  the  Plaintiff  can  take  nothing 
without  paying  the  debts.  Again,  if  there  were  no 
partnership,  then  it  was  a  trade  carried  on  by  a  trustee 
for  the  benefit  of  the  Plaintiff  and  the  estate  of  John : 
such  trustee  is  then  entitled  to  be  indemnified  against 
the  debts  contracted  by  him  for  the  trade,  and  the  first 
payment  must  be  to  the  creditors.  The  testator,  Jokn 
StockeJi,  having  directed  the  trade  to  be  carried  on,  his 
assets  are  liable  to  the  debts  incurred  in  the  execution 
of  that  trust.     Cutbush  v.  Cutbusk,  {a) 

[The  Master  of  the  Rolls. 

Can  you  produce  any  authority  for  the  proposition, 
that  a  party,  carrying  on  a  trade  without  regard  to  the 
consent  of  the  parties  entitled  to  the  capital,  can  subject 
that  property  to  the  debts  he  may  incur  ?] 

That  is  not  the  case  here,  for  the  parties  took  no 

steps  to  put  an  end  to  the  trade ;  on  the  contrary,  they 

even  now  elect  to  treat  this  as  a  trade  continuing  for 

their  benefit.     If  so,  it  must  be  such  for  all  purposes. 

The 

■    (a)  1  Beavan,  184.,   and  see      Ex    parte    Richardtotij    Bucky 
Ex  parte  Garland,  10  Fes.  110.  ;      202. 
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The  following  cases  were  cited : — Er parte  Ruffln  (a),        1 845. 
Ex  parte    Williams  (6),    Grace   v.  Smith  {c\    Ex  parte 
Garland  (d),  The  Decree  in  Davies  v.  Boyle,  {e) 

Mr.  Kindersley^  in  reply.  The  principle  cannot  be 
doubted,  that  a  partner  has  a  speci6c  lien  on  the  partner- 
ship property  for  what  may  be  due  to  him.  (g)  John^s 
lien  existed  at  his  death,  and  nothing  was  afterwards 
done  to  defeat  it ;  the  subsequent  creditors  of  the  concern 
could  therefore  acquire  no  rights  against  the  partnership 
property,  except  subject  to  that  lien. 

No  partnership  existed  after  the  death  of  John^  and 
the  trade  was  carried  on,  not  for  the  Plaintifl*,  or  in  pur- 
suance of  the  trusts,  but  in  direct  opposition  thereto, 
and  adversely  to  his  rights ;  and  the  capital  hav- 
ing been  employed  in  trade,  the  PlaintifT  is  entitled 
to  a  moiety  of  the  pro6ts  after  deducting  the  debts, 
which  has  been  done  in  this  instance.  Oliver  received 
sufficient  to  pivy  these  debts,  but  neglected  to  do  so, 
and  they  have  been  deducted  in  the  computation  of  the 
profits.  The  creditors,  during  Oliver's  management,  who 
relied  on  his  security,  acquired  no  lien  on  the  property 
belonging  to  the  estate  of  John. 

The  property  cannot  be  said  to  be  in  the  "  possession, 
order,  and  disposition  "  of  the  bankrupt,  at  the  time  of 
his  bankruptcy,  ^^  by  the  consent  and  permission  of  the 
true  owner."  The  possession  was  wholly  adverse,  and 
the  property  was  protected  by  the  existing  trust,  (h) 

The 

(a)  6  Vet.  119.  (h)  See  6  Geo,  4.  c,  16.  i.  72. 

(A)  11  Vet.  3.  Joy  V.  CampbeU,  1  Sch.  ^  Lef. 

(c)  2  Wm.  Black.  998.  328.  j  Ex  parte  Martin,  2  Rose^ 

id)  10  Ves.  110.  331. ;  In  're  Thomas,  1  PluUq>ty 

{e)  Seton  on  Decreet,  2iO.  159. 

(g)  See    Sk^  V.  Harwood, 
2  Swan.  586. 

R  2 
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184-5.  The  Master  of  the  Rolls. 

This  difficult  and  complicated  case  has  now  been 
reduced  to  a  Few  points. 

It  is  not  necessary  to  state  minutely  the  Tacts  of  the 
case^  but  so  much  only  as  relates  to  the  questions  re- 
maining for  decision,  which  are  these: — John  and 
WiUiam  Slocken  were  partners  as  brewers.  In  May 
1820,  John  died,  having,  by  his  will,  authorised  a  sale 
of  his  share  in  the  business  to  be  made  to  William^  the 
surviving  partner ;  but  if  William  did  not  purchase  it^ 
then  he  directed  that  the  trade  should  be  carried  on  for 
the  benefit  of  his  own  legatees.  After  John*s  death, 
William  carried  on  the  trade :  he  intended  to  purchase 
John's  share,  and  some  valuations  for  that  purpose  were 
made :  he  supposed  that  he  had,  in  reality,  become  the 
purchaser,  and  he  continued  in  that  supposition  up  to 
the  time  of  his  death.  He  died  in  1824,  having,  by  his 
will,  given  what  was  supposed  to  be  his  interest  in  the 
property  to  Oliver,  Oliver  carried  on  the  trade,  think- 
ing it  his  own  till  he  became  bankrupt.  In  January 
1827,  the  Plaintiff  being  interested  in  John's  share  of 
this  concern,  filed  his  bill  against  Oliver.  He  desired 
to  have  the  property  sold ;  he  claimed  a  right  to  set  aside 
the  purchase  which  both  William  and  Oliver  thought  had 
been  made ;  and,  as  one  moiety  of  the  property  engaged 
in  carrying  on  the  trade  was  the  property  of  his  testator 
Johnj  he  desired  to  have  the  profits  ascertained,  in 
order  that  a  moiety  might  be  paid  to  him.  In  the 
course  of  the  proceedings,  the  purchase  was  set  &side. 
The  accounts  have  now  been  taken,  and  it  has  been 
ascertained  what,  on  the  supposition  of  the  Plaintiff 
being  entitled  to  a  moiety  of  the  property,  became 
due  from  the  estates  of  William  and  Oliver  to  the*  es- 
tate ofjohn^  and  also  what  was  due  from  the  estate 

of 
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oT  Oliver  to  the  estate  of  William.     The  figures  are  all        1845. 

ascertained.  ^tT*^^'"^^ 

Stocken 

V, 

Tlie  trade  debts  incurred  in  the  lifetime  of  Johrty  and  I>*wson. 
those  incurred  in  the  lifetime  of  William^  have  been 
paid ;  but  the  debts  which  were  due  at  the  bankruptcy 
of  Oliver^  which  had  been  incurred  by  him  in  carry- 
ing on  the  trade,  amounting  to  4500/.,  have  not  yet 
been  paid.  It  appears,  however,  that  Oliver  received 
far  more  than  enough  to  pay  them,  for  he  received, 
in  carrying  on  the  trade,  136,0002.  and  upwards,  and 
had  paid  127,000/.  and  upwards,  so  that  he  had  re- 
ceived 8000/.  and  upwards  more  than  he  had  paid. 
At  the  time  of  his  bankruptcy,  there  were  debts  due 
to  the  concern  which  have  since  been  received  by  the 
assignees,  to  the  amount  of  S700/.  and  upwards;  so 
that  it  is  perfectly  plain  that  the  business  was  carried 
on  at  a  very  considerable  profit,  and  the  Master  has, 
with  perfect  correctness,  found  it  to  amount  to  7900/., 
one  moiety  of  which  belonged  to  the  estate  of  Johfi, 
The  profit  made  in  that  trade  has  not  been  applied 
as  it  ought  to  have  been,  nor  have  the  receipts  been 
applied  as  they  ought;  for  Oliver^  instead  of  applying 
that  large  balance  in  satisfaction  of  the  debts  of  the 
concern,  has  disposed  of  it  in  some  other  manner. 
But  because  he  did  not  apply  that  which  he  had  acquired 
or  become  entitled  to  in  the  way  in  which  he  ought  to 
have  done,  is  it  not  profit?  I  conceive  there  is  no 
doubt  that  it  was  profit. 

Then  comes  the  question  raised  on  further  directions. 
It  is  said,  that  these  debts  (though  they  have  been  brought 
into  account  in  the  computation  of  profits)  were,  never* 
theless,  debts  contracted  in  carrying  on  the  trade  in 
which  certain  property  was  employed,  and  that  the 
creditors  have  a  right  to  resort  to  that  property  for  the 
payment  of  their  debts.     Now  it  need  not  be  repeated, 

E  3  that 
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1845. 


Stockbn 

V. 

Dawson. 


that  the  creditors,  who  are  here  represented  by  the 
assignees,  stand  in  the  place  of  Oliver  in  this  matter. 
It  is  true,  that  there  are  cases  in  which  a  right  is 
given  to  creditors  upon  a  certain  amount  of  property 
by  which  the  concern  is  carried  on ;  and  while  the 
property  employed  in  the  concern  remained,  the  cre- 
ditors, by  some  proper  proceeding,  might  have  at- 
tached their  right  up  to  the  property ;  but  never  having 
resorted  to  any  such  proceeding,  and  the  party  having 
become  a  bankrupt,  we  must  look  very  differently  to 
the  circumstances.  If  a  trade  is  carried  on  with  the 
property  of  another  person,  and  a  trust  is  attached  to 
the  property,  as  in  the  instance  where  a  trader  gives 
his  stock  in  trade  to  his  executor  or  trustee,  in  trust  to 
carry  on  the  trade  for  his  family,  it  has  been  certainly 
held,  that  the  creditors  are  creditors  on  the  estate  thus 
held  in  trust,  and  they  may,  to  some  extent,  have  a 
right  to  resort  to  that  particular  property  for  payment 
of  their  debts ;  there  are  cases  to  that  effect  But  the 
rule  is,  I  think,  established  in  these  cases,  that  the  equity 
of  the  creditors  against  the  property  must  depend  on 
the  equities  between  the  partners.  Then  comes  the 
question,  whether  there  was  a  partnership.  William  was 
in  the  situation  of  a  trustee  of  the  trade,  even  after  the 
sale  took  place;  but  was  he  ever  a  partner  with  the 
Plaintiff  in  carrying  on  that  business?  Did  he  ever 
give  to  the  creditors  a  personal  right  against  the  Plain- 
tiff? Could  Oliver  do  it  after  the  death  of  William  f 
There  never  was  any  thing  of  the  kind.  William^  in- 
deed, was  fixed  with  a  sort  of  trust;  but  then  all  the 
debts  contracted  by  him  have  been  paid.  Oliver  was 
never  in  the  situation  of  trustee;  he  never  was  involved 
in  those  circumstances  :  he  claimed  by  the  gift  of 
William  an  absolute  right  in  the  property,  his  assig- 
nees, after  his  bankruptcy,  held  it  in  that  right,  not 
on  the  footing  of  a  partnership,  but  as  their  own,  and 
in  this  suit  they  endeavoured  to  establish  that  it  was 

their 
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their  own  —  and  that  From  the  beginning.  But  then  it  1845. 
is  said,  if  the  Defendants  cannot  make  out  that  there 
was  any  thing  like  a  partnership  by  contract  from  the 
beginning,  then  there  was  something  like  a  partnership 
from  the  nature  of  the  claim  made,  as  it  appears  from 
the  allegations  and  the  prayer  of  the  bill  that  an  ac- 
count of  the  profits  was  asked.  I  am  of  opinion 
that  that  argument  cannot  be  maintained,  because  it 
would  put  an  end  to  the  jurisdiction  of  the  Court  alto-  ' 
gether  against  persons  who  engage  in  speculations  of 
this  kind.  I  make  no  imputation  against  Oliver^  for  I 
believe  he  thought  be  was  employing  his  own  property, 
and  not  the  property  of  another  person.  It  was  a  very 
unfortunate  mistake,  and  nothing  but  a  mistake;  never* 
theless,  we  know  how  frequently  it  happens,  that  per- 
sons, whose  duty  it  is  to  withdraw  the  property  of 
others,  endeavour  to  keep  it  engaged  in  trade  for  their 
own  profit ;  and  it  would  reduce  the  jurisdiction  of  this 
Court  to  a  very  low  ebb,  if  we  were  told  that  no  per- 
son could  ever  demand  an  account  of  the  profits  arising 
from  an  improper  use  of  his  money,  without  making 
himself  and  his  property  liable  to  the  debts  incurred 
by  those  who  were  making  an  improper  use  of  his 
capital.  I  think,  however,  that  that  argument  cannot 
be  maintained,  and  that  there  is  nothing  in  this  case 
which  shews  that  the  creditors  acquired  any  lien,  or  any 
demand  against  the  specific  property  engaged  in  this 
concern. 

Then,  how  does  the  case  stand  as  to  the  particular 
species  of  property  engaged  in  the  trade  ?  There  are  two 
sorts  of  property ;  there  was  the  brewery,  and  the  copy- 
hold estate  attached  to  it,  which  was  the  joint  and  several 
property  of  John  and  William^  which  remained  such 
from  the  death  of  John  until  the  death  of  William  ;  and 
thenceforward  down  to  the  bankruptcy  of  Oliver^  as  to 

R  4t  one 
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1845.        one  moiety  of  it,  it  was  part  of  the  estate  of  John,  and  as 
Sj>^^^     ^^  ^^^  other  moiety  of  it,  it  was  part  of  the  estate  of 

V.  William. 

Dawson. 

Oliver^  at  the  time  of  the  bankruptcy,  is  found  in 
possession  of  this  property,  which  belonged  to  the  estate 
of  William  and  the  estate  of  John :  William  and  John 
having  been  partners,  the  business  having  been  carried 
on  without  extinguishing  any  claim  which  the  estate 
of  John  had  against  William^  or  against  his  estate  after 
his  death,  why  is  not  the  estate  of  John  to  have  his 
moiety,  and  the  same  right  against  the  estate  of  William 
which  subsisted  from  the  beginning?  There  seems  to 
be  no  difficulty  in  that  poinf,  when  it  is  once  understood 
how  this  property  is  arranged  between  the  parties.  It 
seems  to  me  clear  that  the  estate  of  John  is  entitled  to 
one  moiety,  and  the  estate  of  William  to  the  other 
moiety  of  that  property,  subject  to  such  right  as  the 
estate  of  John  had  upon  it  for  the  purpose  of  securing 
that,  which  in  its  origin,  was  no  doubt  a  partnership 
debt 

Then,  there  was  the  other  portion  of  the  property, 
namely,  the  stock,  which  has  been  sold.  If  this  were 
personal  property  in  the  order  and  disposition  of  Oliver 
the  bankrupt,  with  the  consent  of  the  true  owner,  of 
course  the  creditors  would,  under  the  Bankrupt  Law, 
be  entitled  to  the  benefit  of  it.  But  how  are  the  facts 
as  relating  to  this  part  of  the  case  ?  Was  the  property  in 
the  order  and  disposition  of  Oliver  with  the  consent  of 
the  true  owner  ? 

The  bill  having  been  filed  in  the  year  1827,  and  the 
demand  being  thereby  made,  that  the  property  should 
not  continue  in  the  possession  of  Oliver,  but  that 
the  whole  should  be  sold,  he  resisted.  It  was  said, 
that  the  Plaintiff  did  not  pray  for  an  injunction ;  but 

be 
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he  asked  it  by  his  bill,  and  you  must  have  regard  to        1845. 

the  time  when  the  bill  was  filed,  which  was  a  perfect      ^^^^^ 

notice  to  Oliver  that  the  trade  was  not  to  be  carried  on.  v. 

Dawson. 

That  notice  having  been  given  to  Oliver^  that  the 
Plaintiff  intended  to  enforce  his  right  to  have  a  sale,  in 
order  that  there  might  be  a  division  between  them, 
Oliver  nevertheless  continued  to  carry  on  the  trade, 
contending  that  he  was  entitled  to  do  it,  and  that  the 
whole  was  his  own.  How  then  can  it  be  said  that  this 
property  was  in  the  order  and  disposition  of  Oliver^ 
with  the  consent  of  the  true  owner,  at  a  time  when,  the 
Plaintiff  was  contending,  in  a  Court  of  Equity,  that  it 
ought  to  be  sold  and  half  given  to  him,  and  Oliver  was 
contending  that  it  was  his  own  property  ?  I  think  there 
is  no  foundation  for  the  allegation,  that  the  property 
was  in  Olivers  possession  with  the  consent  of  the  true 
owner ;  but,  on  the  contrary,  I  think  it  was  in  his  pos- 
session against  the  consent  of  the  true  owner. 

The  estate  of  John  is  entitled  to  a  moiety  of  the  pro- 
duce of  the  sale,  and  an  application  ought  to  be  made 
to  the  Court  of  Bankruptcy  for  an  order  thai  it  may 
be  paid  to  the  Plaintiff. 


As  to  the  lien  upon  that  fund,  I  think  the  right  to  it 
is  apparent.  When  was  that  lien  which  the  representa- 
tive of  the  deceased  partner  has  against  the  partner- 
ship property  for  what  might  be  found  due,  put  an 
end  to  ?  When  did  it  terminate  ?  Who  alleges 
that  it  ever  did  terminate  ?  It  has  been  argued,  that 
the  Plaintiff  has  not  asked  for  it  by  his  bill  as  dis- 
tinctly as  he  ought  to  have  done.  I  think  there  is  quite 
enough  asked  ;  but  if  there  are  not  sufficient  allegations, 
they  are  supplied  by  the  very  nature  of  the  thing,  for 
that  is  the  law  as  between  a  surviving  partner  and  the 
representative  of  a  deceased  partner. 

I  have 
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I  have  considered  the  last  point,  which  relates  to  the 
costs.     The  costs  which  are  occasioned  by  this  suit,  so 
far  as  it  seeks  to  set  aside  the  purchase  against  William^ 
ought  properly  to  be  charged  against  his  estate.     The 
costs  of  taking  the  account  during  the  time  of  William 
must,  I  tliink,  be  necessarily  charged  against  his  estate. 
The  costs  which  are  incurred  in  taking  the  accounts 
after  that  time   against  Oliver  seem  to  be  subject  to 
this   consideration:  I  should  not   say   that    Oliver  or 
his  estate  could  be  charged  with  those  costs  only  on 
account  of  his  possession  of  the  property ;  because,  as  far 
as  anything  appears,  no  man  ever  took  possession  of 
property  more  innocently ;  but  having  taken  possession  of 
property  quite  innocently,  and  a  claim  being  made  by  the 
Plaintiff,  he  insisted  that  the  property  was  his,  and  has 
endeavoured  to  maintain  it.    He  failed  in  that  endeavour, 
and  when  the  account  comes  to  be  taken,  he  is  found  a 
defaulter  to  a  very  considerable  amount.    If  he  had  done 
as  he  ought  with  respect  to  the  trade  assets  he  received, 
there   would   have   been  no   trade  debt   left   unpaid ; 
there  would  not  have  been  any  of  the  serious  questions 
which  have  been  just  discussed ;  but  all  the  expense  and 
delay  have  arisen  entirely  from  the  mode  in  which  he 
disposed  of  the  funds   which    he    received  from   that 
trade.     When  costs  are  demanded  against  a  party  in 
that  situation,  I  confess  I  do  not    know  how  I  can 
lawfully  refuse  them.      I  think  if  he  had  been  proved  a 
defaulter,  and  had  not  been  a  bankrupt,  it  would  have 
been  in   vain  to   say,  that   he   would    not   have  been 
charged   with   the   costs,  and  I  do  not  know  how   to 
make  the  difference  in  this  case.     I  say  it  with  regret, 
because   I  see  that  he  was   brought  into    this   situa- 
tion and  carried  on  the  trade  innocently,  believing  that 
he  could  rely  upon  the  title  given  to  him  by  his  father, 
and  his  father  himself  thinking  that  he  had  been  sue* 
cessful  in  completing  the  sale.      I  very  much  regret 
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that  it  should  be  so;  but,  as  between  two  parties  lit!-        1845. 
gating  adversely,  I  cannot  give  way  to  any  feeling  of.    ^^^ken 

that  kind.  v. 

Dawson. 

Mr.  Turner.    The  costs  against  the  estate  of  Oliver 
will  be  matter  oF  proof  and  not  of  lien. 

The  Master  oftAe  Rolls.    Yes. 


Note.  —  An  appeal,  in  this  case  is  now  standing  for  judgment 
before  the  Lord  Chancellor. 


Earl  MORNINGTON  v.  SMITH. 


1846. 

Feb.  27. 
March  27. 


prosecution.     It   was   not   disputed   that  the  time  for 
niovu)g  had  expired  as  to  this  Defendant. 

Mr.  Bloxam^  contrdy  stated  that  the  answer  of  Cutts^ 


MR.  CHANDLESSy  on  the  part  of  one  of  the  De-   On  a  motion 
by  one  of  se- 
fendants,  moved  to  dismiss  the  bill  for  want  of  veral  Defend- 
ants to  dismiss 
for  want  of 
prosecution,  it 
IS  not  suffi- 
cient for  the 
Plaintiff  to 
,^_  shew  thiit  the 

another  Defendant,  had  not  been  got  in,  and  that  the   answers  of 

Plaintiff  was  not  in  a  situation  to  proceed  in  the  cause.    ^^^^\  Defend- 

'  ants  have  not 

been  filed  ;  he 

The  Master  of  the  Rolls.  ^^  ^^  j„. 

The  time  having  expired  as  to  the  Defendant  who  been  used  in 

now  moves,  he  is  entitled  to  make  this  motion  (a),  but  ?^"*"?  ^^^*"„ 
1^     .  .  ,    1  .  ,        .r  .  .        ,  ,         >"•     Plaintiff 

he  is  not  entitled  to  the  order,  u  it  can  be  shewn   that   having  failed 

the  Plaintiff  had   used  due  diliirence  in  getting  in  the   *"  ^^  ^?^"S» 

^     .  .  ^^^  ordered 

answer  of  the  other  Defendants.      The  motion   may   to  pay  the 

either  stand  over,  in  order  that  the  Plaintiff  may  have  ^Q^f^n  and 

an    file  a  replica- 
tion within  a 
(a)  Dalton  v.  Hai/ier,  7  JBeavan,  386.  fortni«»ht,  and, 

in  default,  the 
bill  was  ordered  to  be  dismissed  with  costs. 
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an  opportunity  of  giving  an  explanation^  or  the  Plaintiff 
Earl  n^ust  file  or  undertake    to  file,  a  replication;  in   de- 

MoRNiNGTON    fault,  the  bill  will  be  dismissied. 

V 

Smith. 


Mardi  27.  Mr.  Chandless  renewed  the  application. 

Mr.  Bloxam  produced  an  affidavit,  but  which  the 
Court  thought  did  not  satisfactorily  explain  the  delay. 
He  then  asked  for  time  to  file  a  replication. 

The  Master  of  the  Rolls. 

Let  the  bill  be  dismissed  with  costs,  unless  the  Plain* 
tiff  files  a  replication  within  a  fortnight.  The  Plaintifi 
must,  at  all  events,  pay  the  costs  of  this  motion. 


BENNETT  v.  COOPER. 

TN  this  case,  the  Defendant  was  indebted  to  the  Plain- 
■*•  tiffin  the  sum  of  1500/.,  and  to  one  Ratcliffe  in  the 
sum  of  500/.   (which  had  since  been   satisfied).     On 

the 


1845. 

Jult/  19. 

Nov,  20.  22. 

1846. 
AprU  17. 

In  1816,  A, 
mortgaged  an 
estate  to  B., 
and  cove- 
nanted to  pay 
the  mortgage 
money;  and, 

in  Julif  1817,  A.  and  -B.,  as  his  surety,  conveyed  the  property  to  C,  on  trust  to  sell 
and  pay,  first,  a  debt  due  from  A.  to  C,  which  A»  and  B.  also  covenanted  to  pa^ ; 
and,  secondly,  to  pay  ^.'s  debt.  In  August  following,  A.  executed  to  ^.  an  eauit> 
able  charge  on  other  property.  In  1834,  C  sold  the  estate,  and  applied  the  produce 
in  part  payment  of  his  demand.  In  1842,  a  bill  was  filed  by  B.  against  A»  to  realise 
the  equitable  charge.  Held,  that,  until  the  trust  of  the  deed  ofJuli/  1817  was  ex- 
hausted in  1834,  the  covenant  in  the  deed  of  1816  subsisted,  wholly  unaffected  by 
time  ;  that  the  debt  and  the  personal  remedy  to  recover  it  subsisted,  at  the  time 
the  bill  was  filed,  and  that  the  equitable  charge  was  therefore  then  operative. 

A  deed  poll  in  the  form  of  a  power  of  attorney,  held,  in  equity,  to  amount  to  an 
assignment  or  to  a  covenant  to  assign. 

Effect  given  to  an  equitable  charge,  for  valuable  consideration,  upon  expectant 
legacies. 
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the  1st  of  January  ISIG,  the  Defendant  executed  an  184'5. 
indenture  of  mortgage,  by  way  of  demise  for  1000 
years,  to  the  Plaintiff,  with  a  proviso  for  redemption,  on 
payment  of  the  sum  of  2000/.,  which  the  Defendant 
covenanted  to  pay.  These  debts  being  still  due  to  the 
Plaintiff,  the  Defendant  contracted  a  debt  of  1 620/.  1 85.  Sd. 
to  his  bankers,  for  which  the  Plaintiff  was  his  surety. 
Under  these  circumstances,  the  Plaintiff  consented  to  join 
in  securing  the  banker's  debt,  and  to  postpone  to  it  the 
payment  of  his  own  mortgage ;  and  on  the  23d  of  Jvly 
ISlTy  by  an  indenture,  made  between  the  Plaintiff  of 
the  first  part,  the  Defendant  of  th^  second  part,  Ratcliffe 
of  the  third  part,  Blurton  &  Co.  (the  bankers)  of  the 
fourth  part,  and  Blair  of  the  fifth  part,  the  mortgaged 
estate  was  conveyed  to  the  bankers,  on  trust  to  sell, 
and  apply  the  purchase  monies  in*  payment,  first,  of 
the  costs ;  secondly,  what  should  be  due  to  Ratcliffb 
in  respect  of  his  500/. ;  thirdly,  what  should  be  due 
to  the  bankers  in  respect  of  the  1620/.  185.  Sd. ;  and, 
fourthly,  what  should  be  due  to  the  Plaintiff  in  respect 
of  his  1500/.,  and  the  surplus  to  the  Defendant. 

By  the  same  deed,  the  Plaintiff  and  the  Defendant 
jointly  and  severally  covenanted  to  pay  the  debt  due  to 
the  bankers,  and  the  mortgage  term,  previously  vested 
in  the  Plaintiff,  was  assigned  to  Blair^  on  trust  to  attend 
the  inheritance. 

Soon  after  the  date  of  this  deed,  and  on  the  7th  of 
August  1817,  the  Defendant  executed  a  deed  poll,  where- 
by, after  reciting  his  debt  to  the  Plaintiff,  and  that  the 
Plaintiff,  as  his  surety,  was  liable  to  pay  other  sums  on 
his  account,  and  that  several  debts  were  due  from  other 
persons  to  the  Defendant,  for  goods  sold  and  delivered 
&c.,  and  that  he  had  considerable  expectations  from  the 
relations  and  friends  of  himself  and  his  wife,  who  might 

probably 
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lS4f5.  probably  give  and  bequeath  to  him  and  his  wife  certain 
legacies  or  sums  of  money,  and  that  he  was  desirous,  as 
far  as  he  could,  to  secure  the  Plaintiff,  it  was  witnessed, 
that,  for  such  considerations,  the  Defendant  appointed  the 
Plaintiff  his  tf/Zom^  irrevocable,  in  his  name  to  demand, 
and,  if  necessary,  to  sue  for  and  receive,  all  sums  of 
money  then  or  thereafter  to  become  due  to  him,  and  all 
legacies  or  bequests,  which  had  already  or  might  there-* 
ader  be  given  or  bequeathed  to  him  or  his  wife,  by  any 
person  whomsoever. 

In  1823,  the  bankers  took  possession  of  the  estate, 
and  applied  the  rents  to  the  Defendant's  credit. 

In  1834,  they  sold  the  estate,  and  applied  the  produce 
(so  far  as  it  would  extend)  in  part  payment  of  their 
mortgage  debt. 

In  1827  and  1839,  certain  bequests  had  been  made 
to  the  Defendant  Cooper^  by  some  relatives,  which  the 
Plaintiff,  by  this  bill,  claimed  to  be  entitled  to  under 
the  deed  poll  of  the  7th  of  August  1817. 

In  October  1842,  the  Plaintiff  (being  liable  as  surety 
under  the  deed  of  July  1817,  and  having  such  rights  as 
were  given  him  by  the  deed  poll  of  August  1817,)  filed 
this  bill  against  Cooper^  praying  the  establishment  of  the 
deed  of  August  1817,  and  seeking  the  recovery  of  the 
legacies  so  bequeathed  to  the  Defendant,  for  payment  of 
his  debt  and  as  an  indemnity  in  respect  of  his  surety- 
ship to  the  bankers. 

The  Defendant  insisted,  by  way  of  defence,  first, 
upon  an  alleged  partnership  transaction  between  him 
and  the  Defendant,  which  he  wholly  failed  in  making 
out;  and,  secondly,  on  the  statute  of  limitations. 

The 
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The  cause  now  came  on  for  hearing.  1 845. 

Mr.  Bagshawe  and  Mr.  Bogersj  for  the  Plaintiff.  Not 
only  a  chose  in  action,  but  even  a  mere  possibility  is  as- 
signable in  equity  ( Whitfield  v.  Fausset  (a),  Wright  v. 
Wright  {b)  ),  and  no  particular  form  of  transfer  is  neces- 
sary, (c)  The  deed  poll  of  August  1817,  therefore, 
operated  as  an  equitable  assignment  or  charge  upon 
the  legacies  afterwards  bequeathed  to  the  Defendant. 

The  statute  of  limitations  is  no  defence  to  the  claim 
of  the  Plaintiff,  for  as  long  as  the  Plaintiff,  as  surety, 
remains  liable  to  the  bankers,  so  long  will  he  be  en- 
titled to  indemnity  from  the  Defendant.  The  trusts  of 
the  deed  otjuh/  1817  were  in  the  course  of  performance 
until  1 834,  during  which  period,  time  could  notrunagainst 
the  Plaintiff,  whose  rights  were  secondary  to  those  of  the 
bankers ;  besides  this,  the  legacies  were  not  receivable 
till  1837,  and  therefore,  could  not  be  sooner  recovered. 
There  are  also  admissions  made  by  the  Defendant  which 
take  the  case  out  of  the  operation  of  the  statute. 

Mr.  Kindersley  and  Mr.  Lermn^  for  the  Defendant. 
More  than  twenty  years  having  elapsed  before  the  filing 
of  the  bill,  the  debt  is  barred  by  the  statute  3  &  4  fT.  ^^ 
r.  42.  {d)  Being  barred,  the  remedies  on  the  collateral 
securities  for  the  debt  are  also  gone.  The  admissions 
relied  on  are  insufficient  to  bring  the  case  within  the 
fifth  section ;  Tippets  v.  Heane  (e\  Mills  v.  Fowtes  (g), 
Waugh  V.  Cope  (A),  and  they  have  not  been  charged  by 
the  bill,  except  in  general  terms. 

The 

(a)  1  Ves.  sen.,  p.  390.  sea.,p.3S2,,  Bnd  Lord  Tounuhend 

(b)  Ibid.  p.  410.,  and  see  Alex-  y.  Windham^  2  Ves,  sen.,  6. 
ttfider  V.  The  Duke  of  Wellington,  (d)  Sect.  3. 
2  Rim.  J-  Myl.  35.,  and  Li/de  v.  (e)  1  Cr.  M.  *  R.  252. 
Mynn,  1  Myl.  §•  K.  683.                       (g)  5  Ring.  N.  C.  455. 

(r)  See  Rowy.  Dawsm,  \  Vet.  (A)  6  Mee.  <$■  W.  824. 
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The  bankers  are  not  parties  to  the  suit,  and  their 
claim  is  equally  barred  by  the  statute* 

They  also  cited  Holland  v.  Clark  {a).  Philips  v. 
Philips  (i),  Dearman  v.  Wyche.  (c) 

Mr.  Bagshawe  in  reply.  You  cannot  treat  the  cove- 
nant as  collateral  to,  or  independent  of  the  trust ;  the 
whole  was  one  transaction.  The  application  of  the  pur- 
chase money  in  1834?  was  a  part  payment  and  a  con- 
tinuance of  the  performance  of  the  trusts  of  the  deed 
of  1816. 

The  Master  of  the  Rolls  reserved  his  judgment. 

1846.  The  Master  of  the  Rolls. 

AvrU  17.  "^ 

I  find  no  evidence  on  which  I  can  rely,  that,  at  any 
time  after  the  execution  of  the  deed  poll,  the  Defendant 
ever  specifically  acknowledged  the  debt  of  1500/.  due  to 
the  Plaintif]^  or  paid  any  interest  on  account  of  it,  and 
this  bill  was  not  filed  till  October  1 84f2,  being  twenty- 
five  years  afterwards. 

But,  upon  the  security  of  Ji^  1817,  the  Plaintiff's 
debt  was  postponed  to  the  bankers'  debt,  which  was, 
therefore,  to  be  satisfied,  before  the  Plaintiff  could  obtain 
for  himself  any  benefit  under  the  same  deed,  and  in 
1821,  the  Plaintiff  paid  the  proceeds,  or  part  of  the 
proceeds,  of  the  Defendant's  goods,  sold  under  a  bill  of 
sale,  to  the  bankers,  towards  payment  of  the  debt  due  to 
them  from  the  Defendant. 


In 


(fl)  1  Y.  ^-  Col.  (C,  C),  151.  (c)  9  Simons,  570. 

(b)  3Hare,2S\. 
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In  1 823,  the  bankers  took  possession  of  the  estate        1846. 
comprised  in  their  security^  and  applied  the  rents  whicli 
I  they  received  to  the  credit  of  the  Defendant  in  respect 

I  of  the  same  debt. 

I 

In  1834,  they  sold  the  estate  and  received  the  pur- 
chase money,  and  (Ratcliffe  having  been  satisfied)  they 
applied  the  purchase  money,  so  far  as  it  would  extend, 
in  part  payment  of  what  remained  due  to  them,  in  re* 
spect  of  their  debt  of  1620/.  18^.  bd. 

Thus,  in  April  1834,  the  estate,  which  was  intended 
to  secure  the  banker's  debt  and  also  the  debt  due  to  the 
Plaintiff,  was  exhausted  in  part  payment  of  the  banker's 
debt,  and  the  whole  of  the  Plaintiff's  debt  remained, 
and  still  is,  unsatisfied. 

At  this  time,  the  Plaintifi*  had  the  covenant  of  the 
Defendant,  contained  in  the  deed  of  1816.  He  had 
consented  to  assign  his  mortgage  term  and  to  postpone 
the  payment  of  his  debt,  in  consideration  of  the  trust 
created  by  the  deed  of  1817,  and  which  was  not  ex- 
hausted till  April  1834.  Whilst  this  trust  was  pending, 
and  whilst  he  might  expect  to  receive  payment  by  means 
of  it,  and  whilst  steps  were  taking  towards  payment  of 
the  prior  debt,  until  satisfaction  of  which  he  had  no 
remedy  for  himself,  it  cannot,  I  think,  be  maintained, 
that  time  ran  against  him,  so  as  to  deprive  him  of  the 
benefit,  of  his  own  securities ;  and  it  appears  to  me, 
that  until  the  trust  was  exhausted  in  1834,  the  covenant 
remained  in  force,  wholly  unaffected  by  time. 

The  bill  was  filed  in  Oclober  1842.  It  alleges  that  the 
Plaintiff  had,  in  and  after  1838,  discovered  that  the 
Defendant  had  himself  received  several  sums  of  money, 
which,  by  the  powers  given  by  the  deed  poll  of  Atigust 

Vol.  IX.  S  1817, 
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1S46.  1817,  ought  to  have  been  received  by  the  Plaintiff,  and 
the  Plaintiff  prays,  that  the  Defendant  may  pay  over  to 
him  all  such  sums  of  money,  as,  under  the  deed  poll, 
the  Plaintiff  was  entitled  to  receive,  as  security  for  or  in 
satisfaction  of  his  debt 

The  Defendant  set  up  a  defence,  which,  not  being 
supported  by  evidence,  is  not  available.  At  the  bar,  he 
relied  on  length  of  time,  and  insisted  that  the  debt  was 
barred,  and  that  the  deed  poll,  not  having  been  acted 
upon  for  twenty  years,  has  ceased  to  be  operative. 

.  Now  the  deed  poll  is  admitted  to  have  been  executed 
for  valuable  consideration,  and  it  seems  to  me  to  amount 
to  an  assignment  of,  or  a  covenant  or  agreement  to  assign 
the  sums  which  the  Plaintiff  was  empowered  to  receive, 
but  it  was,  as  to  the  principal  debt,  only  a  collateral 
security  in  aid  of  the  trust  to  sell  the  estate,  which  was 
to  be  sold  under  the  trust.  It  was  intended  to  secure 
the  debt,  and  ought,  as  it  appears  to  me,  to  be  con- 
sidered operative  so  long  as  the  debt  existed,  and  having 
regard  to  the  circumstances  attending  the  debt,  the  cove- 
nant, the  mortgage  of  the  term,  and  ultimately  the  trust 
to  sell,  I  think  the  debt,  and  the  personal  remedy  to 
recover  it,  did  subsist  at  the  time  this  bill  was  filed,  and, 
also,  that  the  deed  poll  was  then  operative. 

I  must  therefore  declare,  that  the  Plaintiff  was,  and  is, 
entitled  to  the  benefit  of  the  deed  poll,  and  direct  an 
account  to  be  taken  of  what  is  due  to  the  Plaintiff  from 
the  Defendant,  and  of  the  sums  of  money  which  the 
Plaintiff  was  entitled  to  receive,  and  which  have,  in  fact, 
been  received  by  the  Defendant,  reserving  further  direc- 
tions and  costs. 
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LANCASHIRE  v.  LANCASHIRE.  January  24. 

April  17. 

riiHIS  case  is  reported  anti  (a)  on  a  motion  for  a  re-  where  the 

-■-    ceiver,  where  the  facts  will  be  found  sufficiently  PlaintiflTs 

^    right  depends 
Stated  for  the  present  purpose.  on  his  being 

heir,  the  Court 

A  motion  was  now  made^  on  behalf  of  the  PlaintiflP,  tion  to  grant 

that  the  Plaintiff  micht  have  an  issue  or  issues  at  law,  *"  »*51"®  ^  **"/ 
11        t      .      •     1    .         ,  n  r^       ,  w  ,.        thatfactonan 

to  try  whether  he  is  the  heir-at-law  of  Sarah  Lancashire^  interlocutory 

and  whether  Sarah  was  the  heiress  of  JbA;i,  and  whether  S^^^'JftJ^'*'® 

the  Plaintiff  was  the  heir  of  William^  and  that  the  pro-  case  make  it 

ceedings  in  the  cause  might  be  stayed  until  the  issues  verylmport^^ 

had  been  tried  or  returned.  »"*»  whether 

they  appear  on 
a  motion  for 

Mr.  Turner  and  Mr.  E.  Webster^  in  support  of  the  ">  injunction 
.      .  1      1     .J    1  1        or  receiver,  or 

motion.     The  first  point  in  this  cause  to  be  decided  be-  upon  a  direct 

tween  the  parties  is  this,  whether  the  Plaintiff  is  or  is  not  \^^^^  ^^'  '^® 

the  heir-at-law,  as  represented  by  his  bill.   This  is  a  pre-      Such  an 

limiuary  question,  which  must  in  the  first  instance  be  de-  }?  ^^^  I^J^^ 

termined ;  convenience  then  requires  that  it  should  at  once  case  where 

I  .  •   .  f  •  •     .-  1  .L  *•         r  '*'«*'«  ^^  no- 

be  put  into  a  course  of  investigation,  and  the  practice  ol  ^^^Qg  \^^^  ^^ 

the  Court  warrants  this  course  of  proceeding.     In  Ftd-  1»^  assertion 
_  .^..v*       1^,  .1        vfl  !<•.      of  the  Plam- 

lagar  v.  Clark  (6),  Lord  Mdon  said,  '*  I  have  myself,  in  tiff's  heirship, 

one  or  two  instances,  ventured  to  interpose,  in  very  early  on  the  one 

stages  of  the  cause,  where  a  simple  fact,  legitimacy  for  in-  assertion  of 

tance,  is  to  decide  every  thing."  Again,  Lord  Cottenham  ant's  i^orance 

considered  such  an  application  to  be  of  ordinary  occur-  on  the  other. 

rence.  In  the  case  of  Gompertz  v.  Ansdell  (c),  he  says,  "  to  motion,  affi- 

direct  an  issue  of  fact,  upon  an  interlocutory  application,  davits  of  facts 

,.        .       ,.    ^  „         1   .      of  which  the 

IS  a  very  common  proceeding  in  this  Court;"  and  m  Defendant  by 

Middletan   hi«  answer 
proresses  to 
(fl)  Ante,  p.  120.  (c)  4  Myh  4"  Cr-  *49.  be  ignorant 

(b)  18r«.483.  areinadmis. 


sible. 


52 


260  CASES  IN  CHANCERY. 

1 846.        Middleton  v.  Sherburne  (a),  where  the  Plaintiff  claimed  as 
Lancashirk    ^^*^»  ^^  hsnt  devisavit  vel  non  was  directed  on  motion,  (b) 

V.  This  is  a  preliminary  inquiry  within  the  spirit  and  mean- 

Lancashirk.    .^^  ^j. ^^^  ^^j^  q^^^^  ^j.  ^j^^  ^^^  ^^  ^^^  ^^^^^  ^^^ 

Mr.  Kinderdey  and  Mr.  RoU^  for  ^n  Lancaskirey 
and  Mr.  Cantressj  for  the  trustees,  opposed  the  motion. 
They  argued  that  it  was  not  the  practice  of  the  Court 
to  grant  issues  of  fact  upon  an  interlocutory  application, 
though  it  might  have  been  done  where  not  opposed. 

That  the  great  inconvenience  of  such  a  proceeding 
was  evident,  from  the  circumstance,  that,  after  all  the 
expense  and  trouble  of  a  trial  had  been  incurred,  the 
finding  would  not  be  binding  on  the  parties,  who 
might,  notwithstanding,  proceed  to  proof  in  the  cause 
on  the  same  point,  from  which  the  Court,  at  the 
hearing,  might  arrive  at  a  contrary  conclusion  from 
that  of  the  jury.  That  such  was  the  case  in  Go»i- 
pertz  V.  Ansdell  (rf),  in  which  Lord  Cottenham  pointed 
out  the  objections  to  sanctioning  a  proceeding  which 
would  bind  no  one,  unless  the  parties  were  put  under 
an  undertaking  to  abide  the  result  That  such  an 
undertaking  could  not  be  compelled  upon  motion. 

Again,  that  at  the  hearing  of  this  cause,  the  Court 
might  decide  in  favour  of  the  Defendant's  construction 
of  the  power  to  settle,  then  the  question  of  heirship 
would  be  immaterial. 

That  the  necessity  of  making  a  general  order,  to 
enable  a  party  to  obtain  an  order  for  preliminary  in- 
quiries 

(a)  4  F.  4"  Coll.  (-Ex.),  358.        South  Devon  Railway  Company^ 

(b)  See  JCent  v.  Burgess,   11      before  V.  C.  K.  Bruce,  llthNou. 
5Sm.  370. 377. ;  Lewis  ▼.  Thomas,      1846. 

3  Hare,  26. ;   Kay  v.  Marshall,  (c)  Ordines  Can.  39. 

1  Myl.  4-  Cr.  373.;   Nayhr  v.  (d)  4  Myl,  *  Cr.  449. 
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quiries  on  motion,  proved,  that  the  previous  practice 

had  been  otherwise,  and  under  that  General  Order  it    , 

iji  i.jiii  n    Lancashire 

hacl  been  decided,  that  where  a  party  sues  as  next  of  r. 

kin,  and  the  Defendant  does  not  admit  that  he  holds   Lancashire. 

that  character,  the  Court  will  not  grant  a  preliminary 

inquiry  as  to  who  are  the   next   of  kin ;  Topham  v. 

laightbody.  (a) 

They  also  argued  that  the  correspondence  had  been 
unfairly  placed  on  the  record,  it  having  passed  expressly 
"  without  prejudice; "  Cory  v.  Briiton.  (4) 

Mr.  Turner^  in  reply. 

The  Master  of  the  Rolls. 

It  is  so  very  important  to  observe  uniformity  In  the 
practice  of  the  Court,  that  if,  on  consideration,  I  should 
find  that  the  case  falls  within  the  decision  in  Topham  v. 
Lightbody,  I  shall  certainly  make  no  order  inconsistent 
with  that  case.  There  are,  however,  two  ways  in  which 
it  may  not  fall  within  it.  First,  the  case  may  be  such, 
that  if  it  were  brought  on  for  bearing  without  any  further 
evidence  than  the  answer,  the  Court  might  not  think  fit 
to  dismiss  the  bill,  but  institute  an  inquiry,  or  direct  an 
issue.  The  order  asked  might  then  be  made,  without 
trenching  on  the  authority  of  Topham  v.  Lightbody. 

Again,  if  the  issue  could  be  granted  at  this  stage  of 
the  cause,  independent  of  the  authority  of  the  Order  of 
May  1839,  then,  considering  that  the  case  of  Topham  v. 
Lightbody  was  decided  on  the  construction  of  that  order, 
and  it  being,  in  this  case,  unnecessary  to  resort  to  it, 

then 

(a)  I  Hare,  289.,  and  see  Bel-         (b)  4  Car.  i  P.  468. 
eher  v.  WhUmare^  7  Beavan,  845. 

S  3 
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1846.        then  the  order  might  now  be  made^  consistent  with 
lI2;^b    Tophamy.Lighibody, 


V. 
LANCASniRE. 


I  will  read  the  pleadings  and  the  statement  of  tlie 
pedigree,  and  see  to  what  extent  it  is  admitted  by  the 
answer,  in  order  to  see  whether,  if  those  circumstances 
in  answer  were  before  me,  I  should  dismiss  the  bill 
merely  on  that  ground,  or  put  the  matter  in  a  course  of 
investigation. 

The  other  matters  I  will  consider  at  the  same  time* 


April  17.  Tlie  Master  of  the  Rolls. 

If  the  Plaintiff  should  prove  himself  the  heir  which  he 
represents  himself  to  be,  there  are  several  questions  to 
be  considered,  before  he  can  make  out  his  right  to  all 
the  relief  which  he  asks. 

If  he  should  not  prove  to  be  such  heir,  he  admits,  and 
it  is  perfectly  clear,  he  is  entitled  to  no  relief  whatever. 

If  the  cause  shou]d  be  brought  on  to  a  hearing,  the 
first  question  will  be,  has  the  Plaintiff  a  locus  standi  as 
heir?  And  this  is  a  question  which  the  Court  will  not, 
probably,  be. able  to  decide,  without  directing  an  issue 
to  be  tried  before  a  jury. 

The  Defendant  Ann  Lancashire  does  not  deny,  but 
says  she  does  not  know  and  cannot  set  forth,  as  to  her 
belief  or  otherwise,  whether  Sarah  Lancashire,  the 
daughter  of  John  Lancashire^  did  leave  the  Plaintiff  her 
heir-at-law  her  surviving,  or  how  the  contrary  is  to  be 
made  out,  or  who  was  or  is  such  heir-at-law,  or  whether 

the 


CASES  IN  CHANCERY.  268 


Lancasbibb 


the  Plaintiff  is  also  the  heir-at-law  oi  John  Lancashire        1846. 
and  William  Lancashire^  or  either  of  thenii  or  who  was 
or  is  such  heir-at-law,  but  she  insists  that  the  Plaintiff  «. 

is  not,  as  heir  or  otherwise,  entitled  to  the  trust  premises  I-AHCASHiaa. 
in  question,  and  alleges,  that  the  power  given  to  her  and 
Hutchinson  by  the  will  of  fVilliam  Lancashire^  to  convey, 
assign  and  settle  the  trust  estate,  monies  and  premises, 
as  therein  mentioned,  was  a  subsisting  power,  notwith- 
standing the  death  of  Sarah  Lancashire.  She  says,  that 
she  was  so  advised,  and  that  the  deed  of  the  1st  of 
November  1842  was  executed  accordingly* 

The  sum  of  the  pleadings  is,  that  the  Plaintiff  insists 
that  he  is  heir,  and  alleges  that  his  title,  as  heir,  is  better 
t|)an  the  right  of  Ann  Lancasfiire  under  her  deed,  and 
the  answer  is,  that  she  does  not  know  whether  the 
Plaintiff  is  heir  or  not,  but  if  he  is,  her  title  under  the 
deed  is  better  than  the  Plaintiff's  title  as  heir*  It  is 
evident,  that  the  first  question,  and  that  which  must  be 
determined  before  the  other  can  be  tried,  is,  whether 
the  Plaintiff  is  heir,  and  in  this  state  of  things,  upon  the 
coming  in  of  the  answer,  he  asks  for  an  issue  to  try  that 
question. 

There  would,  I  think,  be  great  convenience  in  grant- 
ing the  application.  If  the  Plaintiff  has  only  a  primd 
fade  case,  an  issue  must,  in  the  end,  be  granted ;  and  it 
appears  from  the  case  of  Gotdden  v.  Lofdiat  (a),  from  what 
was  said  by  Lord  Eldon  in  FuUagar  v.  CZark^  from  the 
case  of  MiddUton  v.  Sherburne^  and  even  from  the  case 
of  Gompertz  v.  Ansdell^  that  the  Court  has  jurisdiction 
to  grant  such  an  issue  on  an  interlocutory  motion ;  but 
the  circumstances  which  ought  to  induce  the  Court  to 
exercise  the  jurisdiction  are,  necessarily,  the  subject  of 

great 
(a)  ^Y.i^  Col.  374.  n. 
S  4 
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1846.  great  consideration.     If  the  facts  of  the  case  make  it 

j^^^^^*^  proper,  I  cannot  think  it  very  important,  whether  they 

V.  appear  on  a  motion  for  an  injunction  or  receiver,  or 


Laxcasrirb 


upon  a  direct  motion  for  the  issue ;  but  there  ought  to 
be  facts  appearing  in  some  shape  to  warrant  the  order. 
Now,  on  examination  of  the  pleadings  in  this  case,  it 
seems,  that  there  is  nothing  but  the  bare  assertion  of 
the  Plaintiff,  on  the  one  side,  and  the  assertion  of  the 
Defendant's  ignorance  on  the  other.  The  Plaintiff  has 
indeed  set  forth  his  pedigree  at  large,  but  the  Defendant 
has  admitted  no  more  than  that  part  of  the  statement 
which  immediately  relates  to  the  descendants  of  her 
husband's  father.  Of  all  the  rest,  all  that  connects  the 
Plaintiff  with  the  family  of  Sarahj  she  professes  herself 
to  be  ignorant  If  the  rules  of  the  Court  allowed  me  to 
receive  affidavits  of  the  facts  distinctly  alleged  in  this 
bill,  and  of  which  the  Defendant  by  her  answer  professes 
herself  to  be  ignorant,  what  is  asked  might  perhaps  be 
rightly  allowed,  but  in  this  case  the  Plaintiff  is  obliged 
to  move  on  the  answer  alone,  (a) 

It  is  probable,  that  the  inconvenience  pointed  out  by 
Lord  Cottenham  in  Gompertz  v.  Atisdell  might  be  avoided, 
by  requiring  the  Plaintiff  to  consent  to  be  bound  by  the 
decision  of  this  Court,  on  the  verdict  to  be  obtained  on 
the  trial  of  the  issue,  leaving  it  to  the  Defendants  to  go 
into  evidence  in  this  cause,  if  they  should  be  advised  to 
do  so ;  but  in  the  absence  of  any  facts  from  which  a 
sufficient  presumption  in  the  Plaintiff's  favour  arises,  I 
think  that  I  must,  though  I  own  with  considerable  re- 
luctance, refuse  the  motion,  directing  the  costs  to  be 
costs  in  the  cause. 

(a)  See  Edwardi  y.  Jonetf  1  PhUSps,  501. 
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TURNER  V.  HODGSON.  jan.  u.  20. 

A    TESTATOR  devised  his  estates  to  trustees  for  An  accidental 
"^^-    his  widow  for  life,  and  after  her  death,  to  sell  and  directing  a^ 

divide  between  his  brothers  and  sisters  then  livinir,  or  sale,  if  certain 
,.,.,,  °  persons "  and 

their  children.  the  heir-at- 

law**  should  be 
found  parties, 
A  suit  was  instituted  to  carry  into  effect  the  trusts  of  corrected,  on 

the  will,  but  it  did  not  seek  to  establish  the  will  against  £!bs1itutin^ 

the  heir-at-law.  the  words 

"  other  than 
the  heir-at- 
By  the  decree,  inquiries  were  directed  as  to  the  class  l^^-" 

entitled  on  the  death  of  the  widow,  and  who  was  the 

heir-at-law  of  the  testator,  and  if  the  Master  should  find 

all  the  parties  thereinbefore  inquired  after,  and  the  tes-- 

tator's  hetr'at'law  were  parties  to  the  suit,  then  he  was  to 

inquire  of  what  freehold  the  testator  was  seised,  and  in 

whom  the  legal  estate  was  vested,  and  the  decree  then 

proceeded  to  direct  a  sale. 

Afler  the  decree  had  been  drawn  up  and  a  sale  had 
been  made,  it  was  discovered,  that  the  sale  of  the  estate 
had  accidentally  been  made  contingent  on  the  heir  being 
a  party  to  the  suit,  which  was  contrary  to  the  intention. 
A  petition  was  presented  to  vary  the  decree,  so  that  the 
sale  might  take  place  notwithstanding  the  heir  was  not 
a  party. 

Mr.  Kinderdetf  asked  that  the  decree  might  be  varied 
by  directing  a  sale  if  the  persons  inquired  after,  *<  other 
than  "  the  heir-at-law  were  found  to  be  parties.  He  re- 
ferred to  the  45th  General  Order  oi  April  1828.  (a) 

The 
(«)  Ord.  Can.  21. 
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1846. 


Turner 

r. 
Hodgson. 


The  Master  of  the  Rolls  said  he  had  read  the  peti-   Jam,  20. 
tion,  and'  he  thought  that  the  decree  might  be  amended 
as  asked  by  Mr.  Kindersley. 


Jan.  19. 20.       THE  MARQUIS  OF  HERTFORD  v.  LORD 

LOWTHER. 


Legacy  to  A^ 
on  condi- 
tion that  she 
gave  3000/.  to 
purchase  an 
annuity  for  B. 
In  con- 
sequence of  a 
litigation 
between  A. 
and  the  resi- 
duary legatees, 
A.  did  not,  for 
several  years> 
obtain  pos- 
session of  the 
legacy,  which 
did  not,  in  the 
mean  while, 
make  interest. 
Payment  to 
B.J  who  elect* 
ed  to  take  the 
3000/.  in  lieu 
of  the  legacy, 
was  conse- 
quently post- 
poned.    Held 
that  interest 
on  the  3000/. 
was  payable 
by  A.  to  B, 
from  the  end 
ofa  year  after 
the  testator's 
death. 


npHE  Marquis  of  Hertford^  by  his  will,  gave  to  the 
-*•  Countess  Zichi  Ferraris  "  all  the  goods  and  chat- 
tels, plate,  linen,  money  at  the  banker's,  or  stock  in  the 
Monte  di  Milano^  horses,  carriages,  &c.  he  might  die 
possessed  of  at  Milan  or  in  Lombardy^  on  condition  she 
gave  3000/.  sterling  to  the  Casa  dC Assicurazione  to  make 
an  annuity  for  the  life  of  Angelique  Feliciti  BoreV* 

The  testator  died  on  the  1st  of  March  1842.  In 
consequence  of  the  decision,  anti  {a)y  no  part  of  the 
property  held  to  pass  by  this  gift  carried  interest ;  and 
from  disputes  which  had  arisen,  possession  of  this  pro- 
perty had  not,  until  lately,  been  delivered  to  the  Countess. 

The  Master,  by  his  report,  dated  in  May  1843, 
found,  that  the  executors  admitted  assets,  and  that 
Madame  Borel  was  entitled  to  the  legacy  of  3000/.,  out 
of  the  testator's  goods  and  chattels  at  Milan  or  in 
Lombardy^  and  for  interest  thereon  from  the  1st  day 
of  March  1843  to  the  11th  of  May  1843,  at  4  per 
cent.,  the  sum  of  23/.  6s.  lOd.f  which  being  added  to  the 

said 
(a)  7  Beavan,  1. 
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said  sum  of  3000/.,  they  made  together  the  sum   of 
8028/.  6s.  lOd. 

This  report  was  confirmed,  and  a  petition  having 
been  presented  by  Madame  Borel  for  payment  of  the 
legacy  and  interest,  it  was,  by  consent,  ordered,  on  the 
8th  of  April  1845,  that  the  sum  of  8000/.  should  be 
paid  the  petitioner  by  the  executors,  out  of  any  pecuniary 
legacies  payable  to  the  Countess  Zichi  ;  and  the  Court 
^^  thereby  reserved  the  consideration  of  so  much  of  the 
matter  of  the  said  petition  as  sought  the  payment  of 
interest  of  the  said  legacy,  and  any  of  the  parties  were 
to  be  at  liberty  to  apply." 

The  Lord  Chancellor  having  affirmed  the  decision  of 
the  Master  of  the  Rolls  as  to  the  Polish  bonds,  a  peti- 
tion was  now  presented  by  Madame  Borel^  praying  pay- 
ment of  the  interest  on  the  8000/. 

Mr.  Koe  and  Mr.  BudaU,  in  support  of  the  petition, 
argued,  that  the  petitioner,  having  been  kept  out  of  her 
legacy  by  disputes  between  other  parties,  was  entitled  to 
interest,  either  from  the  Countess  Zichi  who  took  her 
legacy  subject  to  the  condition  of  satisfying  the  peti- 
tioner's claim,  or  from  the  residuary  legatee  out  of  the 
general  estate  of  the  testator,  and  that  it  should  be  cal- 
culated either  from  the  death  of  the  testator  or  from  a 
year  afterwards.  That  interest  was  given  by  the  report, 
and  must  be  continued  to  the  time  of  payment. 


267 

184*6. 

The 
Marquis  of 
Hertford 

V, 

Lord 

LOWTHBR. 


Mr.  Kindersley  and  Mr.  Sehomberg^  for  the  residuary 
legatee,  contended,  that  the  petitioner  was  not  entitled 
to  the  interest  asked,  and  that  if  she  were,  then  that  her 
remedy  was  against  the  Countess  Zichi,  who  bad  pos- 
sessed the  property  out  of  which  it  was  payable* 


Mr. 
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1846. 

The 
Marquis  of 
Hertford 

V. 

Lord 

LOWTHEB. 


Mr.  Turner  and  Mr.  Tripp  Tor  the  Countess  ZiciL 
The  petitioner  cannot  be  entitled  to  interest,  as  against 
the  Countess,  unless  the  latter  has  made  interest  or 
has  been  guilty  of  some  default  Now  the  property  in 
question  has  not  made  interest  during  the  period,  and 
in  consequence  of  the  pending  litigation  the  Countess 
has  been  kept  out  of  the  possession  and  enjoyment  of  it. 
It  would  be  unjust,  therefore,  to  charge  the  Countess 
with  interest;  and  if  any  be  payable,  the  charge  ought 
to  be  borne  by  those  who  have  had  the  possession  of 
the  property  during  the  period.  Though  the  Master*s 
report  gives  interest,  still,  by  the  consent  order,  the 
question  of  interest  is  left  open,  and  the  Countess  was 
not  a  party  to  the  cause. 


Mr.  Folleti  for  the  executors. 

The  Master  of  the  Rolls  (without  hearing  a  reply). 

What  I  wished  to  know  was,  how  it  happened  that, 
after  the  Master  had  found  that  the  lady  was  entitled  to 
interest,  and  his  report  had  been  confirmed,  any  question 
could  arise  as  to  whether  she  was  to  be  paid  interest. 

Taking  the  order  as  it  stands,  and  the  explanation 
given  me,  I  think  it  must  have  been  understood,  that 
the  subject  of  interest  should  be  afterwards  considered, 
and  that  the  Master's  report  was  not  to  be  absolutely 
binding-  upon  the  parties. 


The  question  now  opened  and  argued  is,  that  this 
was  a  legacy  given  on  a  condition,  and  that  the  con- 
dition has  been  complied  with  as  soon  as  it  ought  I 
cannot,  after  careful  consideration,  think  that  it  is  so. 
It  is  a  gift  of  a  legacy  to  the  Countess  Zickt^  subject  to 
the  payment  of  an  annuity  to  be  purchased  with  3000/. 
The  annuitant  has,  however,  exercised  an  option  to  take 

the 


r 
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the  benefit  as  a  pecuniary  legacy.  I  am  of  opinion,  on 
reading  the  terms  of  the  gift,  that  she  is  entitled  to  in- 
terest at  4  per  cent,  from  one  year  next  after  the  death 
of  the  testator,  and  that  this  sum  is  payable  out  of  the 
gift  to  the  Countess  Zichi,  together  with  the  costs. 
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1846. 


The 
Marquis  of 

HfRTFORD 
V. 

Lord 

LOWTHER. 


In  re  BIGNOLD. 


1845. 


npHE  petitioner,  Mr.  Roper^  executed  a  mortgage  to 
-■-    the  trustees  of  the  Norwich  Union,  with  power  of 
sale  in  default  of  payment. 

The  property  was  sold  under  the  power,  and  the  pro- 
duce was  received  by  Messrs.  Bignold,  the  solicitors  of 
the  Norwich  Union. 

In  November  1844,  a  cash  account,  containing  the 
particulars  of  the  produce  of  the  sale,  and  a  bill  of  costs, 
were  delivered  by  Messrs.  Bignold  to  the  petitioner. 
The  bill  of  costs  amounted  to  650/.  4^.  Sd,,  and  the 
amount  was  debited  in  the  cash  account.  Upon  the 
cash  account,  there  appeared,  after  such  deduction,  to 
be  a  balance  of  12/.  15^.  S^d.  due  to  the  petitioner. 

On  the  1 2th  oi  August  1845,  the  petitioner,  Mr.  Boper^ 
presented  a  special  petition  for  the  taxation  of  the  bill. 
The  petition  stated,  that  the  petitioner  never  authorised 
the  retainer  of  the  costs,  and  it  specified  items  of  alleged 
overcharge.  Having  been  presented  within  the  twelve 
months,  the  question  was,  whether  a  special  petition 
was  necessary,  or  whether  a  common  order  might  not 
have  been  obtained  for  the  taxation  of  the  bill. 

Mr. 


A  mortgagee's 
solicitor  re- 
tained the 
amount  of  his 
bill  of  costs 
out  of  the 
produce  of  the 
sale  of  the 
mortgaged 
estate,  and  be 
charged  the 
amount  in  an 
account  deli- 
vered to  the 
mortgagor. 
Held  that  an 
order  for  tax- 
ation within 
twelve  months 
might  be  ob- 
tained as  of 
course,  and  a 
special  peti- 
tion having 
been  presented 
for  that  objtct, 
the  order  was 
made,  but  the 
petitioner  was 
ordered  to  pay 
the  costs. 
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1845.  Mr.Elfnsleyt  in  support  of  the  petition,  contended, 

j[^^^    ^^^  the  fact  of  the  retainer  of  the  amount  of  the  bill  of 
BiGNOLD.     costs  by  the  solicitors,  as  against  his  clients,  rendered  a 
special  application  necessary. 

[^The  Master  of  the  Rolls.  You  say  that  the  solicitor, 
as  between  himself  and  client,  has  retained  the  amount 
of  his  bill.  I  have  never,  hitherto,  considered,  that  the 
mere  retainer  by  a  solicitor,  out  of  monies  in  hand,  of 
the  amount  of  his  bill,  amounted  to  a  payment,  -unless 
there  has  been  a  settlement  of  account. 

If  a  payment  is  relied  on,  it  should  be  distinctly  stated 
in  the  petition  and  proved.  Here,  the  allegation  is, 
that  a  solicitor,  having  monies  in  his  hands,  takes  credit 
for  it.  It  is  an  item  in  the  account,  but  cannot  be  relied 
on  by  a  solicitor  as  a  payment.] 

Mr.  Kinderdey  and  Mr.  Bogerst  contrd.  The  appli- 
cation for  taxation  being  made  within  twelve  months 
from  the  delivery  of  the  bill,  an  order  of  course  might 
have  been  obtained  ;  In  re  GaitskeU.  {a)  The  petitioner 
ought,  therefore,  to  pay  the  costs  of  this  special  peti- 
tion. (&)  They  also  referred  to  the  statute  6  &  7  Vid. 
C.73. 

Mr.  Elmsleyy  in  reply. 

The  Master  of  the  Rolls. 

The  question  in  this  case  arises  entirely  under  the 
6  &  7  Vict.  c.  73.,  which  gives  jurisdiction  to  the  Court 

to 

(a)  1  PhUUpt,  576.,  and  see  (b)  See    In    re    Bracey,    8 

In  re  Bromley^  7  Beavan,  487. ;      Beavan,  266. 
Holland  v.  Gwynne,  8  Beavan, 
124. 
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to  order  the  taxation  of  a  solicitor's  bill  at  the  instance  IS+S. 
of  third  parties  liable  to  pay  it.  I  have  often  had  occa-  ^^jni^ 
sion  to  observe,  that  this  act  in  no  way  alters  the  rela-  Bignold. 
tion  between  a  solicitor  and  his  client.  A  mortgagor 
has  a  right  to  have  a  taxation  of  the  mortgagee's  soli* 
citor's  bill,  because  he  is  liable  to  pay  it;  but  if  the  mort- 
gagee thinks  fit  to  settle  with  his  solicitor  and  pay  him, 
then,  although  the  right  of  the  mortgagee  to  charge  the 
full  amount  against  the  mortgagor  is  left  quite  open, 
the  mortgagor  cannot,  as  of  course,  open  that  settlement 
and  say,  <'  The  matter  is  still  open,  for  the  bill  has 
never  been  settled  as  between  me  and  the  mortgagee's 
solicitor."  The  solicitor  has  a  right  to  say,  *^  I  never 
acted  as  your  solicitor ;  I  have  fairly  settled  all  matters 
with  my  own  client,  and  am  not  liable  to  account  again 
to  you." 

The  mortgagor  would  nof,  in  such  a  case,  be  without 
remedy,  for  in  the  settlement  between  the  mortgagor 
and  mortgagee,  every  improper  payment  made  by  the 
mortgagee  to  his  solicitor  would  be  disallowed,  and  that 
is  the  regular  course  of  proceeding. 

There  is  this  difficulty  in  the  present  case :  if  there 
has  not  been  a  settlement,  then  the  petitioner  is  entitled 
to  obtain  an  order  of  course  for  the  taxation  of  the  bill. 
A  party  presenting  his  petition  for  an  order  for  taxa- 
tion acts  wisely  by  stating  all  the  circumstances  ma- 
terial to  his  case,  and  it  will  then  be  considered  in  the 
Secretary's  Office,  where  these  matters  are  looked  into, 
whether  an  order  can  or  cannot  properly  be  made  as 
of  course.  Here  the  case  stands  thus, — there  has  been 
an  account  stated  but  not  settled.  There  has  been  no- 
thing finally  concluded,  and  the  mortgagor  comes  for  a 
special  order  for  taxation.  He  is  entitled  to  the  order, 
but  he  must  pay  the  costs. 
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1846. 


Jan.  21.  In  re  BOLTON. 

In  drawiiw  up  ^T^HIS  was  a  petition  by  way  of  appeal  from  the  deci- 

toS'^i'n-  sion  of  the  Taxing  Master. 

quiry  "  was  er- 

seriSTfor  Se  ^^'  ^^^^  acted  as  the  town  agent  of  Allford  &  Co., 

word  "  sale/    solicitors,  resident  in  the  country,  in  a  suit  of  Askem 
It  became  ne-         »»  ,  „     .        ,  .  ,       -„^     ,  -r^  r     %  ■» 

cessaryfor  the  ^-  Peddle^  m  which  Allford  was  a  Defendant.     It  was 

Defendant  to  arranged  between  the  parties  to  the  suit,  that  a  decree 

make  an  ap-  °                               ^ 

plication  to  should  be  taken,   according  to  minutes  agreed  upon 
correct  the 


error. 


Held    ^^^^^^°  them,  which  minutes  provided,  amongst  other 

that  the  soli-    things,  that  a  reference  should  be  made  to  the  Master 

Defendant        ^^  enquire  whether  the  Defendant  Allford  had  any  and 

most  bear  the  what  lien,  &c.  on  the  canal  shares,  &c,  in  the  pleadings 

mentioned :  and  the  sales  previously  directed  by  the  de* 

cree  were  to  be  without  prejudice  to  such  lien,  if  any. 

In  drawing  up  the  decree,  the  word  "inquiry"  was 
accidentally  inserted  for  "  sale."  A  copy  of  the  decree 
was  sent  by  Bolton  to  Allford  &  Co.,  who  discovered 
the  error,  and  brought  it  to  the  attention  of  Bolton. 
Ballon  thereupon  applied  to  Mr.  Burford,  the  solicitor 
of  the  Plaintiffs,  who  promised  to  get  the  mistake  rec- 
tified; and  Bolton,  relying  on  that  assurance,  wrote  to 
Messrs.  Allford,  desiring  them  to  alter  their  copy  of  the 
decree  accordingly. 

Burford  did  not  get  the  error  corrected,  and  he 
became  incapacitated  by  ill  health  from  doing  so.  The 
conduct  of  the  suit  passed  into  other  hands,  and  the 
new  solicitor,  declining  to  make  the  alteration,  insisted 
on  the  benefit  of  the  decree,  as  it  stood;  it  therefore 
became  necessary  to  apply  to  have  the  decree  corrected. 

BoUon 
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BoUan  accordingly  presented  a  petition  for  that  pur-        1846. 
pose,  in  the  name  of  Mr.  AOfoi-d^  and  the  alteration  was     ^^^^^^ 
made,  but  costs  were  incurred  in  the  proceeding.  Bolton. 

Messrs.  AUford  afterwards  obtained  an  order  for  -the 
taxation  of  Boitoris  bill  of  costs,  and  in  the  taxation, 
the  Master  allowed  25/.  195.  Sd.  for  the  costs  of  the 
petition  to  rectify  the  decree.  Messrs.  All/brd  now  pre- 
sented a  petition  for  a  review  of  the  taxation,  and  for  a 
declaration  that  the  costs  of  the  petition  ought  to  be 
disallowed* 

Mr*  Tttmer  and  Mr.  JF.  M.  James^  in  support  of  the 
petition,  contended,  that  the  Taxing  Master  had  come 
to  a  wrong  conclusion  in  allowing  to  a  solicitor  the 
costs  of  a  petition  to  rectify  an  error  caused  by  his  own 
negligence;  that  the  expense  ought  to  be  borne  by 
Boltott  personally,  especially  as  notwithstanding  his  at- 
tention bad  been  expressly  called  to  the  error,  he  had 
not  seen  to  its  correction. 

Mr.  KinderHey  and  Mr.  W.  H.  Clarke^  conird^  con- 
tended, that  Bolton  was  not  liable  for  an  accidental 
error  in  drawing  up  the  decree,  which  had  not  ori- 
ginated with  him ;  that  he  had  taken  all  proper  steps 
to  correct  it,  by  applying  to  the  Plaintiff's  solicitor, 
who  would  have  removed  the  error,  had  he  not  been 
prevented  by  a  visitation  of  Providence ;  and  that  it  ap« 
peared,  from  die  conduct  of  Mr.  AUford^  that  he  had 
exonerated  BoUon  from  all  liability. 

T^e  Master  of  the  Rolls. 

I  cannot  help  regretting  the  position  in  which  Mr. 
Boltoti  is  placed,  because  it  has  been  occasioned  from 
no  misconduct,  but  from  a  reliance  in  the  promise  of  a 

Vol.  IX.  T  gentleman 
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1846.       gentleman  of  the  highest  respectability,  which  I  am 
^"^T^^^^^^    satisfied  would,  but  for  his  unfortunate  aflSiction.  have 

In  re 

Bolton.      been  strictly  performed. 

That  psomise  not  having  been  fulfilled,  the  decree  is 
found  to  be  incorrect,  and  this  expense  has  been  occa* 
sioned*  I  cannot  think  that  BoUon  is  entitled  to  charge 
the  expense  of  correcting,  the  error  against  his  jprin* 
cipals  in  the  country ;  and  on  looking  at  the  correspond*- 
ence,  I  am  of  opinion,  that  nothing  has  occurred, 
whereby  Mr.  AUford  has,  by  himself  or  his  agents, 
exonerated  BoUon  from  his  liability  to  correct  the 
error. 

Instead  of  sending  the  matter  back  to  the  Taxing 
Master,  I  will,  if  there  be  no  objection,  order  payment 
of  the  amount  found  due  after  deducting  this  sum. 

Mr.  B6U<m  is  entitled  to  the  costs  of  the  tiaxation. 
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1845. 

THOMAS  V.  GWYNNE.  jvbp.  20. 

THOMAS  V.  THOMAS.  f^{7, 

IN  this  case,  an  estate  had  been  sold  for  payment  of  An  infant 
the   testator's  debts,  nnd   an   infant   devisee   had  been  ordered 

(amongst  other  persons)  been  directed  to  convey  to  a  '^  convey 

re&i  estSite 

purchaser.     The  infant  refused  to  convey,  and  an  at^-  sold  for  pay« 

tachment  issued  to  compel  him.  (a)    The  infant  was  ^^W,''*' 

taken,  but  was  afterwards  rescued  from  the  sheriff,  and  debts.    He 

had  not  been  since  heard  of.  MdwJnot'* 

amenable  to 
•  -,__.  1.    ,  1     \r^  .       process.     The 

Mr,  Ptggott  now  appued  to  the   Court  to  appomt  Court,  under 

some  person  to  convey  on  behalf  of  the  infant     He  ^^1}  ^*^  *• . 
^  C'  60.  *.  8.,  di- 

referred  to  the  statutes   1  JV.  4.  c.  S6.  5.  15.  rule  15.,  rectedaper- 

1  W.  4.  c.  47.  s.  11.,  and    1  fF.  4.  c.  60.  ss.  6.  8.  13.  j^b^p^a^?^ 

18.,  and  argued  that  the  infant  was  a  trustee  under  the 

1  ?r.  4.  c  60.     He  cited  Prendergast  v.  Eyre  (6),  War- 

burton  v.  Vaughan.  {c) 

The  Master  of  the  Rolls. 

There  seem  to  be  three  modes  of  proceeding,  first, 
under  the  contempt  act,  1  W.  4.  c.  S6.,  which  authorises 
the  Court  to  appoint  one  of  the  Masters  to  execute  the 
conveyance,  but  there  the  party  required  to  execute 
must  be  in  prison ;  secondly,  under  the  1  fV.  4.  c.  47., 
where  the  infant  must  himself  convey;  and,  thirdly, 
under  the  trustee  act,  1  W.  4.  c.  60.  ((f),  which  enables  the 
Courts  in  certun  cases  only  (e),  to  appoint  a  person  to 

convey 

(a)  See  8  Beaoan^  312.  (d)  Extended  by  the  4  &  6 

(S)  lLL^Ch.M.  fr.4.c.23.,andl&2Ftc/.c.69. 

(c)  4  F.  4*  CoA(£^.)  247.  (e)  See  the  8th  sect. 
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1845.        convey  for  a  trustee.     You  must  bring  yourself  within 
'^^  the  act  you  intend  to  rely  on. 

r. 

GWYNNB.  ■■ 

The  case  stood  over* 


1846. 
Feb.  17. 


Mr.  Piggott  again  applied,  that  some  person  might 
be  appointed  to  convey  for  the  infant.  He  argued,  that 
the  decree  having  ordered  the  infant  to  convey,  the  in- 
fant had  become  a  trustee,  and  that  not  being  amenable 
to  process,  the  Court,  under  the  eighth  section  of  1  W.  4. 
c.  60.9  had  power  to  direct  a  person  to  convey  in  the 
place  of  the  infant. 

^Fhe  Master  of  the  Rolls  made  the  order. 


Feh.  28. 

Bequest  of 
2000/.  to  A., 
and  in  the 
event  of  her 
death  without 
children,  to 
her  heirs,  the 
nearest  re- 
lations of  her 
fsrand  aunt  Am 
Held,  that  A.  * 
took  an  ab- 
solute interest. 


YEAR  WOOD  tj.  YEARWOOD. 

rriHE  testator  gave  all  his  property  to  a  trustee,  in 
-*■  trust  for  the  following  purposes :  —  "  That  he 
shall  pay  to  my  godchild  Annoj  daughter  of  my  cousin 
Catherine  De  Weever^  and  Mr.  De  Weever  (whose  name 
I  think  is  Cornelius  De  JVeever),  the  sum  of  2000t,  for 
which  I  bold  Mr.  ScoH  M%arrajfs  note  of  hand,  and  in 
the  event  of  her  death  without  children,  to  her  heirs, 
the  nearest  relations  of  her  grand  aunt  He  JVeeva',  from 
whom  I  received  a  legacy.*' 

The  legatee,  Aufia  De  JVeevcTf  married  Mr.  Year^ 
wood  and  had  a  child.  .The  bill  misi  iiled  by  Mrs.  Year- 
wood 
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icood  against  her  husband  and  her  child,  claiming  the 
fund  absolutely* 

Mr.  Kinderdey  and  Mn  Freeling^  for  the  Plaintiff, 
argued  that  the  legatee  took  absolutely.  That  the  gift 
was  clearly  absolute  in  the  first  instance,  and  that  as  the 
Court  could  not  give  effect  to  the  gift  over  to  her  heirs, 
being  the  nearest  relations  of  a  grand  aunt,  the  first  ab- 
solute gift  remained. 

Mr.  PhiUipSy  for  the  child  of  the  marriage. 

The  Master  of  the  Rolls. 

I  do  not  find  any  ground  for  taking  the  absolute  gift 
away  from  the  Plaintiff. 
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Year  WOOD 
Ybarwood. 


ARMSTRONG  v.  STORER. 


March  3.  10. 
Aprils. 


rriHIS  suit  was  instituted  in  1823,  by  Af-msirong  and  The  Master 
-*■  others,  on  behalf  of  themselves  and  the  other  ere-  not  strictly 
ditors,  for  the  administration  of  the  estate  of  ArUhony  ^oX^Ytmg  the 

Gilbert  Storer  deceased.  ference,  but, 

no  objection 

or  exception 

In  June  1827,  a  decree  for  an  account  was  made,  but  having  been 

before  report,  and  in  1880,  the  suit  abated  by  the  death  it  had  been 

of  Lewis  Bazalgette.  who  was  a  Defendant,     In  1832,  confirmed.   A 
°       '  party  to  the 

Ex>cJyn  suit  afterwards 
petitioned,  on 
the  ground  of  the  informality,  to  discharge  the  orders  mn  and  absolute  confirming 
the  report,  but  it  was  dismissed. 

A  creditor's  bill  was  filed  by  A,^  on  behalf  of  himself  and  other  creditors,  against 
B*  and  others.  After  decree,  the  suit  abated  by  the  death  of  B.  C,  his  executor, 
filed  a  bill  of  revivor  on  behalf,  &c.,  and  the  suit  was  revived.  A,  afterwards  filed  other 
bills,  and  the  proceedings  before  the  Master  were  attended  by  A.  on  behalf  of  the 
creditors  at  large.  Held,  tliat  C.  was  not,  by  the  fact  of  filing  the  bill  of  revivor  on 
behalf,  &c.,  incapacitated  from  compromising  for  his  own  benefit,  a  claim  on  the  estate. 

3' 3 
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1846.       Evelyn  Bazalgetief  the  executor  of  Lewis  BiazalgeUet 
AMtsTRosQ    ^"^^  ^  ^^^  ^^  revivor  on  behalf,  &c.,  and  an  order  to 
V.  revive  was  obtained  in  January  18S5.     In  August  1835, 

the  FlaintiiF,  Jnnstrongf  also  filed  a  third  bill  to  revive 
the  suit,  and  also  a  fourth  bill. 

Joseph  Stone  Williams^  deceased,  had  been  the  re- 
ceiver of  the  estate  in  Jamaica^  and  his  representative, 
James  Grants  claimed  a  considerable  sum  due  to  him, 
and  he  sought  to  obtain  payment  out  of  a  fund  in  Court 
arising  from  slave  compensation. 

By  an  order,  dated  the  i2th  of  January  1841,  made 
on  the  petition  of  James  Grants  it  was  referred  to  the 
Master  to  inquire  whether  James  Granty  the  petitioner, 
had  any  lien,  charge,  or  incumbrance  (by  virtue  of  an 
order,  dated  the  2d  of  May  1838  or  otherwise),  upon 
the  compensation  money  in  the  petition  mentioned,  or 
any  part  thereof;  and  in  case  he  should  find  that  the 
said  James  Grant  had  any  such  lien,  charge,  or  incum- 
brance, the  Master  was  to  ascertain  the  amount  thereof; 
and  was  also  to  inquire,  whether  there  were  any  and 
what  other  claimants  upon  the  said  compensation  mo- 
nies, or  any  part  thereof,  having  claims  prior  to  the 
petitioner  James  Grants  or  entitled  to  rank  equally  with 
him,  and  to  ascertain  the  amount  thereof. 

The  order  of  the  2d  of  May  1838,  referred  to  in  this 
order  of  reference  of  the  12th  oi  January  1841,  was  an 
order  of  the  Court  of  Chancery  in  Jamaica.  The  com- 
pensation money  therein  mentioned,  consisted  of  certain 
sums  transferred  or  brought  into  this  Court  by  the 
Commissioners  of  West  India  Compensation. 

The  reference  was  regularly  proceeded  with  before 
the  Master,  and  was  duly  attended  by  all  parties. 
Granty  as  the  executor  of  Joseph  Stone  fFilliams,  claimed 

to 
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to  be  entitled,  as  against  the  estate  in  question,  to  the        1846. 
sum  of  8654/.  25.  and  interest  from  the  SOth  of  April    ^^^^^^ 
I8S7 ;  and  it  appeared,  that  by  the  order  of  the  2d  v. 

of  May  1838,  it  was  ordered  and  directed,  that  the 
Accountant  General  of  the  High  Court  of  Chancery  in 
England^  or  other  the  proper  person,  should,  in  the 
first  place,  out  of  the  compensation  money  received  in 
respect  of  the  claims  therein  mentioned,  pay  or  transfer 
to  James  Grant j  the  sum  of  36542.  25.,  together  with 
interest  thereon,  at  the  rate  of  6  per  cent,  from  the 
30th  day  of  April  1837 ;  and  the  Master  (as  it  was  ex- 
pressed in  his  report),  found  it  charged,  that  by  the 
order  of  the  2d  of  Men/  1838,  and  under  the  circum- 
stances  in  his  report  stated.   Grants  as  representing 
Joseph  Stone  Williams^  had  a  primary  lien  and  charge 
to  the  extent  of  the   sum  of  3564/.  2s.  and  interest 
thereon,  and  certain  costs.     The  Master  then  found, 
that  by  an  indenture,  dated  the  11th  of  August  1845, 
made  between  James  Grant  of  the  first  part,  Theodore' 
Williams  of  the  second  part,  and  Evelyn  Bazalgette  of 
the  third  part,  reciting  the  claim  of  Grants  that  Evelyn 
Bazalgette^  as  representative  of  his  father  Louis,  claimed 
to  be  entitled  to  payment  of  large  sums  from  the  real 
and  personal  estate  of  Anthony  Gilbert  Siorer,  and  dis- 
puted the  claim  of  the  personal  representative  of  Joseph 
Stone  Williams,  and  that  an  agreement  for  a  compromise 
was  entered  into  between  the  parties,  subject  to  the 
sanction  of  this  Court,  in  a  cause  in  which  Frances  Ba^- 
zalgette  and  others  were  Plaintiffs,  and  the  said  Evelyn 
Bazalgette  was  a  Defendant,  and   which  was  afterwards 
approved  of  by  the  Court  on  the  behalf  of  the  parties 
to  that  cause.     The  effect  of  the  compromise  and  deed 
was,  that  the  claim  of  Grant  was   to  be  assigned  to 
Eoelyn  Bazalgette,  and  that  out  of  the  first  monies  to 
be  received,  the  sum  of  1 700/.  and  interest  were  to  be 
paid  to  the  legal  personal  representatives  of  Joseph  Stone 
Williams.    The  Master  then  proceeded  to  state,  that 

7  4  having 
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1846.       having  stated  the  state  of  facts  and  caset  he  was  of  opi- 

j^^^^^^^Q    nion  and  found,  that  Evelyn  Bazalgette  (under  and  by 

V*  virtue  of  the  agreement  with  James  Grant  and  Theodore 

Storer 

WilliamSf  dated  the  11th  day  of  August  1845),  bad,  in 

the  place  of  James  Grants  a  lien,  charge,  and  incum- 
brance, by  virtue  of  the  order  bearing  date  the  2d  of 
Mm/  18S8,  in  the  petition  mentioned,  to  the  extent  of 
365421  2s.  for  principal  money,  and  1859iL  I2s.  2d. 
for  interest  thereon ;  and  that  there  was  not  any  other 
claimant  upon  the  said  compensation  money  having 
claims  prior  to  James  Grant,  or  entitled  to  rank  equally 
with  him. 

No  objection  was  carried  in  to  the  draft  of  the  report, 
nor  was  any  exception  taken,  and  on  the  15th  of  De-^ 
cember  last,  the  report  was  duly  confirmed,  and  Mr. 
Evelyn  Bazalgette  petitioned  to  have  paid  to  him  the 
money  which  the  Master  had  found  to  be  due  to  him  in 
the  place  and  stead  oi  James  Grant.. 

When  the  petition  came  on  to  be  heard,  several  ob- 
jections were  made  to  the  report,  on  the  behalf  of  Ann 
Kaiherifie  Storer,  and  it  appearing  that  the  report  was 
not  strictly  confined  to  the  matter  referred  to  him  by 
the  order  of  reference,  she  had  leave  to  present  a  peti- 
tion for  any  relief  to  which  she  might  be  entitled  ;  and 
she  accordingly  presented  a  petition,  praying  for  a  dis** 
charge  of  the  orders  nisi  and  absolute  to  confirm  the 
report,  and  praying  a  reference  back  to  the  Master  to 
review  the  report. 

Mr.  Teed  and  Mr.  Roupell,  in  sopport  of  the  petition, 
raised  two  objections  to  the  report;  1.  That  the  Master 
was  only  authorised  to  report  on  the  claim'  of  Grants 
*  and  that  so  much  of  the  report  as  related  to  the  com- 
promise with  Bazalgette  and  his  claims  was  irregular, 
and  made  without  authority. 

2.  That 
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2.  That,  ns  Eoehfti  JBazalgette  filed  a  bill  of  revivor 
on  the  behalf  of  himself  and  the  other  creditors  of  An^ 
thony  Gilbert  Storer,  against  Ann  Katherine  Storer  and 
the  other  Defendants,  he  could  not  be  allowed  to  make 
a  compromise  with  Grant  for  his  own  benefit,  and  that 
the  benefit  of  the  agreement  ought  to  enure  to  the  tes-» 
tator's  estate,  for  the  benefit  of  all  the  creditors. 

Mr.  Turner  and  Mr.  Elmslq/^  contra. 

The  Master  of  the  Rolls  reserved  judgment. 


1846. 


Armstrong 
Storrr* 


llie  Master  of  the  Rolls. 

It  must  be  admitted,  that  the  report  does  not  strictly 
follow  the  order  of  reference.  It  does  not  find  that 
Grant  is  entitled  as  the  order  requires,  but  that  Bazal^- 
gettej  in  the  place  of  Grants  b  so  entitled.  The  finding 
of  the  Master  is,  in  effect,  that  it  was  charged  before 
him  that  Grant  was  entitled,  but  there  was  some  dis- 
pute between  him  and  Bazalgette;  that  upon  a  com- 
promise, Grant  assigned  his  claim  to  Bazalgette^  and 
thereupon  Bazalgette,  in  the  place  of  Grants  became, 
and  the  Master  finds  him,  entitled.  I  own  I  think  it 
would  have  been  better  to  have  obtained  authority  for 
the  Master  to  make  this  special  statement.  The  report 
was  open  to  objections  and  exceptions  in  the  regular 
course,  and  would  no  doubt  have  been  corrected,  if 
desired  by  any  party;  but  considering  that  the  proceed- 
ing and  the  preparation  of  the  report  took  place  in  the 
presence  of  all  parties,  of  the  Plaintifis  representing  the 
creditors  at  large,  of  Mrs.  Slorer  the  legal  personal  re- 
presentative  of  the  debtor,  and  herself  a  claimant,  and 
of  the  other  Defendants  to  the  cause,;  considering  alsoy 
timt  there  was  not  only  no  exception  or  objection  to  the 

report. 
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]  846.       report,  that  no  question  was  raised  upon  it,  and  that  no 

]r^'^^^^     reason  or  excuse  whatever  is  siven  for  not  bringing  the 
Armstrong.  ^  .    . 

V.  matter  under  the  Master's  consideration,  and  that  it  is 

Storbr.  jj^j  g^^^  alleged,  in  this  petition,  that  the  Master  has 
committed  any  error  of  fact  or  of  law  in  the  finding, 
the  objection  appears  to  be  merely  formal.  If  necessary 
for  the  sake  of  justice,  the  objection  would  have  been 
properly  attended  to;  and  if  justice  does  not  require  it, 
it  ought  not  to  have  weight  on  such  an  occasion  as  this. 
As  Lord  Hardwicke  said,  in  the  case  of  The  Earl  of 
Bath  V.  The  Earl  of  Bradford  (a),  "  I  am  prayed,  in  an 
extraordinary  manner,  to  open  this  report  which  is  ab- 
solutely confirmed,  without  exception  and  without  any 
objection  laid  before  the  Master  before  the  making  of  the 
report,  in  order  to  ground  any  exception*  Ought  the 
Court  to  do  it,  when  they  see  substantial  and  material 
justice  done?  Certainly  not  upon  any  point  of  for* 
mality,"  &c.  I  am  therefor^  of  opinion,  that  upon  this 
point  of  form,  taken  by  itself,  the  petition  of  Mrs.  Storer 
cannot  be  supported. 

But  the  petitioner  says,  that  the  situation  of  BazaU 
gette  is  such,  that  he  ought  not  to  be  allowed  to  retain 
for  himself  the  benefit  of  the  agreement  The  allega- 
tion assumes,  that  the  difierence  between  the  claims  as 
allowed  to  Bazalgetie^  and  the  sum  to  be  paid  out  of  it 
by  Bazalgette  to  Grants  or  Theodore  WiUiamSj  is  a 
profit  to  Bazalgette  ;  this  is  merely  gratuitous  assertion, 
unsupported  by  any  evidence.  But  upon  consider- 
ing the  situation  of  the  parties,  and  the  mode  in  which 
this  suit  has  been  conducted,  it  appears,  that  the  first  of 
the  four  bills  filed  in  the  cause,  was  filed  by  Armstrong 
and  others,  on  the  behalf  of  themselves  and  all  other 
creditors  of  Anthony  Gilbert  Storer  ;  that  after  decree, 

an 
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an  abatement  took  place,  and  Evelyn  Bazdlgette,  the  re-        1846. 
presentative  of  Louis  Bazalgette  the  elder,  filed  a  bill  of    ^*^^V^^ 
revivor,  which  is  the  second  bill,  and  an  order  to  revive  v. 

was  obtained  in  January  1885  ;  that  in.  the  following 
month  otAugustf  the  original  PlaintifiT,  Charles  Armstrong 
and  others,  filed  the  third  bill,  to  which  £i;^/^n  Bazalgette, 
the  Plaintiff  in  the  second  cause,  was  a  Defendant,  and 
also  the  fourth  bill,  to  which  James  Jeffries  was  De- 
fendant ;  and  the  proceedings  before  the  Master  were 
attended,  on  behalf  of  the  creditors  at  large,  by  the 
Plaintifis  in  the  first,  third,  and  fourth  causes,  and  that 
Evelyn  Bazalgette  did  not  (except  in  obtaining  the  order 
to  revive)  act  on  the  behalf  of  the  other  creditors.  The 
foundation  of  the  claim  set  up  by  Mrs.  Storer  in  this 
.  respect  fails. 

If  it  had  appeared,  that  it  was  the  duty  of  E-oelyn 
Bazalgette  to  protect  th^  interests  of  the  creditors  at 
large,  if  the  interests  of  the  creditors  had  not  been 
attended  to  by  the  Plaintiffs,  and  the  interests  of  her- 
self, and  the  estate  of  Storer  had  been  neglected  by 
Mrs.  Storer^  because  she  relied  on  the  attention  of 
Evelyn  Bazalgette ;  and  if  it  had  further  appeared,  that, 
in  those  circumstances,  the  Master  had  been  induced  to 
find,  that  Bazalgette^  in  the  place  of  Grant,  was  entitled 
to  claim  under  the  order  of  2d  May  1888 ;  and  if  this 
matter  had  been  shewn  to  the  Court  in  a  proper 
manner,  there  might  have  been  ground  for  some  inter-, 
ference*  But  this  petition  does  not  even  allege,  that 
Grant  was  not  entitled  to  all  that  the  Master  has  found 
to  be  due  to  Bazalgette  in  the  place  of  Grant,  but  relies 
solely  on  the  alleged  irregularity  of  the  report,  and  the 
alleged  incapacity  of  Evelyn  Bazalgette  to  enter  into 
such  a  contract  for  his  own  benefit. 

I  think  that  the  petition  ought  to  be  dismissed. 
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Fraudulent 
accounts 
between  a 
principal  and 
factor  opened 
from  the  be- 
ginning, the 
C!ourt  holding 
that  the  relief 
ought  not, 
under  such 


npHE  Plaintiff  in  this  cause,  being  a  miller  and 
-'-  dealer  in  com  and  meal  at  CarlcAVj  in  Ireland^ 
employed  the  Defendant  as  his  factor  in  Liverpool^ 
and  from  time  to  time,  from  the  year  1831,  consigned 
goods  in  the  way  of  his  trade  to  the  Defendant,  to  be 
sold  on  his  account,  on  a  commission  of  4  per  cent.^ 
for  which  the  Defendant  was  to  guarantee  to  tlie  PIain<» 
circumstances,  tiff  the  prices  of  the  goods  sold.  The  Defendant,  from 
to  ^ri'ht^to  ^""^^  ^^  ^''°®»  accounted  to  the  Plaintiff  for  his  alleged 
surcharge  and  receipts  and  payments  on  his  account,  and  the  trans- 
^^Amonest  actions  continued  till  about  the  year  1841,  when  the 
the  most  im-  Plaintiff  became  embarrassed  in  his  circumstances,  and 
of  a  factor!  ^^  ^^^  ^'^^e  of  the  account,  as  represented  to  subsist 
between  him  and  the  Defendant,  he  appeared  to  be 
indebted  to  the  Defendant  to  the  extent  of  about 
2300/. 


are  those 
which  re(}uire 
him  to  give  to 
his'  principal 
the  free  and 
unbiassed  use 
of  his  own 
discretion  and 
judgment,  to 
keep  and 
render  just 
and  true 
accounts,  and 
to  keep  the 

Property  of 
is  principal 
unmixed  with 
his  own  or  the 

property  of  others.    A  factor  haying  violated  all  these  and  other  duties,  held,  that 
no  credit  was  due  to  his  accounts,  and  that  the  principal  was  not  bound  by  them. 

A,  B.y  being  in  embarrassed  circumstances,  conveyed  property  to  trustees  to  sell 
and  pay  his  creditors  (parties  thereto)  in  proportion.  A.  B.  afterwards  instituted  a 
suit  against  one  of  such  creditors  for  the  purpose  of  taking  the  accounts  of  such  cre- 
ditors, and  to  cut  down  the  estimated  amount  of  his  debt.  The  other  creditors  were 
served  with  copy  bill.  Held,  that  as  the  other  creditors  were  bound  by  the  proceed- 
ings, the  suit  was  not  imperfect  for  want  of  parties,  and  a  decree  was  made,  without 
prejudice  to  the  right  of  the  other  creditors,  to  any  sum  which  the  Plaintiff  might  re- 
cover on  taking  the  accounts. 


The  Plaintiff  entered  into  an  arrangement  with  his 
creditors  to  the  effect  following:  — 

The  Plaintiff,  by  deed  dated  the  2d  of  December 
1840,  assigned  to  trustees,  property,  estimated  to 
amount  to  5250/.,  upon   trust  to  sell  and   to  divide 

amongst 
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amongst  his  creditors,  parties  to  a  deed  poll  of  the        1846. 
20th  of  November  1840,   in  proportion,  according  to 
their  respective  demands,  which   were  in  the  whole 
estimated  to  amount  to  7600/. 

By  the  deed  poll,  which  recited  that  the  Plaintiff  was 
indebted  to  the  several  persons  named  in  the  schedule, 
in  the  several  sums  set  opposite  their  names  in  the 
schedule,  the  Defendant  and  the  other  creditors,  to  the 
number  of  fourteen,  released  the  Plaintiff  from  all  claims 
and  demands.  No  amount  was  set  opposite  the  De- 
fendant's name  in  the  schedule,  but  in  the  arrangement 
the  Defendant's  debt  was  considered  as  amounting  to 
«S00t 

The  Plaintiff  having,  as  he  alleged,  discovered  that 
the  Defendant  had  not  acted  fairly  or  accounted  fairly, 
in  his  transactions  as  the  Plaintiff's  agent,  filed  this  bill 
for  relief  in  July  1 841 ;  and  he  alleged,  that  the  accounts 
of  the  Defendant  were,  in  several  respects,  erroneous 
and  fictitious.  That,  instead  of  acting  as  factor  to  sell 
for  the  Plaintiff  to  others,  he  was  sometimes  himself  the 
purchaser.  That  in  his  account  of  sales,  he  did  not 
state  the  true  quantities  sold.  That  he  charged  for  in- 
surances which  were  never  effected,  and  charged  for 
expenses  which  were  never  incurred ;  and  sometimes 
mixed  the  Plaintiff's  goods  with  other  goods  of  inferior 
value,  and  gave  to  the  Plaintiff  credit  only  for  the  price  at 
the  rate  of  which  the  mixture  was  sold.  There  were  other 
charges  which,  at  present,  it  is  unnecessary  to  notice. 

The  bill  prayed,  that  a  genei'al  account  might  be 
taken  of  the  dealings  and  transactions  between  the  Plain- 
tiff and  the  Defendant,  the  Plaintiff  being  willing  that 
the  Defendant  (if  any  thing  should  be  found  due  to  him 
on  taking  the  accounts),  should  receive  satisfaction  for  the 
same,  according  to  the  arrangement  of  the  year  1840,  in 

the 
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CLARKE  V.  TIPPING. 


"^HE   Plaintiff  in  this  cause,   being  a  miller   and 


-*-  dealer  in  com  and  meal  at  Carlos,  in  Ireland^ 
employed  the  Defendant  as  his  factor  in  Liverpool^ 
and  from  time  to  time,  from  the  year  1831,  consigned 
goods  in  the  way  of  his  trade  to  the  Defendant,  to  be 


Fraudulent 
accounts 
between  a 
principal  and 
factor  opened 
from  the  be- 
ginning, the 

Court  holdinc       u  t  •  .  •    •  r  ^ 

that  the  relief   ^^'^  ^^  "'^  account,  on  a  commission  of  4  per  cent^ 

ought  not,        fQi-  ^hich  the  Defendant  was  to  suarantee  to  the  Plain* 

under  such 

circumstances,  tiff  the  prices  of  the  goods  sold.    The  Defendant,  from 

to  ^riSto     ^''"^  ^^  ^*™®»  accounted  to  the  Plaintiff  for  his  alleged 

surcharge  and  receipts  and  payments  on  his  account,  and  the  trans- 

^^Amonest       actions  continued  till  about  the  year  1841,  when  the 

the  roost  im«     Plaintiff  became  embarrassed  in  his  circumstances,  and 

on  the  face  of  the  account,  as  represented  to  subsist 

between  him  and  the  Defendant,  he  appeared  to  be 

indebted  to  the  Defendant   to  the   extent  of  about 

2300/. 


portant  duties 
of  a  factor, 
are  those 
which  re(}uire 
him  to  give  to 
his  principal 
the  free  and 
unbiassed  use 
of  his  own 
discretion  and 
judgment,  to 
keep  and 
render  just 
and  true 
accounts,  and 
to  keep  the 

Property  of 
is  principal 
unmixed  with 


The  Plaintiff  entered  into  an  arrangement  with  his 
creditors  to  the  effect  following:  — 

The  Plaintiff,  by  deed  dated  the  2d  of  December 
1840,  assigned  to  trustees,  property,  estimated  to 
amount  to  5250/.,  upon   trust  to  sell  and   to  divide 

amongst 


his  own  or  the 

property  of  others.    A  factor  having  violated  all  these  and  other  duties,  held,  that 

no  credit  was  due  to  his  accounts,  and  that  the  principal  was  not  bound  by  them. 

A,  B.,  being  in  embarrassed  circumstances,  conveyed  property  to  trustees  to  sell 
and  pay  his  creditors  Tparties  thereto)  in  proportion.  A.  B.  afterwards  instituted  a 
suit  against  one  of  such  creditors  for  the  purpose  of  taking  the  accounts  of  such  cre- 
ditors, and  to  cut  down  the  estimated  amount  of  his  debt.  The  other  creditors  were 
served  with  copy  bill.  Held,  that  &s  the  other  creditors  were  bound  by  the  proceed- 
ings, the  suit  was  not  imperfect  for  want  of  parties,  and  a  decree  was  made,  without 
prejudice  to  the  right  of  the  other  creditors,  to  any  sum  which  the  Plaintiff  might  re- 
cover on  taking  the  accounts. 
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amongst  his  creditors,  parties  to  a  deed  poll  of  the        1846. 
20th  of  Noroember  1840,  in  proportion,  according  to 
their  respective  demands,  which  were  in   the  whole 
estunated  to  amount  to  7600/. 

By  the  deed  poll,  which  recited  that  the  Plaintiff  was 
indebted  to  the  several  persons  named  in  the  schedule, 
in  the  several  sums  set  opposite  their  names  in  the 
schedule,  the  Defendant  and  the  other  creditors,  to  the 
number  of  fourteen,  released  the  Plaintiff  from  all  claims 
and  demands.  No  amount  was  set  opposite  the  De- 
fendant's name  in  the  schedule,  but  in  the  arrangement 
the  Defendant's  debt  was  considered  as  amounting  to 

«soo;. 

The  Plaintiff  having,  as  he  alleged,  discovered  that 
the  Defendant  had  not  acted  fairly  or  accounted  fairly, 
in  his  transactions  as  the  Plaintiff's  agent,  filed  this  bill 
for  relief  in  Jtdy  1 841 ;  and  he  alleged,  that  the  accounts 
of  the  Defendant  were,  in  several  respects,  erroneous 
and  fictitious.  That,  instead  of  acting  as  factor  to  sell 
for  the  Plaintiff  to  others,  he  was  sometimes  himself  the 
purchaser.  That  in  his  account  of  sales,  he  did  not 
state  the  true  quantities  sold.  That  he  charged  for  in- 
surances which  were  never  effected,  and  charged  for 
expenses  which  were  never  incurred ;  and  sometimes 
mixed  the  PiaintifTs  goods  with  other  goods  of  inferior 
value,  and  gave  to  the  Plaintiff  credit  only  for  the  price  at 
the  rate  of  which  the  mixture  was  sold.  There  were  other 
charges  which,  at  present,  it  is  unnecessary  to  notice. 

The  bill  prayed,  that  a  general  account  might  be 
taken  of  the  dealings  and  transactions  between  the  Plain- 
tiff and  the  Defendant,  the  Plaintiff  being  willing  that 
the  Defendant  (if  any  thing  should  be  found  due  to  him 
on  taking  the  accounts),  should  receive  satisfaction  for  the 
same,  according  to  the  arrangement  of  the  year  1840,  in 

the 


1 
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1846.  the  manner  provided  for  by  the  indenture  of  the  2d  of 
December  1840;  and  that  it  might  be  declared,  that  the 
release  of  the  20th  of  Nooember  1840,  was  binding  on 
the  Defendant 

The  other  creditors  who  had  been  parties  to  the 
arrangement,  had  not  originally  been  made  parties  to 
the  suit  The  Defendant  put  in  a  demurrer  for  want 
of  equity  and  for  want  of  parties,  which  was  overruled 
by  the  Master  of  the  Rolls,  and  by  the  Lord  Chancellor 
on  appeal,  (a) 

The  Plaintiff  afterwards  amended  his  bill  and  statedi 
that  he  had  paid  off  two  of  the  creditors,  and  had  taken 
an  assignment  of  their  claims ;  he  made  the  other  cre- 
ditors parties,  but  instead  of  requiring  them  to  appear 
and  answer  in  the  usual  way,  he  served  them  with  copies 
of  the  bill,  under  the  23d  General  Order  of  August 
1841.(6) 

The  Defendant  Tipping^  by  his  answer,  admitted  the 
irregularities  complained  of,  in  the  manner  stated  in  the 
judgment  of  the  Court  (c),  and  to  which,  to  avoid  repeti- 
tion, the  reader  is  referred.  The  Defendant  also  insisted, 
that  the  Plaintiff  ^^  had  stated,  settled,  and  agreed  with  the 
Defendant,  all  accounts  between  them,  and  ascertained 
the  amount  of  the  debt  due  to  the  Defendant;  and  chat 
he  ought  not  now  to  be  permitted  to  disturb  such  settle- 
nient."  He  also  bsisted,  that  the  other  creditors  who 
had  executed  the  deed  were  necessary  parties. 

The  object  of  the  Defendant's  evidence  was  to  prove 
the  adoption  and  settlement  by  the  Plaintiff  of  the  ac- 
counts rendered  from  time  to  time ;  that  the  Defendant 
had  acted  according  to  the  usage  and  custom  of  the 

trade 
(a)  4  Beaoan,  588.  (c)  Post,  p.  287. 

(h)  Ordmet  Can.  171. 


CASES  IN  CHANCERY.  28^ 

trade,  and  that  the  other  creditors  had  come  into  the  1846. 

arrangement  on  the  faith  of  2311/.  being  due  from  the  ^q^^^^ 

Plaintiff  to  the  Defendant  t;. 


Tipping, 


The  cause  now  came  on  for  hearing. 

Mr.  Boupell  and  Mr.  Bazalgette,  for  the  Plaintiff. 

Mr.  Turner  and  Mr.  iJoft,  for  the  Defendant,  amongst 
other  things,  contended,  that  the  deed  operated  as  a 
bar;  that  the  greatest  extent  of  relief  to  which  the 
Plamtiff  could  be  entitled,  was  to  surcharge  and  falsify 
the  settled  account,  giving  tp  the  Defendant  a  right  to 
add  to  his  charges.  That  all  the  creditors  to  the 
arrangement,  who  were  interested  in  the  reduction  of 
the  Defendant's  debt,  ought  to  be  made  parties,  and  that 
service  on  them  of  copies  of  the  bill  was  not  sufficient. 

Todd  V.  Beid{a)j  and  Ticket  v.  Short  (6),  were  cited. 

Mr.  Boupdij  in  reply. 

The  Masteb  of  the  Rolls  reserved  his  judgment. 


The  Master  of  the  Rolls.  ^p^  i^- 

The  Defendant,  by  his  answer,  discloses  a  mode  of  trans- 
acting business  which  I  hope  is  not  usual.  He  admits, 
that  being  the  Plaintiff's  factor^  he  bought  some  of  the 
Plaintiff's  goods  himself,  and  accounted  for  them,  just 
in  the  same  manner  as  if  he  had  sold  them  to  others,  in 
the  regular  course  of  business*  He  says,  indeed,  that 
he  did  this  only  in  cases  where  the  proceedings  were 
beneficial  to  the  Plaintiff.    The  Plaintiff,  be  says,  was 

urgent 

(a)  4  Bam.  4-  Aid.  210.  (6)  2  Ve$.  sen.  238. 
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1846.  urgent  for  speedy  sales,  which,  from  the  state  of  the 
market,  coald  not  be  effected  without  a  sacrifice;  and, 
therefore,  the  Defendant  frequently  advised  him  of  hav- 
ing made  sales  at  fair  prices,  higher,  as  he  says,  than 
could  have  been  obtained  at  the  market,  when  in  fact 
no  sales  had  been  made.  He  does  not  pretend  that  he 
gave  any  notice  of  this  proceeding  to  the  Plaintiff. 

Again,  he  admits,  that  he  did  not  always  account  for 
the  true  quantity  of  the  Plaintiff's  goods  which  he  sold ; 
but  this  also,  he  says,  was  done  under  circumstances 
beneficial  to  the  Plaintiff.  It  seems,  flour  is  an  article 
which  decreases,  and  oatmeal  an  article  which  increases 
in  weight  by  keeping,  in  consequence  of  more  or  less  of 
dryness  and  subsequent  exposure ;  and  for  this  reason, 
upon  the  sale  of  oatmeal,  the  consignor  may  expect  a 
weight  sold  by  his  factor  exceeding  the  amount  which 
he  himself  consigned.  Under  these  circumstances,  the 
Defendant  speaks  of  allowances,  which  he  was  obliged 
to  make  to  purchasers,  in  consequence  of  diminutions 
in  the  weight  of  flour,  and  of  losses  which  he  con- 
sequently sustained  or  was  obliged  to  take  on  him- 
self, by  reason  of  some  sacks  of  oatmeal  containing 
less  than  the  average  quantity.  Claims,  in  respect  of 
such  losses,  being  sometimes  made,  he  says,  that,  to 
meet  losses  which  arose  in  this  way,  and  in  antici- 
pation that  such  claims  would  be  made  by  (>«^tomers, 
he,  at  times,  reserved  out  of  the  account:  sales,  a  small 
quantity  of  flour  or  oatmeal.  He  says,  that  in  some 
cases  it  happened,  that  no  such  claims  were  made  by 
the  purchasers,  and  in  other  cases,  claims  were  made 
and  allowed,  and  it  is  impossible  now  to  distinguish  the 
cases  in  which  claims  were  not  made,  from  the  cases  in 
which  claims  were  made  and  allowed ;  and  as  to  the  in- 
crease of  weight,  or  the  overweight  of  meal,  he  says,  it 
was  sold  and  the  Plaintiff  obtained  the  benefit  of  it,  and 

the 
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the  account  sales  were  returned  to  the  PlauitiiF  of  the  1846. 
whole  overweight,  except  indeed^  that  a  few  sacks  were, 
occasionally,  deducted  out  of  the  oYcrweigfat,  to  in- 
demnify the  Defendant  from  the  losses  sustained  by 
him,  as  explained  in  the  answer.  But  further,  at  the 
end  of  a  season,  it  sometimes  appeared,  that  the  over- 
weight credited  to  the  Plaintiff  exceeded  the  proportion 
credited  to  the  other  shippers,  and  was  more  than  could 
(as  the  Defendant  says),  in  all  probability,  have  arisen 
from  his  own  stock,  and,  in  consequence  thereof,  the 
Defendant,  sometimes,  made  a  deduction  of  a  few  sacks 
from  the  overweight  (i«  e.  I  suppose  the  overweight  then 
credited  to  the  Plaintiff),  to  meet  any  claims  of  the 
other  shippers  which  might  be  so  made  on  the  Defend- 
ant; and  he  says,  that  such  claims  were  sometimes  so 
made  by  other  shippers,  and  allowed  them  by  the  De- 
fendant. He  further  says,  that  there  were  other  reasons 
which  called  for  and  justified  the  deduction  of  oatmeal, 
and,  under  the  circumstances  stated,  he  considered  him- 
self to  be^  and  he  states  that  he  was,  entitled  to  some 
compensation  or  indemnity,  for  the  several  losses  he 
sustained  and  was  liable  to,  and  that  he  did,  therefore, 
deduct,  on  returning  the  account  sales,  a  few  loads,  the 
quantity  of  which  he  made  commensurate,  to  the  best  of 
his  judgment,  with  the  amount  of  losses  sustained  by 
him. 

Whether  the  Defendant  was  entitled  to  any  compen- 
sation or  indemnity,  for  any  such  losses  or  liabilities  as 
he  has  described,  is,  if  it  be  a  question,  a  question  not 
now  under  my  consideration.  It  may,  possibly,  have 
to  be  discussed  hereafter.  But  whether  a  factor,  receiv- 
ing goods  from  his  principal  for  sale,  has  a  right"  to 
abstract  a  part  of  those  goods  for  his  own  advantage, 
for  the  purpose  of  compensation,  indemnity,  or  other- 
wise, and  at  the  same  time  deceive  his  prmcipal  by 

Vol.  IX.  U  rendering 
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1846.       rendering  account  sales,  purporting  to  comprise^  but 

^"JT*^^^"^     not,  in  fact,  comprising,  all  the  goods  which  were  placed 

V.  in  his  hands  for  sale,  can,  I  think,  be  no  question  with 

Tipping,      reasonable  men.    The  Defendant  does  not  pretend,  that 

he  gave,  in  his  accounts,  any  indication  of  his  proceeding. 

I  think  that  his  conduct  was  unjustifiable,  and  his  mode 

of  accounting  wholly  vicious.     He  does  not  appear  to 

have  considered  truth  of  statement  as  at  all  necessary  to 

be  observed  in  his  accounts. 

Some  of  the  Plainti£P's  goods  were  sold  at  Liverpool^ 
others  at  Manchester  ;  whether  sold  at  Manchester  or  not, 
the  Defendant  always  went  on  the  system  of  advising  all 
sales  as  if  efl^ted  at  LvoerpooL  This  he  endeavours  to 
represent  as  beneficial,  or,  at  least,  not  prejudicial,  to  the 
Plaintiff.  He  charged  for  insurance  without  having  in- 
sured, and  represents  that,  as  he  thereby  took  the  risk 
upon  himself,  he  had  a  right  to  do  so,  or,  in  other  words, 
that,  providing  no  other  security  than  hb  own,  he  had  a 
right  to  charge  and  deal  with  the  Plaintiff,  as  if  he,  in  the 
discharge  of  his  duty,  had  provided  security  in  the  re- 
gular way.  Again,  he  admits  that  he  charged  the  Plain- 
tiff more  than  he  expended  for  porterage^  cartage,  and 
other  things  of  that  sort;  but  then,  he  adds,  that  the 
excess  was  not  more  than  suflScient  to  give  him  interest, 
which  (though  he  did  not  charge  it,  or  bring  it  to  the 
Plaintiff's  notice),  he  alleges,  he  was  entitled  to  charge, 
and  other  petty  expenses  which  were  not  noticed  in  his 
accounts.  I  do  not  think  it  necessary  to  go  further  into 
the  particulars  of  this  case,  thinking  that  I  have  already 
stated  more  than  suflBcient  to  shew,  that  this  Court  can- 
not permit  such  accounts  to  stand.  They  are  not  true 
statements,  not  true  indications  even  of  the  transactions 
to  which  they  relate.  They  are  such  as  are  calculated 
to  deceive  the  Plaintiff,  to  make  him  believe  that  the 
transactions  were  different  from  those  which  the  De- 
fendant 
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fendant  knew  them  to  be.  Such  accounts  may  have  1846. 
been  the  means  of  effecting  great  fraud.  I  do  not  say 
that  they  have  been  so  used  in  this  case :  I  have  no  evi- 
dence before  me  to  enable  me  to  come  to  any  conclu- 
sion as  to  that ;  but  I  am  bound  to  say,  that  the  Plaintiff 
has,  in  my  opinion,  a  right  to  have  these  accounts  duly 
taken  from  the  beginning.  The  result  will  shew  what, 
if  any,  wrong  has  been  done  to  the  pecuniary  interest  of 
the  Plaintiff. 

Upon  the  attempt  which  has  been  made  to  prove,  that 
some  of  the  modes  of  proceeding  adopted  by  the  Defend- 
ant are  according  to  the  custom  of  the  trade,  I  do  not 
think  it  necessary  to  say  more,  than  that,  in  my  opinion, 
such  customs,  if  there  be  any  such,  cannot  be  legal.  A 
man  may  make  what  agreement  he  will  for  the  remuner- 
ation  of  his  agent  out  of  his  own  property:  he  may 
allow  a  per  centage  for  trouble  and  guarantee,  or  for 
petty  expenses;  but  no  mere  custom  can  authorise  an 
agent  in  secretly  deducting  from  his  employer's  goods 
an  indefinite  quantity,  to  indemnify  himself  from  losses 
and  liabilities  known  only  to  himself,  .or  in  adding  the 
amount  of  some  unstated  expenses  to  the  true  amount 
of  some  actual  expenses  charged  in  the  account,  thereby 
falsifying  the  actual  charge  for  an  allowed  expense.  It 
cannot  be  legal  to  suppress  the  fact  of  certain  losses  and 
expenses  having  been  incurred,  and  without  the  know- 
ledge of  the  principal,  to  obtain  compensation  for  them, 
by  adding  the  amount,  of  which  the  principal  has  no 
notice,  in  the  account  sales,  for  porterage,  cartage,  and 
storage^  and,  by  taking  an  unstated  quantity  from  the 
overplus  weight  of  oatmeal,  and  making  a  deduction 
from  the  account  sales,  of  a  sum  pretended  to  be  equiva- 
lent to  such  losses  and  expenses.  The  whole  process  is 
founded  in  illegal  concealment  and  in  falsehood. 

U  2  Among 
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Among  the  most  important  duties  of  a  factor^  are 
those  which  require  him  to  give  to  his  principal  the 
V.  free  and  unbiassed  use  of  his  own  discretion  and  judg- 

ripriNo.  njent,  to  keep  and  render  just  and  true  accounts,  and  to 
keep  the  property  of  his  principal  unmixed  with  his 
own  or  the  property  of  other  persons.  The  Defendant 
has  violated  all  these  and  other  duties,  in  the  transac- 
tions to  which  I  have  adverted,  and  I  am  of  opinion 
that  no  credit  is  due  to  his  accounts,  and  that  the  Plain- 
tiff is  not,  under  the  circumstances  of  this  case,  bound 
to  abide  by  them. 

A  point  was  properly  raised  as  to  the  constitution 
of  this  suit.  It  does  not  appear,  on  the  present  occa- 
sion, that  the  Plaintiff  is  himself  entitled  to  the  benefit, 
or  to  the  whole  benefit,  which  may  be  derived  from 
taking  the  accounts  now  prayed.  The  Plaintiff  takes 
upon  himself  the  responsibilities  of  the  suit,  and  which 
may  arise  in  the  prosecution  of  the  accounts ;  but  the 
benefit,  if  any,  may  belong,  wholly  or  in  part,  to  the 
creditors  who  were  entitled  to  the  benefit  of  the  arrange- 
ment made  in  the  year  1841 ;  and  these  creditors  are  not 
parties  in  the  orSinary  sense,  but,  having  been  served 
with  copies  of  the  bill,  and  having  entered  no  appear- 
ance, are  bound  by  all  the  proceedings  in  the  cause  {a) ; 
and  it  appears  to  me,  that  the  Defendant  is  protected 
as  against  them,  and  not  liable  to  be  sued  by  them  for 
the  same  matter.  I  think,  therefore,  that  the  Defendant 
is  not  entitled  to  object  to  the  constitution  of  the  suit 
for  want  of  parties ;  and,  for  the  purpose  of  preventing 
any  injury  to  the  creditors  themselves,  I  shall  insert  a 
clause  in  the  decree,  to  the  effect  that  it  is  made  with- 
out prejudice  to  any  interest  which  the  creditors  may 
have,  in  any  sum  of  money  which  the  Plaintiff  may  re- 
cover from  the  Defendant  on  taking  the  accounts. 

An 
(a)  See  the  23d  and  25th  General  Orders  of  August  1841,  Ordincs 
Can.  171,  172. 
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An  account  must,  therefore,  be  taken  of  the  dealings        1846. 
and  transactions  between  these  parties,  and,  in  taking 
the  accounts,  the  Defendant  must  have  all  just  allow- 
ances* 


GIBSON  V.  HEWETT.  jan.  12. 

npHIS  bill  was  filed  by  Gibson  (a  mortgagee  under  A  mortgagee, 
-■-    Brcrnn)  against  Hewett  and  Ingledm,  who  were  Xi*wm  mS 
also  mortgagees  under  Braaon^  and  against  Brtrom^  and  by  another 
the  object  of  tlie  bill  was  to  ascertain  what  was  due  to  redOT^on^' 
HeiDett  and  Ir^ledeaoj  and  for  redemption  and  foreclo-  ^^  fo^®- 
sure.     It  was  stated,  that  of  the  Defendant's  mortgages,  mitted  the 

some  were  anterior  and  others  subsequent  to  that  of  the  PO""«*on  of 

vouchers  con- 

Flamtiti.  sisting  of  bills 

of  exchange 
and  promis* 
Heweit,  by  his  answer,  admitted  the  possession  of  Bory  notes. 

documents  relating  to  the  matter ;  but  he  **  insisted,  ^^^  bound  to 

that  he  was  not  bound  to  produce  or  permit  an  inspec-  produce  them. 

tion  of  the  documents  set  forth  in  the  second  part  of 

the  schedule,   inasmuch  as  they  constituted  his  title 

deeds,  evidence  and  vouchers.'' 

In  the  second  part  of  the  schedule  were  specified  a 
number  of  mortgages,  and  a  considerable  number  of 
bills  of  exchange  and  promissory  notes  of  Braam. 

Mr.  Turner  and  Mr.  J.  Anderson  moved  for  the  pro- 
duction of  all  the  documents,  except  the  mortgage  deeds 
and  the  drafts  of  the  mortgage  deeds,  the  production  of 
which  they  did  not  insist  on. 

Mr.  Willcock,  conlrdf  resisted  the  production  of  the 
bills  of  exchange  and  promissory  notes.  He  argued  that 
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the  Defendant  was  not  bound  to  produce  his  title  deeds 
and  evidences,  for  it  was  a  settled  rule,  that  a  mortgagee 
was  not  bound  to  produce  hb  securities,  so  as  to  enable 
an  adverse  party  to  pick  holes  in  his  title :  that  bills 
of  exchange  and  promissory  notes  came  within  the  pro- 
tection,  as  it  might  happen,  that,  on  their  production, 
some  of  them  might  be  found  to  want  proper  stamps. 
Secondly,  that  they  were  the  Defendant's  evidence,  and 
from  their  nature  could  not  assist  the  case  of  the 
Plaintiff. 


7%^*  Master  of  ike  Rolls  said  he  had  not  heard 
any  thing  which  precluded  the  Plaintiff  from  having  an 
inspection  of  the  bills  of  exchange  and  promissory  notes, 
and  he  ordered  their  production  accordingly. 


1845. 

Dw.  13.  20. 

1846. 

Jan,  12. 


WILES  ».  COOPER. 


nnms  was  a  motion  for  a  receiver.    The  bill  was 
^    filed  by  Mr.  WiUz  against  his  wife  and  the  trustees 
of  the  marriage  settlement ;  and  the  substance  of  the  case 
was  as  follows :  — 


In 


A  husband 
contracted 
for  a  lease  of 
some  pre- 
mises, and  he 
afterwards  in- 
duced the 
trustees  of  his 
marriage  set- 
tlement, who 

held  monies  for  the  separate  use  of  lus  wife,  wi^out  power  of  anticipation,  to  act 
ia  breach  of  their  trust,  and  to  purchase  the  property.  The  property  was  conveyed 
to  the  trustees,  and,  by  a  deed  executed  by  the  husband  and  wife,  it  was  dechired 
that  it  should  be  held  for  their  indemnity  and  on  the  trusts  of  the  settlement*  The 
husband  laid  out  very  considerable  sums  of  money  in  building  and  repairs,  and, 
with  the  consent  of  the  wife,  was  permitted  to  receive  the  rents.  After  some 
years,  disputes  arose  ;  the  trustees  insisted  on  receiving  the  rents,  and  proceeded 
at  law  to  enforce  their  rights  ;  whereupon  the  husband  filed  a  bill  against  the 
trustees  and  his  wife,  claiming  a  lease  under  the  agreement,  and  asking  for  a  sale  of 
the  property,  and  for  the  application  of  the  produce,  first  in  replacement  of  the 
trust  ftmds,  and  afterwards  In  reimbunring  the  rlaintiff  his  outlay.  A  motion  for  a 
receiver  was  refused  with  costs. 


CASES  IN  CHANCERY. 

In  I8SS9  the  Plaintiff  married  the  Defendant  Dorothy 
Wilesy  and  on  that  occasion  a  settlement  was  executed, 
by  which  certain  monies  were  vested  in  trustees,  in 
trust  to  lay  out  in  government  or  real  securities,  to  be 
held  in  trust  for  the  separate  use  of  the  wife  for  life 
without  power  of  anticipation,  with  remainder  to  the 
husband  for  life,  with  remainder  to  the  issue. 


184*6. 


The  Plaintiff  soon  afterwards  entered  into  a  contract 
with  the  owner  of  some  houses  in  York  Baw^  for  the 
renewal  of  the  leases  thereof,  which  were  within  two 
years  of  expuing,  and  he  laid  out  a  very  considerable 
sum  of  money  in  the  repaurs,  amounting,  as  he  stated, 
to  1200L 

He  afterwards  persuaded  the  trustees  of  the  marriage 
settlement  (in  breach  of  their  trust)  to  invest  part  of 
the  trust  money  in  the  absolute  purchase  of  the  pro- 
perty, which  was  copyhold.  They  did  so,  and  were 
admitted  tenants. 

The  Plaintiff  afterwards  laid  out,  as  he  said,  3000/. 
and  upwards  in  rebuilding  and  repairing  the  property. 

By  indenture,  dated  in  December  1837,  and  made  be- 
tween the  Plaintiff  and  wife  of  the  one  part,  and  the 
trustees  of  the  settlement  of  the  other  part,  after  reciting 
the  purchase,  it  was  declared,  that  the  trustees  should 
stand  possessed  of  the  property,  upon  the  trusts  of  the 
settlement;  and  it  was  provided  that  the  trustees  should 
have  power  to  sell  the  property,  and  out  of  the  rents 
and  purchase-money  to  indemnify  themselves  against 
all  damages,  &c.,  sustained  by  reason  of  the  trust 
monies  having  been  so  disposed  of,  and  subject  thereto, 
to  hold  the  residue  on  the  trusts  of  the  settlement.  The 
Plaintiff  also  thereby  covenanted  to  indemnify  them. 
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1846.  The  trustees,  with  the  coi^sent  of  the  wife,  permitted 

the  Plaintiff  to  receive  the  rents  of  the  property  down 
to  184*5,  when,  in  consequence  of  some  disagreement^ 
arising  from  his  refusing  to  sign  the  accounts,  the  trus* 
tees  insisted  on  receiving  the  rents  by  their  own  agent. 
They  accordingly  gave  notice  to  the  tenants  to  pay  their 
rents  to  them,  and  they  proceeded  to  enforce  payment 
by  means  of  an  action  at  law. 

The  Plaintiff,  insistmg  that  the  trustees  took  the  pro- 
perty subject  to  his  right  to  a  lease^  filed  this  bill  for 
the  specific  performance  of  the  contract,  and  he  also 
prayed,  that  the  property  might  be  sold,  and,  after  re* 
storation  of  the  trust  money,  the  surplus  might  be 
applied  in  reimbursing  the  Plaintiff  the  monies  laid  out 
by  him  on  the  property. 

A  motion  was  now  made  on  behalf  of  the  Pliuntiff  for 
a  receiver. 

Mr.  Skebbeare^  in  support  of  the  motion,  argued,  that 
the  trustees,  having  notice  of  the  agreement  for  the 
lease,  were  bound,  as  purchasers  with  notice,  to  grant 
one,  especially  as  they  had  stood  by  and  permitted  the 
Plaintiff  to  make  a  considerable  outlay  in  rebuilding  and 
repairing  the  premises,  without  any  objection.  That 
the  interests  of  the  trusts  required  the  realization  of  the 
money,  and  that  the  Plaintiff's  wife,  who  objected  to 
the  receipt  of  the  rents  by  the  solicitor  of  the  trustees, 
ought  not  to  be  put  to  the  unnecessary  expense  of  a 
collector  of  the  rents,  as  the  Plaintiff  was  willing,  with 
her  assent,  to  act  as  receiver  without  a  salary. 

Mr.  Chandles$,  for  Mrs«  Wiles,  supported  the  appli- 
cation. 


Mr. 


Wiles 
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Mr.  KindersUy  and  Mr.  MiUer^  contra,  for  two  of  the  1846. 
trustees,  resisted  the  application,  on  the  ground  that 
they  had  duties,  in  reference  to  a  married  woman, 
which  they  were  desirous  of  performing,  and  because  Cooper. 
they  had  rights  of  their  own  arising  out  of  the  deed  of 
indemnity.  They  relied  also  on  acts  of  the  Plaintiff 
stilted  in  the  affidavits,  which,  they  argued,  were  incon- 
sistent with  his  right  to  a  lease. 

Mn  Glasse,  for  the  third  trustee,  who  lived  in  the 
country,  said  he  was  willing  to  perform  his  duties  of 
trustee,  and  submitted  that,  the  property  being  settled 
to  the  wife's  separate  use,  the  husband  was,  of  all  per- 
sons, the  most  improper  to  administer  it 

Mr.  Shebbeare^  in  reply,  argued  that  the  deed  of  in- 
demnity was  invalid  as  respected  the  interest  of  the  wife 
and  children. 

The  Master  of  the  Rolls. 

The  estate,  in  this  case,  appears  to  be  vested  in  trus- 
tees, in  trust  for  the  separate  use  of  the  wife,  subject  to 
a  trust  for  the  indemnity  of  the  trustees  against  acts,  ad- 
mitted not  to  be  in  conformity  with  the  trust  vested  in 
them.  The  singularity  of  the  case  is  this :  that  it  is  an 
application  by  the  husband  alone,  to  impeach  the  right 
not  only  of  the  trustees,  but  also  of  his  wife,  who  is  en- 
titled to  the  property  for  her  separate  use,  without  power 
of  anticipation. 

The  trustees,  whose  duty  it  is  to  receive  the  rents 
for  the  wife,  have  permitted  the  husband,  with  her  con- 
sent, to  receive  the  rents ;  and  this  has  gone  on  some 
time.  Something  seems  to  have  occurred  to  interrupt 
the  harmony  subsisting  between  the  parties,  and  to 
induce  th^  trustees  to  say,  "we  must  now  exercise 
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Wiles 

Ck)OPKB. 


our  rights  and  perform  our  duties ;  we  have  a  duty 
to  see  the  rents  paid  to  the  wife's  Beporste  ose^  and  we 
have  also  a  right  to  indemnity  against  the  acts  we  have 
done."  Thereupon  the  husband  comes  forward,  insbt- 
ing  on  a  preferable  right  to  his  wife,  namely,  a  right  to 
have  a  lease,  and  he  files  a  bill  to  establish  that  right, 
and  asks  for  a  receiver*  I  never  knew  a  more  singular 
application.  I  requested  to  hear  what  the  wife  had  to 
say ;  but,  notwithstanding  what  I  have  heard  (as  it  is 
said)  on  her  behalf,  I  am  clearly  of  opinion,  that  I 
cannot  grant  this  motion. 


This  is  a  case  in  which  the  wife,  for  any  thing  I 
know,  may  have  some  ground  of  claim  against  the 
trustees,  and  for  saying  that  she  has  a  right  to  receive 
payment  herself  for  her  separate  use;  and  she  may  have 
grounds  for  impeaching  the  indemnity  executed  by  her. 
I  say  nothing  of  this ;  it  is  not  before  me.  She  is  not  a 
Plaintiff,  but  a  Defendant  to  the  cause,  and  the  Plaintiff 
can  only  have  the  relief  he  asks,  on  the  ground  that  he 
has  a  right,  both  as  against  his  wife  and  against  her 
trustees.  On  the  other  hand,  the  trustees  may  claim 
more  than  they  are  entitled  to;  but  I  have  nothing  to 
do  with  that  matter  now.  The  question  is,  whether,  on 
this  occasion,  the  husband,  coming  adversely  to  the  in- 
terests of  his  wife,  to  whom  a  separate  use  is  limited, 
has  a  right  to  the  relief  now  asked.  I  am  of  opinion  he 
has  not ;  and  I  must  refuse  this  motion  with  costs. 


Trustees  ap- 
peared sepa- 
rately.   One 
lived  in  a  dis- 
tant part  of 
the  country. 
The  Court  de- 
clined making 
any  special  j 
order  as  to 
costs. 


Mr.  Shebbeare.  The  trustees  have  appeared  sepa- 
rately :  they^ught  only  to  have  one  set  of  costs. 

Mr.  Kinderdey.  One  of  the  parties  was  living  in  a 
distant  part  of  the  country,  and  being  served  with  a  sitb^ 
poena^  he  naturally  applied  to  the  nearest  solidtor. 

ne 
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The  Master  of  the  Rolls.    I  can  make  no  special        1846. 


order  as  to  the  costs,  la)  ^,, 

^  '  Wiles 

(a)  See  Gaunt  v.  Tayhr^  2  brook,4iBeavan,2l2.;BndGittr€y       Coopkr, 

Bcaoan,  346. ;  Aldridge  v.  West-  v.  fVhiakigham,  5  Beavan,  p.  27a 


1845. 

In  re  WALTERS.  '   •{•^fe. 

Jultf  31. 

rr^HE  petitioner,  Mf .  Walters^  was  engaged  as  the  ^  solicitor 
A    solicitor  of  the  corporation  of  St^nsea,  in  obtain-  inT^ '  hr 


ingan  act  for  paving  and  lighting  the  tovm;  and  also  ^^^f^***' 

in  a  suit  in  chancery.    He  employed  Messrs.  Gr^gor^  of  his  charges 

&  Co.  as  his  agents  in  soliciting  the  bill  in  parliament  ^^'^;_ 

wards,  on  a 

On  the  2nd  and  21st  of  October  1844,  the  petitioner  ^^^^ 

delivered  his  bills  of  costs,  amounting  to  2289Z.,  which  increase  it. 

included  a  gross  sum  of  1238/.  charged  ^<  for  parlia-  tax^n,kave 

mentary  agents*  bill,'*  being  the  bill  of  Messrs.  Gregory  g»ve^>  upon 

&  Co.,  which  was  kept  separate.  cation,  to 

carry  in  an 
additional  bill 
On  the  2nd  of  November  1844,  on  the  application  of  for  specified 

the  corporation,  the  common  order  for  taxation  of  the  a^erchmeand 
bill  was  made.  The  taxation  of  the  bill  was  proceeded  in,  omission 
and  about  one  6th  was  taken  off;  but  before  the  Master  2^ram?°* 
had  made  his  report,  Mr.  Walters  presented  his  petition,  mistake, 
stating,  that  **  in  the  said  bills,  the  petitioner,  on  the 
part  of  himself  and  of  his  agents  Messrs.  Gregory  & 
Co.,  had  wholly  omitted  to  charge  for  certain  matters 
and  business,  and  had  undercharged  certain  other  mat- 
ters and  things  done  in  the  promotion  of  the  said  act  of 
parliament ;  and  that  the  petitioner  had  also  omitted  to 
include  certdn  payments,  made  by  him  in  the  course  of 

the 
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1845.        the  business  in  respect  of  which  the  said  bills  of  costs 
j^^^"^     were  incurred,  as  after  particularly  stated.** 
.Walters. 

The  petitioner  then  proceeded  to  specify  the  par- 
ticular items,  and  to  shew,  principally,  from  the  scale 
of  charges  of  parliamentary  agents*  as  laid  down  by 
the  clerk  of  parliament  pursuant  to  the  7  &  8  G.  4* 
c.  64.,  that  the  business  had  been  considerably  under- 
charged ;  and  it  also  specified  the  items  of  alleged  omis- 
sion. Hie  petition  prayed,  that  the  Taxing  Master  or 
the  petitioner  might  be  at  liberty  to  amend  and  alter 
the  bills  of  costs  in  the  particulars  aforesaid,  by  addi- 
tions or  increase  thereto* 

With  regard  to  the  parliamentary  charges,  it  should  be 
stated,  that,  under  the  7  &  8  G.  4.  c.  64.,  the  clerk  of 
parliament  was  directed  ^^  to  prepare  a  list  of  all  charges 
which  should  appear  to  him  to  be  justly  due  and  pay- 
able to  parliamentary  agents,  for  their  skill,  time,  and 
labour  bestowed  by  them  in  the  prosecution  of  or  op- 
position to  such  private  bills  in  the  House  of  Lords  as 
aforesaid ;  and  such  ILst  of  charges  should,  if  approved 
by  the  House  of  Lords,  be  binding  and  conclusive  on 
all  parties  concerned  therein.**  A  table  of  parliamentary 
agents'  charges  was  accordingly  prepared,  which,  after 
settling  the  specified  amounts  to  be  allowed  for  particular 
business,  contained  the  following  notification :  —  *^  This 
table  applies  to  such  fees  as  are  payable  to  parliamen- 
tary agents,  for  services  performed  by  them  in  that 
capacity.  In  cases  in  which  the  same  individual  acts 
as  solicitor  as  well  as  parliamentary  agent,  and  thereby 
renders  the  employment  of  another  solicitor  unnecessary, 
he  may  be  entitled  to  charge  reasonable  fees  to  his  em- 
ployer as  a  solicitor;  but  the  act  7  &  8  G.  4.  c.  64.  ap- 
plies only  to  charges  to  be  allowed  to  parliamentary 
agents  as  such.*' 

The 
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'    The  petition,  the  allegations  of  which  were  supported        1845. 
by  affidavit,  now  came  on  for  hearing.  ^^nre 


Walters. 


Mr.  Tumef*  and  Mr.  Selrtn/n,  in  support  of  the  peti* 
tion,  commented  on  the  items,  and  contended,  that  the 
affidavits  proved  clearly  specific  instances  of  omission 
and  undercharge,  and  that  the  act  declared  the  scale  of 
fees  to  *'be  binding  and  conclusive  on  all  parties  con- 
cerned therein;"  and  that,  upon  the  familiar  doctrine 
of  this  Court,  in  relieving  against  accident  and  mistake, 
the  Plaintiff  was  entitled  to  an  opportunity  of  making 
out  his  claim  to  that  which  he  was,  in  strictness,  entitled 
upon  taxation. 

Mr.  Kinderslej/  and  'Mir.Faberj  contrc^  did  not  dis- 
pute that  the  Court  had  jurisdiction  to  interfere  and 
give  relief,  where,  by  error  and  mistake,  omissions  had 
occurred  in  a  bill  of  costs  carried  in  to  be  taxed;  but 
they  argued  that  such  did  not  appear  to  be  the  case 
in  the  present  instance.     That  the  parliamentary  scale 
of  charges  affected  only  the  fees  of  parliamentary  agents, 
and  that  where  a  solicitor  employed  a  parliamentary 
agent,  he  was  not  entitled  to  charge  according  to  the 
parliamentary  scale  for  business  done  by  him,  and  which 
must  be  attributed  to  his  character  of  solicitor ;  and  that, 
at  all  events,  any  permission  given  to  vary  the  peti- 
tioner's demand  should  be  limited  to  the  bill  of  Messrs. 
Gregory  &  Co.,  the  parliamentary  agents. 

They  cited  Laoeridge  v.  Botham  (a),  in  which  an  attorney 
had,  in  1793,  delivered  his  bill,  and  afterwards,  in  1795, 
delivered  another  bill  for  business  done  during  the  same 

period, 

(a)  1  ^o«.  4- Pu/.  49.,  and  see  237.,  and  1  PhiL  <m  Ev.  390. 
Anderson  v.  May,  2  Bos.  ^  Pul.      (8th  ed.) 


1 


ioi 


1845. 


In  re 
Walters. 


Cases  In  chancery. 

period,  containing  new  items  and  bcreased  charges ;  and 
<<  the  Court  said,  that  the  delivery  of  the  former  bill 
was  conclusive  evidence  against  an  increase  of  charge 
on  any  of  the  items  contained  in  it,  and  strong  presump- 
tive evidence  against  any  additional  items ;  but  that  if 
errors  or  real  omissions  in  the  former  bill  could  be 
proved,  they  ought  to  be  allowed  for :  and  the  Court 
directed  the  prothonotary  to  review  on  this  line  of  dis- 
tinction.'' They  also  referred  to  Deaves's  MSS.  p.  26.  (a) 

The 


pending  tax< 
ation,  to  de- 
liver an  addi- 
tional bill  of 
costs. 


(a)  The  following  is  the  pas- 
sage in  Deaves's  MSS.  relating 
Liberty  given,  to  the  subject :  — ^  Applications 
have  sometimes  been  made  for 
liberty  to  alter  or  amend  a  bill 
after  delivery,  or  to  deliver  a 
new  bill,  as  in  Farnham  v.  Herle, 
10th  Feb.  1742 ;  but,l  apprehend, 
the  Court  never  does  anything 
of  this  nature  without  hearing 
the  parties,  unless  for  some 
special  reason.  But  I  have  known 
the  executor  of  a  solicitor  obtain 
leave  to  deliver  an  additional 
bill  after  a  reference,  for  business 
not  included  in  a  former  bill,  as 
was  the  case  in  Morrish  v.  Cole, 
11th  7ttn<?,  1742." 

•*  Foster  v.  jRoyn^,  28th  Oct. 
1745.  Feddon  o£  Jane  Denham, 
widow  and  administratrix  of 
George  Denham,  deceased,  the 
Plaint]ff*s  late  solicitor.  The 
petitioner's  intestate  had  deli- 
vered the  Plaintiff  a  bill  of  fees 
in  his  lifetime,  and  since  his 
death,  petitioner  had  brought  an 
action  to  recover  what  was  due, 
thereupon  the  Plaintiff  applied 
and  obtained  the  common  order 
for  taxing  the  bill ;  but  the  in- 
testate having  made  several  omis- 
IPODS  and  undercharges  in  the 


bill,  the  petitioner  prayed  for 
liberty  to  alter  any  items  to  the 
said  bill  of  fees  and  disburse- 
ments, or  to  alter  any  of  the 
items  already  charged  therein, 
by  enlarging  or  increasing  the 
same,  but  she  is  not  to  diminish 
or  make  less  any  of  the  items.** 
"  Fieldy.  Player,  1st  June,  1744. 
Agnes  Maundrell,  the  widow  and 
exeeutrix  of  T.Maundrell,  the 
Defendant's  late  solicitor,  had 
delivered  a  bill  to  Defendant, 
for  business  done  by  her  husband 
to  MichaebnaSj  1741,  which  was 
referred  to  be  taxed,  and  having 
since  discovered,  by  his  agent  in 
London,  that  her  husband  had 
done  business  for  Defendant 
since  that  time,  she  now  prayed, 
that  she  might  be  at  liberty  to 
leave  with  the  Master  such  an 
additional  bfll  as  she  should  think 
proper,  and  that  the  Master  might 
tax  the  same,  and  that  the  De- 
fendant might  pay  what  the 
Master  should  report  to  be  due 
to  her  on  both  bills.  Answer. 
Be  it  so,  of  which  give  notice." 
After  referring  to  another 
matter  not  pertinent  to  the 
present  point,  the  MSS.  pro* 
ceeds  as  follows : — 
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30^ 


T%e  Master  of  the  Rolls,  in  the  coarse  of  the  dis- 
cussion, intimated  his  opinion,  that  a  solicitor  having 
once  knowbgly  fixed  the  rate  of  his  charges  for  business, 
could  not  afterwards,  upon  an  adverse  taxation,  be  al- 
lowed to  increase  it  without  special  leave.  He  was  also 
of  opinion  that  any  relief  now  to  be  granted  in  respect 
of  the  parliamentary  charges  must  be  confined  to  the 
parliamentary  agents'  bill. 


1845. 


In  re 
Walters. 


At  the  end  of  the  discussion,  his  Lordship  said  he 
thought  that  the  petitioner  ought  not  to  be  finally  ex- 
cluded, and  allowed  the  case  to  stand  over,  to  give  him 
an  opportunity  of  satisfying  the  Court,  by  affidavit,  that 
the  allied  undercharges  and  omissions  in  the  agent's 
bill  had  been  occasioned  by  error  or  mistake. 


The  Master  of  tlie  Rolls,  being  satisfied  with  the 
additional  evidence,  gave  liberty  to  the  petitioner  to 
carry  in  an  additional  bill  of  costs  of  the  specified  items, 
but  ordered  him  to  pay  the  costs  of  the  petition,  (a) 


JulyZX. 


Fonn  of  order 
givinp  liberty, 
pending  tax- 
ation, to  de- 
liver an  ad- 
ditional bill 
and  to  alter 
items  by  en- 
largement 
only. 


'^Letthe  petitioner  be  at  liberty 
to  bring  before  the  Master  an  ad- 
ditional bill  of  any  items  of  busi- 
ness done  or  money  paid,  omitted 
to  be  charged  in  his  stud  bill 
already  delivered,  and  likewise 
to  alter  any  of  the  items  already 
chaiged  in  his  said  bill,  by  in- 
creasing or  enlarging  the  same ; 


but  he  is  not  to  diminish  or 
make  less  any  of  the  items  al- 
ready charged.  And  let  the 
Master  tax  such  additional  bill 
and  enlarged  items.  And  here* 
of,  &c" 

(a)  ^eelnreWeUs.SBeavariy 
41 6.,  and  In  re  Carver^  8  Beavan^ 
p.  438. 
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Jan.  28.  HODGKINSON  w.  COOPER. 

S^pehSd   T|Y  indenture,  dated  the  17th  oiMy  1815,  made 

for  lives,  ex-     -■-•  between  St.  JohrCt  Hospital,  Both  (an  eleemosynary 

have  been        corporation),  of  the  one  part,  and  Henry  Knight  of  the 

granted  by  a^     other  part,  and  which  contained  no  recitals,  it  was  wit- 

oorporation  in  .  , 

consideration    nessed,  in  consideration  of  a  good  and  perfect  surrender 

rradw  of "  ™ade  to  the  said  hospital  of  the  premises  thereinafter 
prior  lease,  demised,  and  of  the  term  or  estate  which  was  granted 
sumndercd  therein  by  the  same  Hospital  to  Jane  Milsum  and 
lease  must  be  WiUiam  Cottell^  by  indenture  of  lease  under  the  com- 
mon seal,  bearing  date  the  8th  day  of  August  1769,  for 
the  lives  of  three  parties  in  the  said  indenture  named, 
and  the  life  of  the  longer  liver  of  them  (one  of  whom 
was  smoe  dead),  and  to  which  surrendered  estate  and 
premises  the  said  Henry  Knight  was  stated  to  be,  by 
good  and  sufficient  conveyances  and  assurances  in  the 
law,  legally  entitled,  for  the  remainder  of  the  estate 
and  interest  thereby  granted,  and  also  for  the  other 
considerations  therein  stated,  the  said  corporation  de- 
mised to  the  said  Hemy  Knight^  his  heirs  and  assigns, 
a  house  and  premises  situated  in  Bath^  to  hold  the  same 
for  the  lives  of  the  three  several  persons  therein  named, 
and  the  life  of  the  longest  liver  of  them,  at  the  rent  and 
subject  to  the  covenants  therein  mentioned. 

This  leasehold  interest  having  become  vested  in  the 
Plaintiffs,  they,  in  1839,  agreed  to  sell  it  to  the  Defend- 
ants, by  the  description  of  all  that  dwelling  house,  &c., 
situate  &c.,  held  of  the  hospital  for  three  lives,  of  37, 
34,  and  32,  or  thereabouts,  at  a  rent  of         /. ;  and  it 

was 
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was  stipulated  that  the  Plaintifis  were  not  to  be  called 

on  to  shew  the  landlord's  title.  H^^^^^k 


A  bill  having  been  filed  for  specific  performance,  it 
was  referred  to  the  Master  to  inquire  whether  a  good 
title  could  be  made. 

Before  the  Master,  it  was  objected  by  the  purchasers, 
F  irst,  that  the  Plaintifis  ought  to  produce  and  shew  a 
good  title  in  Henry  Knight  (the  lessee  mentioned  in  the 
lease  of  the  17th  of  Jtdy  1815),  to  the  leasehold  interest 
created  by  the  lease  of  the  8th  day  of  Atdgusi  1769,  the 
surrender  of  which  was  the  consideration  of  the  lease  of 
1815 ;  and,  2dly,  that  the  Defendants  were  entitled  to 
evidence  of  a  title  for  sixty  years  last  past  to  the  lease- 
hold premises,  the  last  lease  being  a  renewed  lease, 
under  the  corporation  therein  mentioned,  in  consider- 
ation of  a  former  subsisting  lease* 

The  Master  allowed  the  objections  and  reported 
against  the  title* 

The  Plaintifis  took  exceptions  to  the  report,  which 
now  came  on  for  argument. 

Mr.  Kindtrdey  and  Mr.  AdamSf  for  the  Plaintiff's,  in 
support  of  the  exceptions.  By  the  agreement,  the 
Plaintifis  contracted  to  sell  to  the  Defendants  certain 
property,  held  under  a  specific  lease  from  certain  parties 
mentioned  in  the  agreement,  they  are  not,  therefore, 
bound  to  shew  any  title  to  the  property,  except  to  the 
very  lease  agreed  to  be  sold. 

It  is  the  constant  practice  of  eleemosynary  corpor- 
ations to  put  in  new  lives,  from  time  to  time,  and  to 
grant  a  new  lease,  upon  having  a  surrender  of  the  old 

Vol.  IX.  X  one. 


9. 
COOPKR. 


Cooper. 
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1846.       one.     If  the  reference  in  the  lease  of  1815  to  die  lease 
HoDGKiNsoN   ^^  ^^^^  makes  it  necessary  to  go  back  to  the  lease  of 
v^  1769,  then,  in  all  probability,  the  lease  of  1769  will  be 

found  to  refer  to  some  prior  lease,  which,  upon  the 
same  principle,  the  Plaintifis  must  shew  a  title  to,  and 
in  the  end,  a  vendor  might  be  obliged,  by  such  a  mle, 
to  carry  back  his  title  for  centuries.  The  di£Sculties 
would  become  insuperable,  and,  on  the  ground  of  con- 
venience, such  a  doctrine  ought  to  be  rejected. 

There  has  been  thirty  years  undisturbed  possession 
under  the  lease  of  1815,  and  a  good  title  may  be  pre* 
sumed  from  long  possession  (a),  especially  since  thd 
new  statute  of  3  &  4  W,4t»  c.  27.,  which  removes  the 
necessity  of  carrying  back  the  tide  for  so  long  a  period 
BS  was  formerly  customary. 

Mr.  IlimeTf  Mr.  Wood^  and  Mr.  Matins  for  die 
Defendants.  The  statement  in  the  lease  of  1815,  of 
the  existence  of  the  lease  of  1769,  gives  notice  to  the 
purchaser  of  its  contents  and  all  equities  attached  to  it. 
It,  therefore,  becomes  the  root  of  the  tide,  and  the 
equitable  right  to  it  must,  therefore,  be  shewn. 

This  may  give  rise  to  great  difficulties,  but  it  is  the 
setded  law.  ^^  When  a  lessee  "  of  a  renewable  lease, 
^^  sells,  he  produces  an  abstract  of  the  subsisting  leas6 
and  subsequent  instruments.  This,  (says  Sir  Edward 
Sugdetij)  is  a  title  which  it  is  impossible  to  accept,  how- 
ever willing  the  purchaser  may  be,  and  although  he 
may  have  waived  calling  for  the  lessor's  title.  Every 
lease  is  stated  to  be  granted  in  consideration  of  the 
surrender  of  the  foimer  lease,  and   by  means  of  this 

reference^ 

(a)  FUdeiY.  Hooker^  2Mer.^U.i  White  y.Foyambe,  11  Va. 
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leferenoe,  the  chain  of  title  is  kept  up.    The  reference       1 846i 
in  the  last  lease  to  the  one  immediately  preceding,  is  -a^^^'^''^^^ 
notice  of  it  to  the  purchaser;  and  that  again  is  notice  v. 

of  the  one  before  that,  and  so  by  steps  to  the  first  ^ofbk. 
lease*  And  if,  in  any  of  these  leases,  the  lessee  is 
described  as  devisee  under  a  will,  or  there  is  anything 
to  lead  the  mind  to  a  conclusion  that  the  lessee  is  not 
absolutely  entitled,  the  purchaser  will  be  liable  to.  the 
same  equity  as  the  lessee  was  subject  to,  although  he 
had  no  other  knowledgeof  the  £ict,  than  the  mention 
in  die  lease  of  the  surrender  of  the  former  kase^  equity 
deeming  that  suflScient  to  lead  him  to  inquire  into  the 
titlei  Harsh  as  this  rule  may  seem,  it  is  quite  con- 
sistent with  the  general  principles  of  equity,  and  is 
called  for  in  this  case,  because  public  bodies  generally 
renew  with  the  person  having  the  legal  estate,  and  seldom 
suffer  any  trusts  to  appear  on  the  lease,  lest  they 
should  be  implicated  in  the  execution  of  thenu"  (a) 

In  Ccppin  v.  Fernyhough  (b)  a  tenant  for  life  of  a 
prebendal  lease  for  twenty-one  years,  uisually  renewable 
every  seven  years,  had  taken  a  renewal  in  his  own 
name,  which  recited,  among  other  considerations,  the 
surrender  of  the  former  leased  He  afterwards  mort- 
gaged the  premises,  as  his  own  property,  to  the  De- 
fendant Brcnm*  Upon  a  bill  filed  by  the  remainder- 
man, it  was  held,  that  Bratm  the  mortgagee  was  af- 
fected with  notice  of  the  Plaintiff's  title,  and  he  waa 
ordered  to  convey  the  estate  accordingly. 

Tie  lease  of  18  J  5  states,  that  Knight  was  legally 

entitled,  that  seems  to  imply  that  he  was  not  equitably 

entitled. 

It 

(a)    2   Sugien    on    Fendan,         (b)  2B.C.C.29U 
(10th  ed.)  150. ;  2  PretUm  on 
Ahtiractsy  10. 290. 
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1846.  It  18  the  settled  rule  of  conveyancers  to  require  a 

j^^^J^^jJ^  sixty  years*  title,  even  of  leaseholds,  and  the  statute 
«._         referred  to  has  not  in  any  way  affected  that  rule* 
Cocper  V.  Emery,  {a) 

Mr.  Kindersley^  in  reply.  Coppin  v.  Femyhough  does 
not  shew  that  a  purchaser  is  entitled  to  a  sixty  years' 
title^  or  a  title  anterior  to  the  lease  he  has  purchased, 
but  that  the  recital  of  one  lease  in  the  subsequent  one 
is  notice  of  the  contents.  The  purchaser  might  be  en- 
titled to  the  production  of  the  lease  of  1769,  but  it  is 
quite  another  thing  to  say,  he  is.entitled  to  a  full  de- 
duction of  the  title  to  it.  The  mere  production  of  that 
lease  has  never  been  required. 

The  Master  of  the  Rolls. 

Owners  of  property  of  this  description  are  in  a  very 
unfortunate  situation;  and  are  exposed  to  difficulties 
in  selling,  which  ordinary  vendors  are  not  subject  to. 
I  regret  it;  but  I  have  no  power  or  authority  to  remedy 
the  inconvenience,  my  only  duty  being  to  apply  the 
established  rules  of  law  to  the  cases,  which,  from  time 
to  time,  come  before  me. 

The  Plaintiffs  in  this  case  filed  their  bill  for  the 
specific  performance  of  an  agreement,  and  the  ordinary 
reference  was  made  to  the  Master,  to  inquire  if  they 
were  able  to  make  a  good  title.  The  title  which  they 
allege  is,  that  they  are  assignees  of  the  grantees  for 
lives  of  these  premises,  held  under  a  corporation,  and 
the  first  deed  they  produce  is  the  deed  of  1815,  by 
which,  in  consideration  of  the  surrender  of  a  former 

lease, 

(a)  1  PMBpi^  388. ;  and  see  Jumpsen  v.  PMers,  13  Smons,  327. 
and  1  ColL  13.  > 
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lease^  the  corporation  granted  to  Knight  and  hia  heirs^       1846. 
the  house  in  questiooi  for  certain  lives. 

It  seems,  that  the  Plaintiffs  have  regularly  deduced 
their  title  from  that  lease,  so  that  they  may  be  said  to 
have  such  title  as  Knight  had  under  the  grant;  but 
it  appears  that  the  grant  was  made,  in  consideration 
of  the  surrender  to  the  corporation  of  a  former  lease 
granted  by  them  in  August  1769* 

It  is  said,  that  in  deducing  the  dtle  to  a  leasehold 
property  of  this  kind,  the  title  of  the  lessee  to  the  sur« 
rendered  lease  is  to  be  considered  part  of  the  title  of 
the  lessee  to  the  renewed  lease;  and  that,  although 
there  would  have  been  a  good  title  in  the  present 
Plaintiffs,  if  the  lessors  had  made  the  grant  without 
any  mention  of  any  former  lease,  yet  that,  when  you 
find  the  lease  was  granted,  in  consideration  of  the  sur* 
render  of  the  former  existing  lease,  the  title  to  the  8ur« 
rendered  lease  is  to  be  taken  into  consideration,  and  you 
must  go  further  back  in  deducing  the  title.  It  is, 
therefore,  said,  that  the  title  of  Knight^  as  surrenderor 
of  the  old  lease,  is  part  of  the  title  now  under  consider- 
ation. 

It  has  been  also  argued  here,  and  I  have  heard  no* 
thing  to  the  contrary,  that,  when  you  have  a  grant  to  a 
man  and  his  heirs  for  lives,  the  title  must  be  made  out^ 
in  the  same  way  as  the  title  to  the  property  held  in  fee^ 
simple;  and  I  am  very  much  afraid  that  one  of  the 
objects  of  the  legislature  in  passing  the  act  of  limit* 
ation  referred  to,  namely,  that  of  shortening  the  period 
of  deducing  tides,  has  not  been  effected,  in  consequence 
of  the  construction  put  upon  that  statute. 

We  have,  therefore,  to  consider  the  title  of  Knight 
to  the  lease  surrendered,  which  connects  the  previous 
tide  with  the  subsequent  lease  of  1815 ;  and  all  we  have 

A' 3  is 
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1846.       18  this :— the  fiict  that  be  was  considered  by  the  lessors 
HoDGKiNsoN   ^°^^^  ^  *  legs!  right  to  the  surrendered  lease,  and 
V.  to  the  possession.    There  is  nothing  more,  and  this  is 

not  enough.  It  appears  from  the  lease  of  1815,  that 
there  was  a  former  lease,  and  between  the  grant  of  the 
first  and  second  leases  there  was  a  period  of  about 
forty-six  years,  and  nothing  is  stated  of  what  was  done 
during  that  period. 

It  may  be  possible,  that  the  vendors  might  be  obliged 
to  go  to  a  very  great  and  unreasonable  extent  if  the 
same  rule  be  followed  up,  and  it  may  happen,  that  leases 
prior  to  the  lease  in  question  may  be  so  connected  with 
leases  preceding  them,  that  it  may  be  found  impracticable 
to  make  out  the  title ;  but  that  by  no  means  necessarily 
follows,  for  when  you  go  to  a  certain  extent  back,  the 
Coiirt  necessarily  resorts  to  favourable  presumptions, 
arising  from  the  fiu:ts  brought  before  it 

My  opinion  is,  that  the  Plaiuti&  are  bound  to  make 
out  some,  title  in  Knight,  the  surrenderor  of  the  former 
lease;  and,  that  it  would  not  be  consistent  with  my 
^uty  to  disturb  the  Master's,  report,  finding  that  a  good 
title  has  not  been  made  out  The  exceptions  must  b^ 
overruled. 

If  the  vendors  think  they  can  remove  the  difficulty, 
J  should  be  inclined  to  attend  to  a  proper  application 
to  enable  them  to  complete  their  titie. 

Mr.  Kinderdey.  All  we  have  at  present  is,  the  lease 
'x)fl769. 

The  Master  of  ike  Rolls. 

I  do  not  think  that  sufficient;  you  may  present  It 
petition  (a),  if  you  find  that  you  are  able  to  deduce  the 
tide  to  the  surrendered  lease. 

(a)  As  in  Sidebotham  v.  Sarmg^^  Beavan  110»  and  5  Betwau, 
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RIGBY  V.  RIGBY.  Feb.  26. 

fTHHIS  was  a  motion,  on  behalf  of  the  Plaintiff,  that  The  16th  Ge- 

certain  Defendants  might  file  their  answer  within  ^ay  1845^  ^ 

eight  days,  or  in  default,  that  the  Plaintiff  might  be  at  ^'  ^*  has 
,.,  ^,  .  reference  to 

liberty  to  file  a  traversmg  note.  amendments 

after  answer. 
When  the 
The  bill  had  been  filed  in  Jtdy  1845,  and  an  appear^  amendments 

ance  entered  in  the  same  month.     The  Defendants  iq  ^J^^^e 

question,  being  resident  abroad,  obtained^  in  November  case  is 

1846,  a  commissioa  to  take  their  answer.    The  commis-  ^J^uth  ar^ 

sion  had  been  executed,  but  the  Plaintiff  havmg  refused  ^^^^^  ^I^^ 

11  .1  1  1^1  M™e  Order, 

to  take  the  answers  without  the  oath  of  the  messenger,      Where  a  bill 

the  Defendants  were  awaiting  the  opportunity  of  sending  J^  amended 

n  .  1  /.      beforeanswer. 

It  over,  without  the  expense  of  a  special  messenger  for  an  answer  ex- 

compbunt&c." 

The  Plaintiff,  in  January  and  February  1846,  com-  buJ^^the 

plained  of  the  delay,  and  threatened  to  apply  to  the  amendments 

Court     On  the  4th  of  'February^  the  Plaintiff  obtained  after  answer, 

an  order  to  amend  his  bill,  which  he  amended  accord-  ^®  subse- 
.     ,  ,         ,  1  .        *.   1  t  quent  answers 

iDgly,  and  on  the  18tfa,  gave  notice  of  the  amendments  should  be 

to  the  Defendants.     The  bill  required  an  answer  to  the  ^i^^^n^^ 
whole  bill,  but  the  Plaintiff  gave  notice  to  these  De-  bill  of  com- 
fendants,  that  he  did  not  require  firom  them  an  answer  ^ 
to  the  amendmepts.     The  Plaintiff  now  moved,  that 
the  Defendants  might  file  their  answer  within  eight  days, 
or  in  default,  that  he  might  be  at  liberty  to  file  a  tra- 
versing note* 

Mr.  Cairm^  in  support  of  the  motion,  urged  the  delay 
which  had  occurred  in  filing  the  answers.     He  msisted, 

X4  that 
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1 846.       that  the  Derendants  were  now  in  default  in  not  answering! 

^■^V^^     as  no  answer  was  required  to  the  amendments;  and  that 

V.  if  it  were  otherwise,  then,  under  the  16th   Order  of 

KiGDV.       j^ay  1345^  art.  38.  (a),  the  Defendant  had  only  eight 

days  to  answer  the  amendments. 

Mr.  Kinderdey^  Mr.  Turnery  and  Mr.  Halleit,  coniri, 
contended  that  the  Defendants  were  not  in  default;  that 
the  Plaintiff  had,  by  his  amended  bill,  required  an  an- 
swer to  all  the  interrogatories,  and  that  the  notice  given 
by  him  to  the  Defendants,  did  not  alter  the  case,  or 
deprive  the  Defendants  of  their  right  to  answer  the 
amendments,  if  they  pleased. 

That  the  General  Order  referred  to,  was  applicable 
only  to  the  case  of  amendments  after  answer,  otherwise 
by  amending  immediately  after  appearance^  the  six 
weeks  time  to  answer  an  original  bill,  to  which  a  De- 
fendant was  entitled,  might  be  cut  down  to  eight  days* 
That  the  Defendant's  answer,  as  sworn,  being  entitled 
an  answer  to  the  original  and  not  to  an  '^amended  bill  ** 
would  not  be  received  by  the  Clerks  of  Records  and 
Writs,  and  that  this  difficulty  had  been  created  by  the 
Plaintiff  himself,  who  ought  not  to  be  permitted  to  take 
advantage  of  it 

Mr.  Cairns  in  reply. 

T^e  Master  of  the  Rolls. 

No  doubt  the  Plaintiff  is  entitled  to  the  oath  of  the 
messenger;  but  the  question  is,  if  a  motion  like  this 
can  be  granted  under  such  circumstances.  Since  the 
answer  was  taken,  the  Plaintiff  has  altered  the  record* 
The  cas^  \s  not  like  one  where,  after  answer,  the  bill  is 

amended 
(a)  Ord.  Can.  280. 
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amended  with  proper  precaution,  so  as  to  prevent  the        1846. 
Defendant  being  subject  to  any  process  for  not  answer-    ^T"^^*^ 
ing,  and  leaving  him  the  option  of  putting  in  an  answer  v. 

if  he  pleases.  Here,  the  bill  was  amended  in  such  a  R»obt. 
manner  as  to  put  the  Defendants  under  an  obligation  to 
answer  the  record  as  it  stands,  although  notice  was 
served,  that  they  were  not  required  to  answer  that  portion 
of  the  bill  introduced  by  amendment.  This  notice  does 
not  alter  the  obligation  of  the  Defendants.  They  are 
now  in  this  position ;  they  have  actually  prepared  and 
sworn  answers  which  are  ready  to  be  brought  over 
and  filed  when  a  proper  opportunity  occurs.  It  ap- 
pears that  it  is  an  answer,  not  to  the  record  as  it  now 
stands,  but  to  the  record  before  the  amendments,  and  it 
is  asked,  that  he  may  file  that  answer  in  a  given  time, 
or,  in  default,  that  the  Plaintiff  may  be  at  liberty  to  file 
a  traversing  note.  If  this  answer  were  tendered  at  the 
Record  and  Writ  Clerk's  Ofiice  it  might  be  a  question 
whether  it  would  be  received,  because  it  is  no  answer 
to  the  record  as  it  stands.  If  not,  it  would  be  very 
harsh  to  permit  the  Plaintiff  to  file  a  traversing  note, 
where  the  answer  of  the  Defendant  cannot  now  be  re- 
ceived, in  consequence  of  subsequent  amendment  of  the 
bill.  I  will  not  dispose  of  the  case,  until  I  know  what  is 
the  practice  in  the  ofiice  as  to  the  form  of  the  answer;  but 
I  think  there  are  other  grounds  for  refusing  the  motion. 
The  Plaintiff  may  think  the  amendments  merely  formal, 
yet  the  Defendant  may  take  a  very  different  view  of  the 
matter,  and  require  an  opportunity  to  answer  them. 


Mr.  Vealf  the  Record  and  Writ  Clerk,  being  referred 
to,  stated,  that  when  a  bill  was  amended  before  answer, 
an  answer  expressed  to  be  *^  to  the  bill  of  complaint, 
&c.,"  was  considered  regular,  and  would  be  filed ;  but 

that 
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that  where  the  amendments  took  place  after  answer^  the 
subsequent  answer  must  be  headed  <<  to  the  amended 
bill  of  complaint*"  {a) 

The  Master  of  the  Rolls  afterwards  stated  the 
result  of  his  communication^  and  said,  that  this  did  not 
determine  the  question  before  him,  and  that  he  was  of 
opinion,  under  the  circumstances,  that  the  Defendants 
had  six  weeks  to  answer  the  amended  bill  under  the 
16tii  General  Order  of  May  1845,  art  14.  (6) 


(a)  See  &imih  y.  Byron^   3 
Mad.  428. 


(6)  (M.  Om.  281. 


Murch  7.  9. 


A  reference  of 
exceptions 
made  instanter 
in  an  injunc- 
tion case,  and 
upon  an  ex 
parte  motion. 
It  is  not  an 
order  of 
course,  but  a 
special  case  of 
prejudice  must 
be  made  out 
by  affidavit    . 


MUGGERIDGE  v.  SLOMAN. 

^T^HE  bill  in  this  case  prayed,  amongst  other  things, 
"^  an  injunction  to  restrain  an  action  at  law,  com- 
menced by  the  Defendant  on  the  SOth  of  January. 
The  Defendant  filed  his  answer  on  the  2Sd  of  February^ 
and  on  the  Sd  of  March^  gave  notice  of  trial  for  the 
23d  of  March.  On  the  5th  of  March^  the  Plaintiff 
filed  exceptions  to  the  answer. 

By  tiie  16tii  Order  of  May  1845,  Art  25(a),  a 
Plaiiltiff  is  not  to  refer  exceptions  for  insufficiency 
before  the  expiration  of  eight  days,  except  in  cases  of 
election. 


Mr.  Rbtt  now  moved,  ex  parte^  that  the  exceptions 
might  be  referred  instanter^  on  the  ground,  that  the 

pendency 
(a)  Or(iime<  Can.  284. 
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pendoicy  of  the  exertions  prevented  the  Plaintiff  ob-       1846. 
tainiJDff  the  common  injunction^  and  that  thereby  the   S^^^^'^^ 

^^  .  ...  MUOGERIDG* 

Defendant  might,  notwithstanding  his  answer  was  in-  9. 

sufficient,  proceed  to  trial,  and  enforce  his  legal  right     Sloman. 
contrary  to  equity^     In  the  present  case,  he  said,  the 
Defendant  was  a  mere  trustee  or  holder  for  other  parties 
of  the  promiss(»7  note  on  which  he  was  suing. 

TTie  Master  of  the  Rolls  said,  that  he  had  no  doubt 
as  to  the  jurisdiction  of  the  Court  to  make  the  order. 
That  by  the  new  Orders,  a  Plaintiff  was  not  to  refer 
exceptions  before  the  expiration  of  eight  days,  and  that 
the  only  exception  was  that  of  election  cases ;  but  in 
the  case  where  exceptions  were  shewn  as  cause  against 
dissolving  an  injunction,'  the  Court  would  make  the 
reference  mero  motUj  or  on  the  application  of  the  other 
side,  (a) 

That,  here,  the  Plaintiff  desired  a  special  order  of 
reference,  notwithstanding  the  General  Order,  the 
effects  of  which  would  be  to  deprive  the  Defendant  of 
the  opportunity  of  submitting  to  the  exceptions.  How- 
ever, he  thought  the  Plaintiff  entitled  to  it,  on  making 
out  a  special  case,  by  affidavit,  shewing  that  the  Plain- 
tiff would  be  seriously  prejudiced  by  the  delay  in  dis- 
po»ng  of  the  exceptions. 


.;  Mr.  iBo2^  renewed  hb  motion,  which  was  supported  Mar.  9. 
by  affidavit. 

.    7^  Master  of  the  Rolls. 

It  is  right  that  such  an  order  as  that  asked  should  be 
made  in  a  proper  case.    I  am  awar^  that  it  has  been ' 

thought 
(a)  See  Hughes  v.  Thonuu,  7  Beaoan,  584. 
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]  846.        thought  a  matter  of  course  elsewhere^  but  that  is  not  my 

^^^V^^     opinion.     The  party  ought  to  shew  that  he  would  be 

V.  seriously  prejudiced  by  the  delay,  and  state  that  be  is 

Sloiian.      advised  that  he  has  good  ground  for  equitable  relief, 

and  that  he  makes  the  application  bonajldef  and  not  for 

delay.    It  will  be  well  to  consider  the  proper  form  of 

affidavit  to  be  made  on  such  occasion.     I  by  no  means. 

say  that  the  affidavit  in  the  present  case  is  in  the  best 

form ;  but  you  may  take  the  order. 


March  11.  REECE  V.  TRYE. 

Cases  and  the   npHIS  was  a  motion  for  the  production  of  documents* 
counsel  there-  The  circumstances  of  the  case,  as  stated    by 

on,  anterior  to  counsel,  were  as  follows :  — 

the  iiti^tion, 

held  pnviiegcd 

from  pro-  jjj   i8i9j   an  estate  was  conveyed  to  trustees  for 

Mrs.  Lestet*  for  life,  with  remainder  to  Mr.  Lesier^ 
her  husband,  for  life,  with  an  ultimate  limitation  to 
Mrs.  Lester  in  fee.  On  the  death  of  the  husband,  the 
ultimate  limitation  took  effect.  The  Plaintiff  claimed 
the  estate  as  heir  of  the  wife,  and  brought  an  action  of 
ejectment,  which  was  defended  by  the  Defendant,  the 
trustee  of  the  settlement,  by  proving  a  feoffment  and 
fine  mfide  and  levied  by  him,  and  he  thus  obtained  a 
verdict. 

This  bill  was  afterwards  filed  to  set  aside  the  feoffment 
and  fine,  on  the  ground  of  fraud,  and  insisting  that  the 
Defendant  could  not  avail  himself  thereof,  he  standing 
in  a  fiduciary  character,  being  named  in  the  settlement 
as  releasee  to  uses,  and  trustee  to  preserve  contingent 

remainders. 


CASES  IN  CHANCERY. 

remainders,  and  having  vested  in  him  powers  of  leasing 
and  of  sale  and  exchange. 

The  Defendant^  by  his  answer,  made  the  following 
statement  as  to  hb  possession  of  docwnents  :— 

<*  That  he  hath,  in  the  second  part  of  the  said  first 
schedule,  set  forth  a  true  list  or  schedule  of  certain 
papers  and  writings  now  in  the  possession  or  power  of 
this  Defendant,  relating  to  the  said  Foxcoate  estate^  or 
some  part  thereof;  but  this  Defendant  saith,  that  such 
papers  consist  of  a  case  laid  before  counsel,  by  or  on 
the  part  of  this  Defendant,  after  the  death  of  the  said 
TTiomas  Young  Lesterf  for  his  opinion  and  advice  on  the 
title  of  this  Defendant  to  the  said  estate,  and  counsel's 
ppinion  thereon,  and  of  the  papers  and  proceedings  in 
the  said  ejectments,  and  of  communications  between  this 
Defendant  and  his  solicitors,  and  instructions  for  counsel, 
with  reference  to  this  Defendant's  defence  to  the  said 
ejectments.  And  this  Defendant  submits,  that  such 
papers  and  writings  are  privileged  documents,  and  that 
this  Defendant  is  not  bound  to  produce  the  same/* 

The  second  part  of  the  first  Schedule  was  as  follows:—- 

<<  Case  laid  before  Mr.  BeUenden  Ker^  as'  counsel  on 
the  part  of  the  Defendant,  with  Mr.  BeUetiden  Ker^s 
opinion  thereon. 

Instructions  to  Mr.  Bellenden  Ker  to  peruse  and  settle 
the  draft  of  the  said  indenture  of  feoffment  of  the  17th 
day  oi  January  1830. 

The  draft  of  the  said  indenture  of  feoffment  of  the 
17th  day  of  January  1819,  with  Mr.  Ker^s  opinion 
thereon. 

Case 
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1846.  Case  laid  before  Mr.  Duoalj  as  counsel  on  the  part  of 

the  Defendant,  with  Mr.  DuvaiFs  opinion  thereon. 

Briefs  laid  before  Mr.  WhaieUy^  Q.  C,  Mr.  Whii- 
morey  and  Mr.  J.  W.  Smithy  respectively,  on  the  trial  of 
the  ejectments  mentioned  in  the  forgoing  answer,  with 
memoranda  of  oomisel  thereon. 

Copies  of  the  interrogatories  contained  in  the 
Plaintiff's  bill  of  complaint,  with  replies  and  private 
memoranda  written  thereon. 

Case  laid  before  Mr.  Chapman  Barber^  as  counsel  for 
the  Defendant,  with  Mr.  C  Barber*s  opinion  thereon. 

Instructions  to  Mr.  C  Barber  to  prepare  draft  answer^ 
with  letter  from  Defendant  thereunto  annexed. 

Letter  from,  and  many  letters  to,  Messrs.  Whiicombey 
HelpSy  and  Wemyssy  the  Defendant's  solicitors^'' 

Mi^.  Birdy  in  support  of  the  motion,' did  not  ask  for 
the  communications  between  the  Defendant  and  his 
solicitors  and  counsel  relating  to  the  ejectment  or  the 
present  suit,  but  he  contended  that  the  protection  only 
extended  to  communications  which  took  place  pending 
or  in  contemplation  of  a  litigation. 

Holmes  v.  Badddey  {a)  was  referred  to. 

The  Master  of  the  Bolls  (without  hearing  the  other 
side)  said :  In  deference  to  die  highest  authority,  I  must 
refuse  so  much  of  the  motion  as  relates  to  the  documents 
alleged  to  be  privileged ;  I  have  anxiously  examined  the 
subject^  and  arrived  at  a  conclusion,  which  to  me  has 

seemed 
\(a)  6  Beov.b^U  and  1  FhXlSpiy  476. 
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seemed  right;  but  it  has  ndt  been  approved,  and  I  have        1846. 
no  doubt,  that,  if  I  were  to  order  the  production  of  these 
documents,  the  order  would  be  reversed  elsewhere. 

The  unrestricted  communication  between  parties  and 
their  professional  advisers,  has  been  considered  to  be  of 
such  importance  as  to  make  it  adviseable  to  protect  it 
even  by  the  concealment  of  matter  without  the  discovery 
of  which  the  truth  of  the  case  cannot  be  ascertained^ 


CHALIE  V.  GWYNNE.  Feb.  26. 

NO  proceedings  had  been  taken  in  this  cause  for  Afler  con- 
,  J   .L  ^-  f  siderable  delay 

more  than  seven  years,    and  then  a  notice  of  iq  the  prose- 
motion  was  served  upon  (amongst  others)  the  solicitor  cution  of  a 

suit  the  so- 
of  David  Janes^  a  party  to  the  suit  licitor  of  a 

y  deceased 

•  party  was 

Mr.  Chandless  appeared,  by  the  instructions  of  the  served  with  a 

solicitor  of  David  JoneSf  and  stated,  that  that  party  ^^011?  HelJ 

had  been  dead  some  time.  that  his  duty 

to  the  Court 
rendered  it 

A  question  arose  as  to  the  costs  of  this  appearance.       proper  for  him 
^  *  to  appear  on 

the  motion. 

Mr.  Kinderdey  argued,  that  no  body  was  authorised 
in  appearing  for  a  dead  man. 

The  Master  of  the  Rolls. 

A  gendeman  is  appointed  solicitor  to  a  party  in  the 
cause,  and  that  party  dies.  He  afterwards  receives 
notice  of  a  motion,  as  if  his  client  were  living,  and  he 
knows,  that  an  affidavit  of  service  on  him  might  be  pro- 
duced, and  an  order  made. 

I  think 
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1846.  I  think  the  solicitor  was  perfectly  right  in  appear- 

ing. He  had  a  duty  to  the  parties  to  inform  them 
of  what  had  happened ;  and  he  owed  a  duty  to  the 
Court  to  set  the  matter  right,  and  see  that  no  order 
was  made  upon  an  affidavit  of  service  on  the  solicitor  of 
a  dead  man* 


The  matter  stood  over  to  make  some  inquiries. 


^^*- 


Mardi  12.  Marquis  of  BUTE  v.  HARM  AN. 

Beauesttoif.  HPHE  testator  bequeathed  to    trustees  50,000/.»  in 

remifndito  ^"""^^^  *"^^  ^^y  ^^  ^^^  ^^^^^  ®"^  ^^^  ^"^^  decease, 

her  children      upon  trust  to  assign,  transfer,  and  make  over,  the  same 

attfdn  twenty-  s^on^^s,  unto  or  equallj^  amongst  such  child  or  chil- 

fi^e,  with  a  dren  of  her  his  said  niece.  Dame  Henrietta  Pole,  as 

maintenance  should  attain  the  age  of  twenty-five  years,  or  being  a 

daring  mi-  daughter  or  daughters,  should  marry  under  that  age 

accumulation  with  the  consent  of  their  parents  or  of  the  survivor,  or 

of  surpl^ii^  of  their  respective  guardian  or  guardians ;  the  right  or 

that  the  gift  share  of  such  child  or  children,  respectively,  to  be  a 

^rasno^  void**  nested  interest,  and  transmissible  to  his,  her,  or  their 

for  remote-  personal  representatives,  notwithstauding  his,  her,  or 

Upon  the  ^^^^^  subsequent  death  in  the  lifetime  of  his  said  niece, 

marriage  of  a  Dame  Henrietta  Pole*     And  he  thereby  gave  his  said 

ward,  the  .     ,      /.  ,1                      1/^.1. 

intended  hus-  trustees,  respectively,  full  power  and  authority,  durmg 

band  proposed  iu^ 

to  settle  the 

whole  of  her  fortune.  The  Master,  in  ascertaining  her  fortune,  omitted  to  state  a 
reversionary  interest.  Her  property  was  settled,  omitting  the  reversionary  interest, 
and  the  husband  covenanted  to  settle  any  property  to  which  the  wife  or  he,  in  her 
right* "  should  at  any  time  during  .the  marriage  "  become  entitled.  Held,  that  the 
reversionary  interest  ought  to  be  settled. 
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the  minority  of  the  said  children,  or  until  the  marriage        1846. 

of  the  daughters,  respectively,  with  such  consent  as 

aforesaid,  to  pay,  apply,  and  dispose  of  all  or  any  part 

of  the  income  of  his,  her,  or  their  expectant  share  or 

shares,  of  and  in  the  said  securities,  in,  for,  or  towards 

his,  her,  or  their  respective  maintenance  and  education. 

And  as  to  any  surplus  of  any  such  respective  income, 

to  invest  the  same,  from  time  to  time,  in  like  securities, 

together  with  the  interest  of  the  accumulations ;  and  to 

stand  possessed  of  all  such  accumulated  securities,  in 

trust  for  the  person  or  persons  who  should  be  ultimately 

entitled  to  the  principal   from  whence  the  respective 

accumulations  should  arise.     And  in  case  there  should 

be  no  son  of  her,  his  said  niece,  who  should  attain  the 

age  of  twenty-five  years,  nor  any  daughter  of  her,  his 

said  niece,  who  should  attain  that  age,  or  marry  with 

such  consent  as  aforesaid,  then  he  directed  that  his  said 

trustees  should  stand  possessed  of,  and  interested  in  the 

said  securities,  so  to  be  purchased  as  last  aforesaid,  and 

all  accumulations  thereof,  in  trust  for  his  said  niece, 

DBxne  Henrietta  Pole^  and  her  executors,  administrators, 

and  assigns. 

Lady  Pole  had  three  children,  and  the  first  question 
was,  whether  the  gift  to  such  of  the  children  as  should 
attain  twenty-five,  was  or  not  void  for  remoteness. 

Mr.  Kindersler/  for  the  Plaintifi. 

Mr.  C  P.  Cooper^  Mr.  Turner^  Mr.  Boupell^  Mr.  7Vn- 
nant^  Mr.  Hetherington^  Mr.  Tremenheere^  and  Mr.  Foster^ 
for  other  parties. 

Davies  v.  Fisher  (a)  and  Newman  v.  Neaman  (b)  were 

referred  to. 

The 

{a)  5  Beavan,  201.  (6)  10  Shnont,  51. 

Vol.  IX.  y 
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1846.  The  Master  of  the  Rolls  said  he  could  hardly  doubt 

^^^"^^  of  the  validity  of  the  cift. 
Marquis  of  j  ^ 

BUTS 


V, 

Habmak. 


A  further  question  arose  in  this  case.  Lady  Eliza^ 
beth  ViUierSy  a  ward  of  Court,  was,  amongst  other  pro- 
perty, entitled  to  one-fourth  share  of  this  legacy  of 
50,000/.  A  marriage  being  in  contemplation,  a  refer- 
ence was  made  to  the  Master  to  ascertain  what  was  her 
property. 

The  Master  reported  the  particulars  of  her  property, 
omitting,  however,  all  mention  of  her  reversionary  in- 
terest in  this  legacy. 

By  the  proposals,  the  intended  husband  proposed  that 
the  whole  of  the  intended  wife's  fortune  should  be  settled 
on  the  following  trusts  &c.,  &c. ;  and  also,  that  the 
settlement  should  contain  a  provision,  that  any  pro- 
perty, whether  real  or  personal,  exceeding  SOOO/.  ster- 
ling in  value  on  each  acquisition,  which  might  be  in  any 
manner  acquired  by  Lady  Elizabeth^  or  by  her  and  her 
said  intended  husband,  in  her  right,  at  any  one  time 
during  the  s^id  intended  marriage  should  be  settled. 

By  the  settlement,  dated  the  11th  of  July  1842,  the 
property  specified  in  the  Master's  report  was  settled, 
and  the  intended  husband  and  wife  covenanted  to  settle, 
all  and  singular  such  real  and  personal  estate  whatso- 
ever, if  any,  of  the  value  or  amount  in  each  instance  of 
SOOO/.  or  upwards,  to  which  the  said  Lady  Elizabeth^  or 
the  said  Frederick  William  Childe  ViUiers^  in  her  right, 
should  at  any  time  or  times,  during  the  said  intended 
marriage,  become  entitled,  whether  by  devise,  descent, 
bequest,  succession,  gift,  or  otherwise  howsoever. 

A 
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A  question  arose,  whether,  as  the  covenant  referred        1846. 

to  future  acquisitions,  the  fund  not  specified  was  sub-  ^HT^^'^^^^r 

,  -  ,  ,  Marquia  of 

ject  to  the  trusts  of  the  settlement.  Bute 


Tke  Master  qftke  Rolls. 

This  lady  being  a  .ward  of  Court  and  an  infant,  it 
was  referred  to  the  Master,  to  inquire  of  what  her 
fortune  consisted.  The  Master  found  that  certain  things 
constituted  her  fortune,  which  he  specified  in  his  report, 
omitting,  however,  the  fund  in  question.  The  proposal 
made  by  her  intended  husband  was,  that  the  whole  of 
her  fortune  should  be  settled ;  and  an  assignment  was 
executed  to  trustees,  which  only  comprised  the  specific 
property  found  by  the  Master's  report.  The  settlement 
contains  a  covenant  to  settle  all  property  exceeding  the 
amount  of  3000^  to  which  the  wife,  or  the  husband  in 
her  right,  should  become  entitled.  There  can,  I  think, 
be  no  doubt  that  this  property  was  intended  to  be 
settled,  though  by  accident,  it  was  omitted  to  be  spe- 
cified. 


V, 

Harman. 


Y2 
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March  16.  GLENDENING  V.  GLENDENING. 

The  word  rilHE  testator  bequeathed  as  follows :  —  '*  I  bequeath 
it^S'°maw£  ''■  to  my  wife  the  interest  of  my  money,  and  the  use 
means  money   of  my  goods  for  her  life ;  at  her  deaths  I  wish  200L  to 

strictlv  Ami 

nothing  else,    ^  given  to  the  Lord's  poor  of  Salem  Chapel  Court, 

but  when  used  Wardour  Street,  Sohos  100/.  to  St.  Georges  Hospital; 
on  connexion  ,  o  i. 

with  other       100/.  to  the  St,  Matylebone  New  Alms  Houses;  150/. 

words,  It  may  ^  ^y  p^^i^  relations  at  Essenderu  and  the  remainder  of 

have  a  much  '^  '^  ^ 

more  extended  my  property  to  be  equally  divided  between  my  brothers 

"^  t^Sor    ^^^  sisters ;  my  wardrobe  to  be  equally  divided  between 

bequeathed  to  my  brothers.     5th  of  September  18d7»  James  Glenden-- 

his  wife  the       .      ,, 

mterestofhis    '^' 

money  and  the 

use  of  his 

goods  for  life;       The  testator  died  in  184S,  and  the  principal  part  of 

at  her  <*®«^    his  property  consisted  of  money  in  the  funds.    The  re- 
legacies  and      mainder  of  his  property  consisted  of  about  50/.  cash, 
S^my«»d»  few  chattels, 
to  his  brothers 
Held,  that  the       ^^*  ^1  P.  Cooper  and   Mr.  Shebbeare  for  the  widow. 

widow  was       The  testator  intended  to  cive  the  income  of  the  whole 

entitled  to  ^ 

the  residue       of  his  property  to  his  wife.     The  word  "  money  *'  will 

for  life.  pggg  stock  in  the  funds.     In  Rogers  v.  Tlumuzs  (a),  the 

bequest  was  of  ^^all  which  might  remain  of  her  money 

after  her  lawful  debts  and  legacies  were  paid,"  and  it 

was   held   that  the  residuary  estate   passed.      So,    in 

Dawson  v.  Gaskoin  (b),   the   residuary  personal  estate 

was  held  to  pass  by  the  words,  **  whatever  remained  of 

money."      Again,   the  word  "goods*'  is  suiBcient  to 

pass  the  residue;  Kendall  v.  Kefidall{c).     Here  it  is 

evident, 

(a)  2  Keen,  8.  (c)  4  Rwt.  360. 

lb)  2  Keen,  14. 


Glbndbnino. 
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evident,  that  the  testator  intended  the  widow  to  enjoy        184*6. 
every  thing  for  life ;  for,  until  her  death,  there  is  no   q^^""^ 
gift  oven     The  state  of  the  assets  are  such,  that  if  the  ^       v, 
word  "  money  **  be  confined  to  mere  ready  money,  there 
will  not  be  suflScient  to  provide  for  the  legacies  payable 
on  the  widow'«  death. 

The  construction  contended  for  by  the  Defendants 
would  give  the  widow  an  income  of  no  more  than  50 
shillings  a  year. 

Mr.  Kinderdey  and  Mr.  Camjphell  for  the  brother  and 
sister.  Neither  the  word  '^ money''  nor  the  word 
"goods"  will,  of  itself,  pass  money  in  the  funds  or 
residue,  unless  there  be  something  in  the  will  to  extend 
its  natural  meaning.  Kendall  v.  Kendall  {a).  Here 
there  is  a  gift  to  the  widow  for  life,  expressly  limited  to 
the  interest  of  the  testator's  money,  and  the  use  only 
of  his  goods,  evidently  meaning  household  furniture. 
After  this,  there  is  a  distinct  and  immediate  gift  of  the 
"  remainder  of  his  property  "  to  his  brothers  and  sisters. 
The  wardrobe,  which  would  not  be  a  very  appropriate 
gift  to  the  wife,  is  given  at  once  to  the  brothers.  This 
aids  our  construction. 

The  state  of  a  testator's  property  is  never  referred  to 
in  aid  of  the  construction  of  a  will  of  personalty,  because 
the  will  speaks  at  the  death  of  the  testator ;  and  when  a 
testator  makes  his  will,  it  is  uncertain  what  the  state  of 
his  property  may  be  at  his  decease.  Gosden  v.  Dot'- 
teriU.{b) 


The 


(a)  4  Run,   360.,    and    see         (b)  1  M^l.  ^  K.  p.  59. 
WiOu  y.  Pkukett,  4  Beavan,  208. 

Y  S 
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184-6.  The  Master  of  the  Rolls.     In  construing  wills,  the 

J^^^"^^"^     Court  endeavours  to  give   such  a  construction  to  the 

Glendbning  .„         1        r         ,    1  .  L 

V.  words  as  will  make  the  whole  context  consistent  with 

Glendbnino.  ^jje  apparent  general  intention  of  the  testotor. 

In  this  case,  it  appears  clear  that  this  testator  in- 
tended to  dispose  of  the  whole  of  his  property  by  his 
will.  He  has  specified  particular  portions  of  it  only, 
namely,  his  money,  his  goods,  and  his  wardrobe,  but  he 
has  also  used  the  general  word  ^*  property/*  and  it  seems 
plain  he  intended  to  dispose  of  the  whole.  He  gives 
the  interest  of  the  money  and  the  use  of  his  goods  to  his 
wife  for  life;  and  at  her  death,  he  gives  certain  pecuniary 
legacies,  and  he  gives  the  remainder  of  his  property  to 
his  brothers  and  sisters.  What  is  the  time  to  which  he 
here  refers?  I  think,  that  looking  at  the  structure 
of  this  will,  it  refers  to  the  wife's  death. 

That  the  will  is  not  quite  consistent  is  evident.  He 
gives  the  remainder  of  his  property,  and  afterwards  his 
wardrobe :  so  that  the  wardrobe  was  not  comprised  in 
*<the  remainder  of  his  property,''  but  it  was  a  sort  of 
property  which  the  wife  would  not  require  after  his 
death,  and  therefore  everything  except  the  wardrobe  is 
given  to  the  wife  for  life.  That  seems  the  most  con- 
sistent interpretation  of  the  will. 

None  of  these  cases  are  perfectly  clear.  Consistently 
with  the  ordinary  mode  of  expression,  an  extended 
meaning  may  be  given  to  the  word  "money."  We 
hear  persons  daily  talking  of  their  money  in  the  funds^ 
meaning  thereby  perpetual  government  annuities;  and 
the  term  money  has  acquired  a  popular  meaning  in 
many  other  like  cases.  I  agree,  that  if  you  take  the 
word  ^^ money''  by  itself,  it  means  money  in  its  strict 

sense. 
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sense^  and  nothing  else;  but  when  used  in  connexion        1846. 

with  other  words*  it  may  have  a  much  more  extended  ^^^^^^'^^^ 
.  ^  J  Glendbnino 

signification.     There  is  nothing  new  in  that  construction  «. 

of  the  wordy. for  in  the  old  Roman  law,  the  word  "pecu- 
nia''  was  held  to  pass  property  of  every  description,  (a) 


Olbndbning. 


I  am  of  opinion  that  the  widow  is  entitled  to  this  pro- 
perty during  her  life. 

(a)  See  2  Keen.  19.  note. 


FARRANT  v.  NICHOLS.  March  21. 

THE  testator,  by  his  will  dated  in  1798,  directed  the  The  word 
•^  **  issue     may 

rest  and  residue  of  his  estate  and  effects  to  be  held  be  restricted 

in  trust  for  his  three  daughters,  Mary^  Elizabeth^  and  "hiWren™^ 

Fantij^y  one  moiety  of  their  respective  shares  to  be  trans-  conversely 

ferred  to  each  .on  attaining  twenty-three.     And  as  to  «  children " 

the  other  moiety,  to  pay  the  interest  to  his  daughters  may,  from  the 

during  their  lives ;  and  from  and  after  the  respective  de-  farged  so  as  to 

ceases  of  his  said  daughters,  then  that  his  trustees,  &c.  be  construed 

should  stand  possessed  of  and  interested  in  the  said  re-  case  depends 

spective  moieties  of  his  said  daughters,  of  and  in  the  said  ®"  *^^  peculiar 
^  °  '  expressions 

trust  monies,  stocks,  funds,  and  securities,  in  trust  for  all  used,  and  the 
and  every  the  respective  issues  of  his  said  daughters,  Jh^" sentences. 

vohether  sons  or  daughters^  living  at  the  time  of  the  re-   If  the  case  be 

^•j  r»i«         -11        i_^  •  11  doubtful,  the 

spective  deceases  of  his  said  daughters,  m  equal  shares   Qq^j^^  prefers 

and  proportions,  and  to  be  paid  and  payable,  if  sons,   ^^  *^??®*'^?" 
r.^         ..         ,.  ^      .  ^  ^  tion  which  will 

on  their  attaining  their  respective  ages  of  twenty-one  most  benefit 

years,  and  if  daughters,  at  their   respective   ages    of  ^e  testator's 

twenty-three  years.     But  if  any  or  either  of  his  said  supposition 

daughters  should  depart  this  life  without  leaving  any  ^^J^^l^^^^ 

such  issue^  or  having  left  any  issucy  all  such  issue  should  correspond 

happen  to  depart  this   life  before  attaining  their  re-  J^ntion? '"" 

Y  4     ..  spective 
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1846.  spective  ages  of  twenty  •one  years^  being  sons,  and 

^^^^  being  daughters,  tlieir  respective  ages  of  twenty-three 

o.  years,  then  upon  trust  that  his  trustees,  &&,  should 


KiCHOLS. 


stand  possessed  of  the  part  or  share,  or  proportion, 
parts,  shares,  or  proportions,  of  his  said  daughter  or 
daughters,  who  should  depart  this  life  without  leaving 
any  issue^  or  having  left  any  issue,  such  issue  should 
not  live  to  attain  a  vested  interest  of  and  in  such  trust 
monies,  stocks,  funds,  and  securities,  and  the  interest, 
dividends,  and  annual  proceeds  thereof,  in  trust  for  his 
surviving  daughter  or  daughters  and  their  respective 
issues;  and  to  be  paid,  assigned,  and  transferred  to 
them,  at  the  times  and  in  the  same  manner  as  their 
original  parts,  shares,  and  proportions,  of  and  in  the 
said  trust  monies,  stocks,  funds,  and  securities,  would 
become  payable,  assignable,  and  transferable. 

Provided  always,  that  if  all  his  said  three  daughters 
should  depart  this  life  without  leaving  any  issue^  or 
having  left  any  issue,  all  such  issue  should  depart  this 
life  before  attaining  a  vested  or  transferable  interest 
in  such  trust  monies  &c.,  then  he  willed  and  directed, 
that  the  trustees,  &c.,  should  stand  possessed  of  the 
trust  monies,  stocks,  funds,  or  securities,  in  trust  for 
his  next  of  kin. 

The  testator's  daughter,  Maty,  died  in  1845,  leaving 
three  children  and  ten  grandchildren  surviving  her. 
She  had  had  another  child  who  had  pre>deceased  her, 
leaving  two  children,  G.  H.  Nichols  and  Ella  Nichols. 

The  question  was,  as  to  the  meaning  of  the  word 
**  issue." 

Mr.  Roupell  and  Mr.  Campbell^  for  the  Plaintifis. 
Though  the  word    ** issue"  will  comprehend  all  de* 

scendants. 
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scendants,  yet,  upon  the  particular  words  used,  it  may  1846. 
be  confined  to  children.  Sibley  v.  Perry  (a),  Horsepool 
V.  fVatson  {b).  Here  the  testator  has  put  his  own  con- 
struction on  the  word,  and  has  defined  the  meaning  of 
the  expression  to  be  *^  sons  or  daughters."  The  sub- 
sequent expressions  cannot  be  taken  as  extending  the 
previous  restricted  sense  of  the  word. 

Mr.  Kindersley  and  Mr.  fValey^  for  the  children, 
G.  H.  Nichok  and  E.  Nichds,  contended  that,  as  issue 
living  at  the  death  of  the  mother,  they  were  entitled  to 
participate  in  the  fund.  They  argued,  that  the  word 
(* issue*'  was  unrestricted,  and  the  other  words,  *^sons 
or  daughters  "  were  equally  so,  for  whether  children  or 
grandchildren,  they  were  still  sons  and  daughters. 
That  the  words  sons  and  daughters  were,  therefore, 
equivalent  to  *^  males  or  females."  That  even  the  word 
^*  children  "  might  be  extended  to  mean  grandchildren. 
Gale  V.  Bennet  {c).  That  their  construction  was  clear 
from  the  gifl:  over  on  failure  of  ^*  any  issue,'*  which 
shewed  that  the  testator  did  not  intend  that  the  property 
should  go  over,  until  all  the  issue  of  his  daughters  had 
been  exhausted.  That  the  Court  would  give  such  a 
convenient  construction  to  the  words,  as  to  make  the 
provision  extend  to  all  the  family. 

Mr.  Botq^ell,  in  reply. 

The  Master  of  the  Rolls. 

In  ascertaining  the  true  effect  and  meaning  of  a 
will,  you  are  to  look,  not  at  particular  words  only,  but 
you  must  have  regard  to  the  whole  context,  and  see  how 

far 

(a)  7  Vet.  522.  (c)  Ambler,  681. 

(b)  3  Vet,  383. 
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1846.        far  the  particular  words  are  afiected  by  the  other  ex- 
^if^^^^^     pressions  in  the  same  will.     This  is  constantly  done  in 
V.  endeavouring  to  ascertain  the  effect  of  the  words  "  issue  *^ 

Nichols.  ^^^  «  children."  The  word  "  issue  *'  may  be  restricted 
so  as  to  mean  children ;  and,  conversely,  the  word 
^*  children ''  may,  from  the  context,  be  enlarged  so  as 
to  be  construed  **  issue  "  generally.  Each  case  depends 
on  the  peculiar  expressions  used,  and  the  structure  of 
the  sentences ;  but  if  the  case  be  doubtful,  the  Court 
so  far  as  it  can  will  prefer  that  construction  which  will 
most  benefit  the  testator's  family  generally,  on  the  sup- 
position that  this  must  more  nearly  correspond  with  his 
intention. 

In  this  particular  case,  the  trust  is  declared  '^  for  all 
and  every  the  respective  issues  of  his  said  daughters, 
whether  sons  or  daughters,"  &c.  &c. 

On  the  meaning  of  these  words,  standing  by  them- 
selves, I  can  have  no  doubt ;  the  testator  speaks  of  the 
issue  of  his  daughters  "  whether  sons  or  daughters." 
The  subsequent  words  *^  such  issue "  is  a  relative  ex- 
pression, and  the  general  rule  is  to  go  back  to  the  last 
antecedent,  and  we  there  find  the  *^  issue"  limited  to 
*^sons  or  daughters."  I  think  that  the  testator  must 
be  understood  to  have  put  his  own  construction  on  the 
word  ^^  issue,"  and  to  mean  the  **  sons  or  daughters  ^ 
of  his  daughters. 

It  is  said,  that,  from  the  context,  I  am  to  collect  a 
different  meaning;  that  the  expression  ^*  sons  or  daugh- 
ters" is  not  used  in  its  ordhiary  sense,  and  confined 
to  the  first  stage  of  the  issue  of  the  daughters ;  but 
must  mean  something  more  general,  namely,  ^'  males  or 
females."  These  words,  "  sons  or  daughters,"  would 
not  then  have  any  restrictive  effect,  and  the  word  issue 

would 
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would  be  left  in  it^  original  large  signification.     The        1846. 

effect   would   be  to   strike  out  the   words    "  whether     ^f""*^"^^ 

Farrant 

sons  or  daughters  "  altogether.  v. 

Nichols. 

Then  comes  the  argument  from  the  gift  oyer,  on  the 
daughters  dying  without  leaving  ^^  any  issue."  That  is 
the  most  important  argument ;  but  I  do  not  think  it  is 
capable  of  being  sustained,  because  the  testator  in  using 
the  word  '*  issue  "  has  expressed  himself  very  vaguely. 
He  speaks  of  ^^  issue,  whether  sons  or  daughters,"  and 
afterwards  "  such  issue,"  and  "  any  issue ; "  and  I 
think  he  refers  to  some  antecedent  meaning,  namely,  the 
issue  restricted  to  sons  or  daughters. 

I  am  of  opinion  that  the  restriction  put  on  the  words, 
in  the  first  instance,  is  not  enlarged  by  the  subsequent 
expressions;  and  the  declaration  of  the  Court  must, 
therefore,  be  in  favour  of  the  restricted  sense.  The 
effect  is,  to  deprive  two  of  the  parties  of  that  share  to 
which  their  mother,  if  she  had  lived  a  little  longer, 
would  have  been  entitled. 
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AfTil  15.  ^»  ^^  LOVELL. 

Upon  a  tax-      TN  November  1845,  Mr.  Car^  obtained  an  order  for 
caus^  a  sum  the  taxation  of  his  solicitors,  Messrs,  LavelTs^  bill, 

was  found  due  ^nd  in  March  1846,  the  Master  found  that  lOOt  15*.  7d. 
toasohcitor  ,         ,.  .  *  ,.      .  ,     ^ 

from  his  client,  was  due  to  the  solicitors.    An  application  was  made  for 

SSySy^  payment,  but  declined, 
ment,  pro- 
be had^nder  Mr.  Kindersley  now  applied  for  process  to  compel  pay- 
theold  ment,  and   (the   proceeding   not  being  in  a  cause)  a 
not  under  the  question  was  raised,  whether  the  solicitors  were  entitled 

11th  Order  of  ^  ^^  attachment  under  the  1 1th  General  Order  o(  August 
Augtuty  1841.  ^ 

1841  (a),  or  must  proceed  as  heretofore,  {b) 

The  Master  of  the  Rolls. 

You  must  proceed  under  the  old  practice :  take  an 
order  for  payment  within  ten  days,  {c) 

(a)  OrdmeiCan,  166.  {e)  See    In   re    Blake    and 

(p)  See  SeUm  on  Decreet,  432.       Young,  ante,  209. 
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1846. 

MARTIN  V.  SEDGWICK.  j^  2. 3. 

ft 

THE  Rock  Life  Assurance  Company   was  a  pro-  On  a  question 
prietary  Joint  Stock  Company,  established  by  deed  Sfcnmficw 

in  1807,  by  the  stipulations  in  which  every  proprietor  on  shares, 

,  Lv     ^-        X     1  c    ^  •      notice  to  one 

was  under  an  obligation  to  keep  on  foot  assurances  in  of  a  Joint 

the  Company,  to  the  extent  of  5L  on  each  share  held  by  Stock  CJom- 

...  pany  is  not 

him  in  the  capital   of  the  Company.     In  1822,  John  notice  to  the 

Sedgwick  was  insured  in  the  Company  to  the  extent  of  ^?^5' 

2000/.,  which  enabled  him  to  hold  400  shares  in  the  shares  as 

Company  though  he  possessed  none.   At  the  same  time,  ^I^^J^^ 

Bobert  B.  DufUopbemg  desirous  of  increasing  the  num-  declaration  of 

ber  of  his  shares  without  increasing  his  insurance,  ar-  notic^  ^J^^ 

ranged  with  John  Sedgwick  to  purchase  200  shares  and  gi^^n  at  the 

transfer  them  into  the  name  of  John  Sedgwick  as  his  Company.   A. 

trustee.     This  was  accordingly  done,  and  on  the  6th  of  afte«*wards 

°  "^  mortgaged  his 

Naoember  1822,  Sedgwick  gave  Dunlqp  a  wntten  declara-  shares  to 

tion  that  he  held  them  in  trust    No  notice  was  ever  f^rf!^  j^^^ 

given  to  the  Rock  OflSce  of  the  declaration,  or  of  the  Notice  of  this 

nature  of  the  transaction,  but  Sedgwick  remained  the  ^y^^^the^ 

ostensible  owner  of  the  shares,  received  the  dividends,  Company,  and 
,  1  i.       1  *^     •  was  entered  m 

and  accounted  for  them  to  Dunlap.  their  books. 

Held,  that  the 
mortgagee 
Afler  this,  in  August  18SS,  Sedgwick  mortgaged  the  had  priority 

200  shares  to  Mrs.  Sutherland  for  securing  800/.,  and  ^""^/^^/^'^ 
notice  of  the  assignment  was,  three  days  after,  given  to 
the  Rock  Office,  and  entered  in  their  books.  Further 
advances  were  afterwards  made  to  Sedgwick  by  Mrs. 
Sutherland  on  the  security  of  the  shares  and  other  pro- 
perty ;  and  notice  was  given  to  the  Office.  By  subse- 
quent arrangements  between  them,  some  part  of  the 
property  included  in  the  security  was  realised,  and  the 
mortgage  debt  became  reduced. 

Sedgorick 
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1846.  Sedgwick  became  insolvent,  and  the  fraud  being  dis- 

covered, the  suit  was  instituted  by  the  representatives  of 
Mrs.  StUherland^  against  the  representatives  of  Dufflcp 
and  others,  for  the  purpose  of  establishing  the  priority  of 
Sutherland  over  Dunlapj  and  to  obtain  payment. 

Mr.  Turner  and  Mr.  Sievensj  for  the  Plaintiffs.  Dun- 
lop  neglected  to  give  notice  of  the  trust  in  his  favour, 
and  Mrs.  Sutherland  having  first  given  notice,  obtained 
thereby  priority  over  him.  Dearie  v.  HaU{a)^  Loroe^ 
ridge  v.  Cooper  {b)^  Foster  v.  Blackstone{c)f  Etty  v. 
Bridges  (d).  Greening  v.  Beckford,  {e) 

It  will  be  argued,  that  the  notice  possessed  by  Sedg-* 
tOfV/t,  a  partner  in  the  Rocky  affected  the  whole  Company, 
and  Duncan  v.  Chamberlayne  (g\  will  be  relied  on  for 
that  proposition,  but  that  case  has  been  since  overruled 
by  the  judge  who  pronounced  it.  Thompson  v.  Speirs{h), 
It  would  be  extraordinary  that  all  the  shareholders 
should  be  deemed  to  have  notice  of  a  fraud  committed 
by  one  of  their  body,  which  he  would  naturally  con- 
ceal from  them.  By  the  negligence  of  Dunlopj  Sedg" 
wick  was  enabled  to  practise  a  fraud,  ^hich  no  pru- 
dence or  caution,  on  the  p^rt  of  persons  dealing  with 
him,  could  have  protected  them  from ;  Mrs.  Sutherland 
therefore  has  a  better  equity. 

Mr.  Teed  and  Mr.  Hargrove^  for  a  subsequent  in« 
cumbrancen 

Mr.  Gaselee  for  the  Rock  Company  submitted,  whether, 
in  the  absence  of  Sedgwick,  who  was  out  of  the  jurisdic- 
tion, 

(a)  3  Run.  1.  (d)  2  r.  4-  C.  (C.  C.)  486. 

(6)  3  Ruu.  30.  (e)  5  Sim,  195. 

(c)  1  Myl.  «S-  JT.  297.,  and  9  (g)  U  Simons,  123. 

^/t.  332.  (h)  13  Simons,  4/39. 
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tion,  there  could  be  a  sale  of  the  shares  as  asked  by  the        1846. 
Plaintiffs. 


Mr.  Kindersley  and  Mr.  Heathjkld^  cofitrd,  for  the 
parties  representing  Dunlqpj  argued,  first,  that  the  as- 
signment of  1833  was  insuflScient  in  form;  it  purported 
to  assign  *^  all  those  200  shares  of  him,  the  said  «7.  Sedg- 
wickf^*  then  standing  in  his  name,  without  specifying  the 
numbers. 

ITAe  Master  of  the  Rolls.  But  it  appears  from 
the  evidence  he  had  no  others.] 

Secondly,  that  the  subsequent  dealings  between  Mrs. 
Sutherland  and  Sedgwick  so  varied  the  nature  of  the 
transaction  and  the  situation  of  the  parties,  as  to  de- 
stroy the  effect  of  the  notice  to  the  Company. 

Thirdly,  that  the  technical  and  modern  doctrine  of 
notice  did  not  apply  to  this  case ;  and  that  if  it  did, 
then,  that  the  rule  of  law  was,  that  notice  to  one  partner 
was  notice  to  all,  and  that  such  rule  was  totally  inde- 
pendent of  the  number  of  partners,  and  applied  as 
much  to  a  case  of  numeA>us  parties  as  to  one  of  a 
limited  number.  That  the  cases,  Duncan  v.  Chamber" 
laynCf  and  Thompson  v.  Speirs^  applied  only  to  the  statu- 
tory doctrine  of  "  order  and  disposition "  and  not  to  a 
trust,  where  no  notice  was  necessary  to  perfect  it,  Pin^ 
kett  V.  Wright  (a),  the  declaration  of  trust  being  suffi- 
cient for  that  purpose.  That  a  trustee,  dealing  with 
trust  property,  could  not  give  to  his  incumbrancer  a 
better  title  than  he  had  himselfj  unless  he  passed  a  legal 
title  ip) ;  that  this  was  a  case  of  an  equitable,  and  not 

of 

(a)  2  Hare,  p.  137.,  affirmed  (b)  See    Ord   v.    WlaU     3 

by  the  House  of  Lords,   13th      Beavariy  357. 
August  1846. 


Martin 

V. 

Sedgwick. 


Martin 
Sedgwick. 
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of  a  legal  interest,  and  that  Sutherland  could  not  en- 
force it  at  law. 

Mr.  Ihyier^  in  reply. 

7%e  Master  of  the  Rolls. 

This  is  one  of  those  unfortunate  cases,  where  the 
Court  is  called  on  to  determine,  which  of  two  innocent 
persons  is  to  bear  the  loss  occasioned  by  a  very  serious 
fraud  of  a  third  party. 

In  the  view  I  take  of  this  case,  I  may  assume  that 
the  principal  Defendant  has  made  out  the  claim  which 
he  alleges  by  his  answer.  The  first  question  which  is 
made  here  is  this,  whether,  inasmuch  as  by  .the  con- 
stitution of  the  Company  a  shareholder  is  a  partner, 
and  as  by  the  ordinary  rule  of  law,  notice  to  one 
partner  is  a  notice  to  the  others,  it  must  not  be  as- 
sumed, that,  at  the  time  when  the  transfer  was  made  to 
Sedgwick  upon  trust,  the  whole  Company  had  such  dis- 
tinct notice  of  the  creation  of  the  trust,  that  the  same 
effect  is  to  be  given  to  it,  as  if  there  had  been  a  regular 
formal  notice  given  in  the^  usual  manner.  I  am  of 
opinion  that  that  is  not  the  case.  It  would  put  an 
end  to  that  important  doctrine,  by  which  security  is 
afforded  to  assignments  accompanied  with  notice  to 
the  trustee  or  holder,  and  by  which  a  good  assign- 
ment and  security  is  effected  so  as  to  prevent  its 
being  defeated  by  any  subsequent  assignment.  There 
was  nothing  to  hinder  Dunlop  from  giving  that  notice, 
which  would  have  perfectly  secured  him  against  any 
subsequent  dealing  with  this  fund  by  Sedgwich  That 
notice  was  not  given.  The  result  was,  that  these  200 
shares  remained  standing  in  his  name  in  the  books  of 
the  Company  unfettered  by  any  such  notice,  and  he  was 

left 
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left  entirely  at  liberty,  without  the  possibility  of  any  other  1 84f6. 
parties  guarding  themselves  against  his  improper  acts, 
to  dispose  of  those  shares  in  any  manner  which  the 
rules  of  the  company  allowed ;  and  so  he  continued.  It 
is  alleged,  and  proved  to  some  extent,  that  during  the 
whole  period  which  elapsed  from  the  tiaie  of  this  trans- 
fer, the  dividends  arising  on  the  shares  were  paid  to 
Dunhp.  Having  these  shares  standing  in  his  name 
unfettered,  and  being  the  apparent  owner,  he,  in  the 
month  o(  August  18S3,  applies  to  Mrs.  Sutherland  for  a 
loan  of  money,  on  the  security  of  these  shares  alleged 
to  be  his  own.  She  advanced  the  money  to  him,  and  he 
executed  the  assignment.  It  has  been  ingeniously  argued, 
that  from  the  nature  of  that  assignment,  and  the  want  of 
a  proper  specification  of  the  particular  shares  by  num* 
bers,  the  assignment  ought  to  be  held  inoperative  as 
to  those  particular  shares/  I  cannot  agree  with  that 
argument,  for  Sedgwick  had  these  200  shares  and  no 
others.  He  assigned  the  shares  of  him,  John  Sedgwick; 
and  it  is  very  true,  that  they  were  not  the  shares  of  him 
John  Sedgwick  absolutely :  they  appeared,  however,  in 
the  books  to  be  his  shares,  though,  if  all  the  transactions 
relating  to  them  had  been  known,  it  would  have  ap- 
peared that  they  were  subject  to  the  equity  created  by 
his  agreement  to  hold  them  in  trust  for  other  persons, 
although  this  had  not  been  stated  in  such  a  manner  as 
to  enable  any  other  person  to  know  it.  I  am  of 
opinion,  therefore,  that  they  passed. 

Immediately  after  the  assignment  had  been  made,  a 
formal  notice  of  it  and*  of  its  purpose  to  secure  money 
was  given  to  the  company,  and  entered  in  their  books. 
By  that  means,  this  lady  did  guard  herself  against  any 
future  disposition  of  this  property  by  Sedgwick  to  any 
person  whatsoever.  She  afterwards  advanced  further 
sums   of    money,   and,    in    October   18S4,   the    whole 

Vou  IX.  2  amounted 
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1846.       amounted  to  21001,  and  other  property,  namely,  some 
leaseholds,  policies  of  insurance,  and  shares  in  another 
oflSce  were  then  included  in  the  security.    Afterwards, 
by  arrangements  between  her  and  Sedgwick^  (who  all  the 
time  appeared  to  her  to  be  the  absolute  owner,  and  ap- 
peared so  only  because  Mr.  Dunlop  had  omitted  to 
place  any  thing  upon  tlie  books  of  the  company,  or  to 
give  them  any  notice,)  some  part  of  the  property  was 
realized  and  applied  in  reduction  of  her  demand.     She 
had  a  perfect  and  just  right  to  do  sa    May  not  a  person 
who  advances  money  upon  security  to  a  person  who 
seems  to  be  the  owner  of  the  property  pledged,  make 
arrangements  with  him  to  dispose  of  part  of  the  property 
and  apply  it  in  reduction  of  the  debt?  Is  there  any 
thing  to  hinder  it,  or  to  prejudice  the  right  over  the 
property  not  disposed  of?    If  any  notice  had  been  then 
given  of  the  claim  of  Mr.  Dunlpp,  the  case  might  have 
been  otherwise.     He  might,  consistently  with  the  full 
satisfaction  of  Mrs,  Sutherland^  have  some  right  to  a 
management  or  marshalling  of  the  property  in   such 
a  way  as  to  diminish  the  effect  of  the  fraud  committed 
by  Sedgwick.     However,  there  was  no  notice,  and  the 
consequence  was,   there  was   nothing  to  fetter  Mrs. 
Sutherland   and   John  Sedgwick^   or  to  prevent  them 
dealing  with  that  property  in  such  a  way  as  might  be 
agreed   upon  between   them.      Suppose  the  principal 
Defendant  to  have  the  right  which  I  have  assumed  him 
to  have,  and  that  a  trust  were  created,  he  has,  in  con- 
sequence of  that,  a  right  to  ask  for  an  account  of  all  the 
sums  of  money  which  Mrs.  Sutherland  may  have  re- 
ceived in  reduction  of  her  demand.     He  may  have  a 
right,  consistently  with  full  payment  to  her,  to  insist  on 
standing  in  her  place,  and  on  the  benefit  of  all  her  secu« 
rities.     Something  of  that  sort  might  or  may  now  be 
done ;  but  I  apprehend,  in  this  state  of  things,  the  Plain- 
tiff  has  a  clear  right  to  have  an  account  taken  of  what 
remains  due  upon  those  securitiess  and  that  this  right  is 

to 
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to  be  now  maintained  in  priority  to  the  right  which  is 
claimed  by  the  principal  Defendant,  supposing  that  right 
to  be  fully  established. 

Other  questions  may  arise  l)etween  the  co-Defendants, 
but  I  cannot,  on  this  occasion,  determine  any  thing  as 
between  them. 


S39 


1846. 


TANNER  V.  DANCEY. 


Feb.  27. 


riiHIS  was  a  bill  filed  by  one  of  several  residuary 
-*-  legatees  under  the  will  of  Mrs.  Mary  Cromwel/j 
for  the  administration  of  her  estate.  The  accounts  were 
taken  in  the  Master's  office,  and  a  small  balance  was 
found  due  from  the  escecutor  Mr.  Dancey. 

The  cause  came  on  for  further  directions,  when  a 
petition  was  presented  by  the  Plaintiff  Tanner^  contain- 
ing allegations  of  facts  and  conduct  on  the  part  of 
Danceyj  subsequent  to  the  filing  of  the  bill,  from 
which  the  Plaintiff  sought  to  charge  him  with  the  costs 
of  the  suit.     The  petition  was  supported  by  affidavit. 

Mr.  Tht^ner  and  Mr.  T.  B.  Saunders,  for  the  Plaintiff, 
were  proceeding  to  open  the  petition,  when, 

Mr.  Kindersley  and  Mr.EldertoUy  for  the  executor,  ob- 
jected to  the  hearing  of  the  petition  as  irregular.  They 
said,  that  this  was  an  anomalous  proceeding,  and,  if 
countenanced,  would  introduce  a  mischievous  and 
dangerous  innovation  in  the  practice  of  the  Court. 
Here  was  a  suit  for  the  administration  of  an  estate,  a 

Z  3  decree 


Whether  it  i« 
regular  to  pre- 
sent a  petition 
to  come  on 
with  the  cause 
on  further  di- 
rections, for 
the  purpose  of 
stating  cir- 
cumstances 
occurring 
since  the  filing 
of  the  bill,  with 
a  view  only  to 
the  abjudica- 
tion of  the 
costs  of  suit. 
SevibJe  not. 

Where  the 
fund  is  defi- 
cient, the  ex- 
ecutors' costs 
of  an  admini- 
stration suit 
are  paid  there- 
out m  priority 
of  those  of 
the  other 
parties. 
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1846.  decree  was  made^  and  the  case  coining  on  for  further 
directions,  the  Plaintiff  presented  a  petition,  not  for  the 
purpose  of  working  out  the  decree,  or  asking  any  thing 
arising  out  of  it,  but  to  induce  the  Court,  in  deciding 
the  question  of  costs,  to  be  governed  by  some  nego- 
tiations, which,  it  was  said,  had  taken  place  between 
the  parties  since  the  decree,  and  praying  merely  that 
the  Defendant  might  pay  the  costs.  That  such  a  pro- 
ceeding was  without  precedent  or  authority.  Thai  a 
Defendant  had  a  right  to  have  his  cause  determined 
on  the  merits  appearing  on  the  pleadings,  and  on  the 
question  of  costs  was  entitled  to  read  his  answer  (a). 
That  he  was  not  to  be  deprived  of  that  right,  by  allow- 
ing the  Plaintiff  to  present  a  petition,  and  that  the 
Plaintiff  was  not  to  be  permitted  to  read  his  own  affi- 
davit, in  opposition  to  the  Defendant's  answer. 

Mr.  Turner,  contra.  Where,  in  the  prosecution  of  a 
suit,  a  party  pursues  an  unreasonable  and  improper 
course  of  conduct,  entailing  on  the  parties  unnecessary 
costs,  and  producing  useless  litigation,  thci  Court  will 
deprive  him  of  costs. 

There  must  be  some  mode  of  bringing  the  facts 
before  the  Court  for  its  adjudication,  and  the  matter 
not  being  in  issue,  and  being  subsequent  to  the  filing  of 
the  bill,  it  seems  that  the  most  correct  mode  of  pro- 
ceeding is  to  bring  it  to  the  attention  of  the  Court  by 
petition,  in  order  to  give  the  opposite  party  an  oppor- 
tunity of  meeting  the  new  allegations.  Sir  A.  Hart 
held,  that  "  a  letter  written  by  the  Defendant,  the  exe- 
cutor, after  bill  filed,  offering  to  submit  to  arbitration, 
might  be  looked  at  on  the  question  of  costs."  (i) 

TTie 

(a)  Vancouver Y.BSii^ll  Vet.  (b)  Meader  v.  MCready^   1 

458. ;  Howel  v.  George^  I  Mad.      MoUoy,  119. 
p.  13.,  and  see  Whitley  v.  Martm, 
3  Beav.  226. 
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The  Master  of  ike  Rolls.  The  costs^  generally,  1846. 
depend  on  the  proceedings  in  the  suit,  and  the  question 
is,  whether  a  Plaintiff  can  alter  the  result  by  presenting 
a  special  petition.  I  must  have  spme  authority  for  such 
a  proceeding.  Everybody  acquainted  with  the  course 
of  practice  of  the  Court  knows  how  formidable  a  pro- 
ceeding a  discussion  of  costs  is  already.  I  must  know 
what  the  facts  of  the  case  are  as  they  stand  on  the 
record,  and  I  think  that  it  will  be  more  convenient 
to  hear  the  merits  of  the  petition  before  deciding  on 
the  question  of  the  regularity  of  the  proceeding. 

Mr.  Thimer  and  Mr.  T.  B.  Saunders  then  proceeded 
to  open  the  case,  and  to  argue  the  merits  of  the  petition. 
They  insisted,  that  the  Defendant  ought  to  have  no 
costs ;  and,  secondly,  that  the  costs  of  all  parties  should, 
in  the  first  instance,  be  paid  rateably  out  of  the  fund  in 
Court 

Mr.  Roupell  and  Mr.  Hansard  for  other  parties. 

Mr.  Kindersley  contra^  said  he  would  not  go  into  the 
merits  of  the  petition,  unless  required  by  the  Court, 
and  would  rest  on  the  irregularity  of  the  proceeding. 
He  asked,  that  the  costs  of  the  executor  might  be  paid 
out  of  the  fund  in  priority  of  the  Plaintiff  and  other 
parties,  and  said  that  the  Master  of  the  Rolls  had  so 
decided  in  some  former  case,  (a) 

Mr.  Turner^  in  reply,  admitted  that  such  a  decision 
had  been  made,  but,  with  regard  to  the  regularity  of 
the  proceeding,  he  said,  that  if  such  a  petition  as  this 
were  not  allowed,  material  facts  could  never  be  pro« 
perly  brought  before  the  Court. 

The 
(a)  See  0/%  v.  Gt%,  8  Beavan,  603. 
Z  3 
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18I-6. 


The  Master  of  the  Rolls.  I  do  not  lay  down  any 
such  general  proposition,  but  I  must  express  nay  sur- 
prise and  regret  at  this  sort  of  experiment  being  made ; 
and  in  dismissing  this  petition  with  costs,  I  shall  not 
waste  more  time  in  giving  reasons,  farther  than  this, 
that  in  my  opinion,  the  Defendant  has  done  nothing  to 
forfeit  his  right  to  that  which  the  course  of  the  Court 
entitles  him  to,  of  having  his  costs  of  syit,  and  he  is  en* 
titled  to  them  out  of  the  fund,  in  priority  to  the  costs 
of  the  other  parties. 


April  16. 

Interest  on  a 
bill  of  costs 
while  under 
taxation  not 
allowed. 

Taxation  of 
a  bill  was  di- 
rected  on  the 
terms  of  paying 
a  sum  of 
money  into 
C'ourt.    The 
fund  accumU" 
lated.     Held 
that  the  soli- 
citor was  not 
entitled  to  the 
stock  and  the 
benefit  of  the 
accumula- 
tions, but  that 
the  whole 
must  be  sold 
and  the  pro- 
duce applied 
in  part  dis- 
charge of  the 
bill. 


In  re  SMITH. 

'P^'R.  HUSBANDf  a  country  solicitor,  obtained  an 
-^*-"-  order  for  the  taxation  of  the  bills  of  costs  of  Mr. 
Smithy  his  town  agent,  upon  condition  of  bringing  the 
sum  of  1000/  into  Court,  (a)  This  sum  was  accordingly 
paid  into  Court,  and  the  dividends  had  been  accumulated 
since  1841. 

The  bills,  amounting  to  9176/.  6s.  8(/.,  were  taxed  at 
8751/.  17^.  10^.,  and  a  balance  of  2832/.  5s.  Sd.  was,  on 
the  whole,  found  due  to  Mr.  Smith.  Mr.  Husband  pre- 
sented a  petition  for  liberty  to  except  to  the  Master's 
report,  but  it  was  dismissed  with  costs,  {b) 

The  case  now  came  on  upon  petition  to  obtain  a  trans-* 
fer  of  the  fund  and  payment  of  the  balance  duei 


Mr- 


(a)  4  Beav.  309. 


(b)  Ante,  182. 
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'  Mr.  Kindersley  and  Mr.  If.  T.  S.  Daniel^  for  Mr.  184-6- 
Smith  the  petitioner,  raised  three  points*  First,  they 
asked  for  interest  on  the  amount  due  from  1840,  when 
it  was  demanded  :  on  thb  point  Seton  on  Decrees,  p.  38  n«, 
Creuzey.  Hunter  (a),  and  3  8c  4  fV.4}.c.  42.  sec.  28,  29., 
were  cited.  Secondly,  they  ask^d  for  the  costs  of  the 
taxation  and  of  the  present  petition ;  and  thirdly,  they 
contended  that  Mr.  Smith  was  entitled  to  receive  the 
accumulated  fund  in  court,  as  1000/.  paid  on  account. 

T%e  Master  of  the  Rolls  said,  that  he  would  relieve 
the  respondent's  counsel  from  some  of  these  questions ; 
that  he  did  not  think  he  could  give  the  petitioner  in-* 
terest  on  the  bills  of  costs ;  and  as  to  the  fund  in  court, 
he  was  of  opinion  that  it  must  be  sold  and  paid  over  to 
Smithy  in  part  discharge  of  his  demand. 

Mr.  Turner  and  Mr.  Cofe,  for  Mr.  Husband^  then 
went  into  the  particulars  and  the  circumstances  attending 
the  taxation,  and  argued  therefrom,  that  the  conduct  of 
Mr.  Smith  in  the  matter  had  disentitled  him  to  the  costs 
of  taxation  and  of  this  petition. 

The  Master  of  the  Rolls. 

When  I  heard  the  first  petition  I  considered  this  a 
very  painful  case  t  there  were  circumstances  of  conduct 
which  I  could  not  hear  without  great  regret,  and  on 
which  it  became  my  duty  to  express  my  opinion.  Mr. 
Smith  has,  in  consequence  of  these  circumstances,  suffered 
very  severely,  but  the  taxation  has  turned  out  creditable 
to  hhn,  for  a  very  small  sum  has  been  taken  off  his 
bilL  Although  several  charges  could  not  be  substan- 
tiated because  they  had  not  been  paid,  still,  in  point  of 

fact, 

Xa)  2  Fifx.jun.  p.  164. 
Z  4 
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1846.  fact,  the  taxation  has  resulted  in  a  comparatively  low  sam 
being  taken  off,  and  the  amount  is  not  such  as  would^ 
under  ordinary  circumstances,  disentitle  him  to  his  costs 
of  taxation. 

Then  comes  the  question,  whether  any  thing  has  oc- 
curred to  deprive  him  of  the  benefit  of  the  ordinary  rule 
kud  down  in  conformity  with  the  former  statute.  I  think 
there  is  not  He  has  been  the  subject  of  censure,  but 
on  taxing  the  accounts,  the  result  is,  that  so  small  a 
sum  has  been  taken  off,  that  I  think  he  is  entitled  to  the 
costs  of  the  taxation. 

He  has  asked  for  payment  of  interest  on  the  amount 
found  due:  I  am  of  opinion  that  he  is  not  entided  to  in- 
terest. The  subject  is  one  which,  having  regard  to  the 
practice  of  the  Court,  would  require  great  consideration 
before  interest  could  be  allowed.  I  have  heard  it  said, 
that  it  would  be  for  the  benefit  not  only  of  the  solicitor, 
but  of  the  client,  that  the  solicitor  should  be  entitled  to 
interest  on  his  disbursements ;  but  I  have  never  before 
heard  it  said,  that  it  would  benefit  a  client  to  allow  in- 
terest on  his  solicitor's  professional  charges. 

I  must  dismiss  with  costs  so  much  of  this  petition  as 
seeks  to  charge  the  respondent  with  interest;  I  must 
order  the  sale  of  the  fund  in  Court,  and  must  direct  the 
produce  to  be  paid  to  Mr.  Smith,  in  part  discharge  of 
the  2832/. ;  and  I  must  order  Husband  to  pay  to  Smiik 
the  balance,  together  with  the  costs  of  the  taxation. 
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JONES  V.  POWELL  April  18. 

npHIS  was  a  petition  for  increased  maintenance  of  The  Court  ex- 
•*-   infants.  The  infants  were  resident  with  their  mother,  ^^ll^i*n 

who,  together  with  a  Mr.  Paterson,  had  been  appointed  respect  of  any 
^    ^  ^  J.  allowance  or- 

testamentary  guardians.  dered  to  be 

paid  to  a  tes- 
tamentary 
Since  the  last  order  for  maintenance  the  mother  had  guardian,  and 

married  a  Mr.  Phillips.  ""F  the  mar- 

^  nage  of  a 

female  testa- 

Mr.  Kindersley  in  support  of  the  petition.  diM^wliom 

an  allowance 

The  Master  of  the  Rolls.  Mc^h^'S^n 

ordered  to  be 
The  guardian  having  married  again,  it  seems  right  to  made,  inquires 

have  some  inquiry,  (a)  ^et^^e  o£^^' 

circumstances 
Mr.  Kinderdey. 

This  is  not  a  case  of  a  guardian  appointed  by  the 
Court,  but  a  testamentary  guardian,  over  whom,  in  the 
absence  of  improper  conduct,  this  Court  exercises  no 
control  {b) ;  and  then  only  on  a  bill  being  filed.  Testa- 
mentary guardians  di£Per  materially  from  guardians  ap- 
pointed by  the  Court.  ^^  If  a  feme  guardian  marry,  the 
guardianship  is  not  transferred  to  the  husband,  nor 
shall  it  be  forfeited  by  the  attainder  or  misdemeanor  of 
the  husband  "  (c),  and  such  a  guardianship  given  to  two 
or  more  will  survive  on  the  death  of  one.  Here  Mrs. 
Phillips  is  not  the  sole  guardian,  Mr.  Paterson  is  en- 
titled to  the  joint  guardianship. 

JTie 

(a)  See  InreGomall,  1  Beav,  6  Mad.  275.,  and  Dillon  v.  Ca^ 
347.  sheU,  4  Bro.  P.  C.  (Toml.)  306. 

(b)  See  Ingham  Y,  Bickerdike,  (c)  4  Cam,  Dig.  384. 
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The  Master  of  the  Rolls. 

Where  a  feme  sole  appointed  by  the  Court  to  be 
guardian  oF  infants  marries,  the  first  thing  is  to  refer  it 
to  the  Master  to  appoint  a  guardian,  not  for  the  purpose 
of  removing  her  from  the  guardianship,  but  to  ascertain 
what  ought  to  be  done  under  the  altered  state  of  circum- 
stances. 

The  Court  does  not  ordinarily  interfere  with  a  testa- 
mentary guardian,  but  it  has  an  undoubted  control  over 
any  allowance  directed  to  be  paid  to  him,  and  if  such  a 
guardian,  being  a  feme  sole,  marries,  it  seems  right  to  see 
what  ought  to  be  done.  It  may  probably  be  the  most 
beneficial  thing  to  continue  the  feme  covert  guardian,  but 
it  ought,  in  some  way  or  other,  to  appear.  I  think  I  must 
require  it  to  be  shown  by  affidavit,  that  it  will  be  for  the 
benefit  of  the  infants  to  continue  to  reside  with  their 
mother,  notwithstanding  her  second  marriage. 


T 
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MALDEN  V.  FYSON.  March  13. 

HIS  was  a  bill  filed  by  the  purchaser  against  the  Where  a  bill 
vendor  for  a  specific  performance.    The  Defendant  perfc^ance 

by  his  answer,  insisted  he  could  shew  a  good  title.     A  ^  ^^^^  ^y  »  , 
n  1  1      ««■  1        .  1  J  •     purchaser,  and 

reference  was  made  to  the  Master  on  the  title,  and  it  u  turns  out 

turned  out  that  the  Defendant  was  unable  to  make  a  ^a*^*>e 

vendor  cannot 
good  title  to  the  premises,  and  the  report  had  been  make  a  good 
«««fi^«.^J  title,  the  bill 

confirmed.  .,3  dismissed, 

but  without    ' 
This  cause  came  on  upon  the  report,  when, 

Mr.  Blosanh  in  the  absence  of  Mr.  TumeTf  for  the 
Plaintiff,  asked  that  the  bill  might  be  dismissed  with-  > 
out  costs ;  leaving  the  purchaser  to  his  remedy  at  law ; 
he  cited  Lord  Anson  v.  Hodges,  {a) 

Mr.  Kindersley^  contra. 

JTiomas  ▼.  Dering  {b)  and  Anson  v.  Hodges  (c)  were 
cited. 

J^e  Master  of  the  Rolls.  My  impression  is,  that 
in  such  cases  the  bill  is  dismissed  without  costs.  I 
think  that  this  has  now  become  the  rule. 

(a)  5  Shnom,  227.  (c)  5  Simons,  227. 

(b)  1  Keen,  729. 
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^j^^^:  ROWLEY  V.  ADAM& 

party^to  /suit  T^HIS  cause  is  reported,  ante,  (a)     It  there  appears, 

to  stay  pro-       J-     that  the  testator  gave  two  legacies  of  12,000/., 

sell  an  estate     payable   primarily  out   of  his   ^*  surplus   capital,"  but 

pending  an       charged  in  the  second  place  on  his  real  estate.     The 

appeal  reiused  ° 

with  costs,  the  biU  charged  the  executors  with  wilful  default  in  not 

hSiThim^  '^^^^"g  ^''^^"^^  p«y"^^"^  ""^  ^^^  ^^«^^^^«  ^"^  ^f  *^ 

appealed.  '^  surplus  capital."     In  that  respect  it  failed,  but  the  le- 

gatees having  made  bon&Jide  endeavours  to  realize  the 
primary  fund  on  which  legacies  were  charged,  but  hav- 
ing failed  to  prove  the  existence  of  such  primary  fund, 
by  reason  of  the  non-production  of  the  account  books, 
the  real  estate  (being  the  secondary  fund)  was  directed 
to  be  sold  for  payment  of  the  legacies.  Part  of  the  real 
estate,  thus  directed  to  be  sold,  had  been  devised  to 
WiUiam  Wyait.  The  Plainti£F  had  appealed  to  the 
House  of  Lords  from  the  decree  of  the  Master  of  the 
Rolls,  but  not  from  the  order  directing  the  sale  of  the 
real  estate. 

WUliam  Wyatt  had  not,  however,  lodged  any  appeal. 

Mr.  Wray^  for  W.  Wyatt^  now  moved  to  stay  the  sale 
pending  the  appeal.  He  argued,  that  if  the  j  udgment  were 
reversed,  there  would  be  no  necessity  for  selling  the  real 
estate,  as  it  was  only  subject  to  a  secondary  liability ; 
and  that  it  would  be  an  irreparable  injury  to  the  party 
entitled  to  the  estate  to  have  a  forced  sale,  should  it 
afterwards  turn  out  te  be  improper. 

Mr. 

(a)  7  Beawin,  393.  548. 
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Mr.  Templcy  Mr.  Tiemer^  Mr.  IL  Parker^  Mr.KinderS" 
lei/f  and  Mr.  Adams  for  different  parties. 

The  Master  of  the  Rolls  said,  that  if  the  applicant 
hod  not  appealed  from  the  order  to  sell  he  could  not 
interfere,  and  he  refused  the  motion  with  costs. 


349 


1846. 


Rowley 

V. 

Adams. 


William  JVyatt  afterwards  appealed  from  the  decree, 
and  the  order  directing  the  sale  of  the  real  estate,  and. 


Mr,  Wray  now  renewed  the  motion. 


June  27. 


Being  a  family  suit  the  other  parties  did  not  oppose 
the  motion,  but  left  It  to  the  discretion  of  the  Court; 
and  the  estate  being  in  the  hands  of  a  receiver. 

The  Master  of  the  Rolls  made  the  order. 


LOCKHART  v.  HARDY. 


Marcfi  7. 
April  18. 


^T^HIS  case  came  before  the  Court,  upon  exceptions  After  fore-' 
-■■    to  the  Master's  report.  m^rSget^ 

fairly  sold  the 
The  case,  as  appearing  by  the  Master's  report   and  ^y^^^  ^j^j^^  ^^g 

the  admissions  of  the   parties,  was,  that  in  the  year  ^1"^,  f®.**^"- 

1QOQ    ™ld*"»^l*e 
1 828,  could  not 

afterwards  re- 
cover from  the  mortgagor,  upon  his  collateral  personal  securities,  the  amount  still 
remaining  unpaid. 

Where  a  debt  is  secured  by  mortgage,  covenant,  and  bond,  the  mortgagee  may 
pursue  all  his  remedies  at  the  same  time.  If  he  obtain  full  payment  on  tne  bond 
or  covenant,  the  mortgagor  becomes  entitled  to  the  estate,  but  if  he  obtain  part 
payment  only,  he  may  go  on  with  his  foreclosure  suit  and  foreclose  for  the  re- 
mainder. On  the  other  hand,  if  he  forecloses  first,  and  the  value  of  the  estate  proves 
insufficient  to  satisfy  the  debt,  he  may,  while  the  mortgaged  estate  remains  in  his 
power,  sue  on  the  bond  or  covenant,  but  he  thereby  opens  the  foreclosure,  attd  the 
mortgagor  may  thereupon  redeem. 
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1 846.  1 828,  a  person  of  the  name  of  Smith  conveyed  an  estate  to 
JoAn  Itigram  Lockhart^  by  way  of  mortgage  to  secure  the 
repayment  of  the  sum  of  2999/.  lent,  and  afterwards,  on 
the  14<tb  of  December  1829,  he  executed  a  deed,  whereby 
he  created  a  further  charge  on  the  same  estate,  in  favour 
of  Lockhart,  for  the  sum  of  500/.  John  Ingram  Lockhartj 
being  entitled  to  this  mortgage,  borrowed  of  or  became 
indebted  to  William  Browne^  since  deceased,  in  the  sum 
of  1600/.,  and  by  deed  dated  the  17th  oi  August  1831, 
made  between  Lockhart  of  the  first  part.  Smith  of  the 
second  part,  and  William  Browne  of  the  third  part,  in 
consideration  of  1600/.  due  from  Lockhart  to  Bramie^ 
the  mortgage  debts  of  2999/*  and  500/.  were  assigned 
to  Browne f  on  trust,  amongst  other  things,  to  pay  costs, 
to  satisfy  the  1600/.  and  interest,  and  to  pay  the  surplus 
to  Lockhart ;  and  the  mortgaged  estate  was  conveyed  to 
BrownCf  subject  to  a  proviso  for  redemption  on  the  pay- 
ment of  1600/.  and  interest,  which  were  further  secured 
by  a  covenant  and  bond. 

Browne  died  in  December  1831,  and  hilliam  Browne 
and  John  Browne^  became  his  legal  personal  represen- 
tatives. 

John  Ingram  Lockhart  died  in  August  1835,  and  Alder 
was  his  legal  personal  representative. 

A  bill  was  filed  by  the  Brownes  to  foreclose  the  mort- 
gage estate,  and  on  the  20th  oi  December  1841,  a  decree 
was  made  in  the  usual  manner  for  accounts  and  fore- 
closure. 

On  the  2nd  of  May  1842,  the  Master  reported,  that 
on  the  mortgage  to  Lockhart  there  was  due  from  Smith 
to  Lockharfs  estate  5436/.  Os.  3rf.,  and  that  on  the  mort- 
gage from  Lockhart  to  Browne  there  was  due  from  the 

estate 
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estate  of  Lockhart  to  the  estate  of  Browne  the  sum  of        1846. 

2136/.  125.  9rf.     A  day  was,  in  the  usual  manner,  ap-     ^^^-'^^"^ 

Lockhart 
pointed  for  payment,  and  default  being  made,  the  mort-  v. 

gaged  estate  was  foreclosed,  as  against  Smithy  on  the       Hardy, 

9th  of  December  1842.    On  the  2nd  of  February  1843, 

it  was  reported,  that  2401 A  18&  Id.  was  due  to  the 

estate  of  Browne  from  the  estate  of  Lockhart ;  a  day  was 

appointed  for  payment,  and  default  being  made,  the 

mortgage  was  ultimately  foreclosed  as  against  Alder  and 

the  Lockharts. 

After  this,  the  Brownesj  being  in  possession  of  the 
mortgaged  estate,  sold  it  absolutely  to  Mr.  Tomlinson 
for  1999/.,  and  the  estate  was  conveyed  to  him,  and 
was  now  entirely  out  of  the  power  of  the  Brownes.  It 
was  admitted  that  the  estate  had  been  fairly  sold. 

A  decree  was  afterwards  made  for  the  administration  ^ 

of  the  estate  of  John  Ingram  LockkarL  The  Bramnes 
went  in  under  the  decree,  and  claimed  to  be  allowed  to 
prove,  on  the  bond,  for  the  residue  of  the  mortgage  debt 
after  deducting  the  purchase-money,  as  a  debt  on  the 
covenant  or  bond,  against  the  estate  of  John  Ingram 
Lockhart ;  and  the  Master  having  allowed  their  claim  to 
the  amount  of  642/.  85.  lie/.,  Mr.  Alder^  the  legal  personal 
representative  of  John  Ingram  Lockhart^  took  exceptions 
to  the  report,  and  alleged  that  nothing  ought  to  have 
been  found  due  to  the  Brawnes. 

Mr.  Kinderdey  and  Mr.  Uoyd^  in  support  of  the  ex- 
ceptions. After  foreclosure  and  subsequent  sale,  the 
mortgagee  cannot  proceed  against  the  mortgagor  on  his 
other  securities.-  The  mortgagee  having  sold  the  estate 
at  his  own  risk,  and  for  his  own  benefit,  cannot,  in  the 
case  of  its  producing  less  than  his  debt,  call  on  the 
mortgagor  to  make  good  the  deficiency,  any  more  than 

the 
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the  mortgagor,  if  the  estate  sold  for  double  the  amount 
of  the  debt,  could  insist  on  the  return  of  the  surplus. 
The  original  contract  is  a  mere  pledge  of  the  estate, 
which  the  mortgagee  undertakes  to  restore  on  full  pay- 
ment of  the  debt.  By  foreclosure,  the  mortgagee  has 
elected  to  take  the  estate  in  satisfaction  of  the  debt, 
which,  in  equity,  has  become  extinguished,  by  the  con- 
version of  the  holder  of  the  pledge  into  an  absolute 
owner  of  the  mortgaged  property.  The  mortgagee  may 
still  at  law  proceed  on  his  other  securities,  but  a  Court 
of  Equity  will  not  allow  him  to  proceed,  unless  he  re- 
stores the  pledge  on  full  payment  of  what  is  due,  in 
other  words,  he  opens  the  foreclosure ;  but  if,  by  his 
course  of  dealing  with  the  property,  the  mortgagee  has 
disabled  himself  from  restoring  the  pledge,  after  taking 
it  by  foreclosure,  he  will  not  be  permitted  to  sue  the 
mortgagor  on  the  other  securities. 

The  case  of  Tooke  v.  Hartley  {a)  does  not  apply,  for 
there  the  estate  (as  was  observed  by  Lord  Eldon,  in 
Perry  v.  Barker  (6) },  ^^  sold  or  not  was  in  the  possession 
of  the  mortgagee."  He  could  therefore  give  effect  to 
the  rights  of  the  mortgagor  consequent  upon  the  open- 
ing of  the  foreclosure.  Here  the  estate  is  admitted  to 
be  completely  out  of  the  mortgagee's  power. 

The  mortgage  contains  no  power  of  sale,  and  this 
Court  has  no  jurisdiction  to  direct  a  sale  of  the  estate 
for  the  satisfaction  of  the  mortgage  debt ;  but  if  this 
course  of  proceeding  by  a  mortgagee  be  sanctioned,  the 
mortgagee  will  obtain,  indirectly,  that  to  which  he  is 
entitled  neither  by  contract  nor  by  the  course  of  the 
Court.     It  would  be  unjust  to  bind  a  mortgagor  by  a 

sale, 

(fl)  2  Brown^  C.  C.  125.,  and  (6)  8  Vet,  p.  530.,  and  see  5.  C 

Dicketu,  785.  13  Vet,  198. 
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sale,  made  without  his  concurrence,  and  in  his  absence, 
or  to  permit  a  mortgagee  to  sell  the  estate  at  the  risk  of 
a  mortgagor,  afler  a  lapse  of  time,  and  when  the  estate 
may  perhaps  have  become  deteriorated.  The  tendency 
of  Lord  Eldon*s  remarks  in  Perry  v.  Barker  is  certainly 
against  any  such  equity,  and  that  is*  confirmed  by  the 
ultimate  decision  in  the  case  (a)  made  by  Lord  Erskine^ 
after  a  communication  with  Lord  Redesdale^  when  the 
Court  was  of  opinion  that  the  foreclosure  was  opened ; 
and  that,  if  there  were  any  probability  that  tlie  mort- 
gagee could  get  the  estate  back  again,  he  ought  to  have 
a  time  limited  for  that  purpose :  here  it  is  admitted  to 
be  impossible. 


1846. 


LOCKUART 
V. 

Hardt. 


Mr.  LomideSi  for  other  parties  in  the  same  interest 


Mr,  Tw-ner  and  Mr.  Shapter^  for  the.  Brawties.  No- 
thing has  occurred  to  overrule  the  ^*  clear  opinion '' 
of  Lord  TTiurlow  in  Tooke  v.  Hartley :  "  that  an  action 
might  be  brought  for  the  difference  if  the  mortgaged 
estate  were  sold  out  and  out,  fairly,  without  collusion, 
and  for  the  best  price,  and  not  as  (through  some 
mistake)  stated  in  Peny  v.  Barker  (J),  if  the  estate  still 
remained  in  the  possession  of  the  mortgagee."  (c)  It  is 
evident  both  from  the  note  of  Chief  Baron  Richards  (c), 
and  the  report  of  the  same  case  in  Dickens  (d\  that 
the  estate  was  not  in  the  possession  of  the  mortgagee. 
According  to  the  report  of  Tooke  v.  Hartley  contained 
in  Dickens  («?),  Lord  Thuriow  was  clear  that  the  De- 
fendant, the  mortgagee,  under  the  mortgagor's  covenant 
in  the  mortgage  deed,  was  entitled  to  be  paid  what  was 
due  on  the  mortgage;    that  so  long  as  he  kept  the 

estate. 


(d)  13  Ves.  198. 
(b)  8Fe*.  p,531. 

Vol.  IX. 


(c)  See  2  Bro.  C.  C.  125  n. 
iBeU't  cd.) 

(d)  2  Dickens,  785. 
A  a 
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1846.  estate,  he  must  take  the  pledge  as  a  satisraction,  because 
by  not  knowing  what  it  would  produce,  he  could  not 
say  anything  was  due,  but  if  he  sold  the  estate  fairly, 
and  without  collusion,  and  for  the  best  price,  it  would 
then  appear  whether  it  produced  the  amount  of  the 
money  reported  due,  and  to  the  extent  of  what  it  did 
not,  the  mortgagee  had  a  right,  and  so  it  was  now 
established,  to  bring  an  action  against  the  mortgagor 
to  recover  the  deficiency,  and  therefore  his  Lordship 
disallowed  the  cause,  and  dissolved  the  injunction* 

It  must  be  remembered,  that  the  mortgagee  has  a 
legal  Hght  which  ought  not  to  be  controlled  by  a 
Court  of  Equity,  except  on  principles  of  equity.  The 
debt  remains  unpaid,  the  value  of  the  pledge  has  been 
fairly  realised,  and  the  deficiency  ascertained;  why, 
while  there  is  a  legal  contract  for  repayment,  a  legal 
remedy  to  recover  it,  and  a  sufficiency  of  assets,  is  a 
mortgagee  to  be  deprived  of  payment  of  his  just  debt  ? 

They  also  referred  to  Mason  v.  Bo^  (a),  and  Dyson 
V.  Morris*  (b) 

Mr.  Kindersley^  in  reply. 

The  Master  of  the  Rolls. 

The  contract,  in  this  case,  consisted  of  a  pledge  of 
land  accompanied  by  a  covenant  and  bond,  and  the 
mortgagor  expected,  no  doubt,  that  on  full  payment  of 
the  debt  he  would  have  the  estate  back  again. 

A  mortgagee  may  pursue  all  his  remedies  at  the 
same  time.     If  he  obtains  full  payment  by  suing  on 

the 
(a)  2  Myl,  4-  Cr.  443.  {h)  1  Hare,  413.,  and  2  Pow. 

Mortg,  1001.  fi. 


LOCKHART 


Hardy. 
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the  bond  he  prevents  a  foreclosure.  If  only  part  pay-  1S46. 
ment  is  obtained,  he  must  account  for  what  he  has  re- 
ceived, and  may  foreclose  for  the  residue.  If  a  mortgagee  v, 
obtains  a  foreclosure  first,  and  alleges  that  the  value  of 
the  estate  is  insuflScient  to  pay  what  is  due  to  him,  he 
is  not  precluded  from  suing  on  the  bond ;  but  if  he 
thinks  fit  to  do  so,  he  must  give  the  mortgagor  a  new 
right  to  redeem  notwithstanding  the  foreclosure,  and 
the  mortgagor  may  file  a  bill  to  redeem.  I  apprehend 
that  so  long  as  the  mortgagee  holds  the  estate,  and  is 
able  to  give  effect  to  the  mortgagor's  right  to  redeem, 
he  may  proceed  on  the  bond. 

But  that  is  not  the  question  here ;  for  the  mortgagee 
has  foreclosed,  and  afterwards  sold  the  estate,  and  he 
now  proceeds  on  the  bond.  But  how  can  the  estate  be 
had  back  ?  Lord  TAurlow  thought,  that  if  the  estate  were 
properly  sold,  the  mortgagee  might  recover  the  dif- 
ference. Lord  Eldon  seems  to  have  entertained  a  dif- 
ferent opinion,  and  the  question  now  before  me  seems 
to  be  to  determine  between  these  conflicting  opinions. 
I  will  take  time  to  consider. 


T^  Master  of  the  Rolls.  j^^^  18, 

It  must  be  borne  in  mind,  that  this  is  a  case  of 
mortgage  with  other  securities,  and  not  a  case  of  trust 
to  sell,  accompanied  by  other  securities. 

It  is  decided,  that  if  a  debt  is  secured  by  the  mort- 
gage of  a  real  estate,  and  also  by  covenant  and  by 
bond,  the  mortgagee  may  pursue  all  his  remedies  at 
the  same  time.  If  he  obtains  full  payment  on  the 
bond  or  covenant,  the  mortgagor  is,  by  the  fact  of  pay- 
Aa  2  ment, 
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ment,  entitled  to  redeem  the  estate,  and  foreclosure  is 
prevented  or  not  allowed* 

But  if  the  mortgagee  obtains  only  part  payment  on 
the  bond  or  covenant,  he  may  go  on  with  his  fore* 
closure  suit,  and  giving  credit,  in  account,  for  that 
which  he  has  recovered  on  the  bond  or  covenant,  he 
may  foreclose  for  nonpayment  of  the  remainder. 

On  the  other  hand,  if  he  obtains  foreclosure  firsts 
and  alleges  that  the  value  of  the  estate  is  not  sufficient 
to  satisfy  the  debt,  he  is  not  absolutely  precluded  from 
suing  on  the  bond  or  covenant  But  it  is  held  that  by 
doing  so,  he  gives  to  the  mortgagor  a  renewed  right 
to  redeem,  or  in  other  words,  opens  the  foreclosure ; 
and  consequently,  upon  the  commencement  of  an  action 
against  him  on  the  bond  after  foreclosure,  the  mort- 
gagor may  file  a  bill  for  redemption,  and  upon  pay- 
ment of  the  whole  debt  secured  by  the  bond,  he  is  en- 
titled to  have  the  estate  back  again,  and  the  securities 
given  up,  and  I  conceive  that  after  foreclosure,  the 
Court  will  not  restrain  the  mortgagee  from  suing  on 
.the  bond,  provided  he  retains  the  mortgaged  estate  in 
his  own  power,  ready  to  be  redeemed,  in  case  the 
mortgagor  should  think  fit  to  avail  himself  of  the  open- 
ing of  the  foreclosure. 

The  question  now  is,  whether  such  an  action  can  be 
sustained,  after  the  mortgagee  has  sold  the  estate,  and 
deprived  himself  of  the  power  of  restoring  it  to  the 
mortgagor  on  full  payment  of  the  whole  debt.  It  does 
not  seem  unreasonable,  when  the  difierence  between 
the  whole  debt  and  the  price  of  the  estates,  fairly  sold, 
is  all  that  is  sought  to  be  recovered  in  the  action.  But 
I  apprehend,  that  the  rules  as  to  opening  the  fore- 
closure are  founded  on  this,  that  in  this  Court,  the 

mortgagor, 
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mortgagor,  if  he  does  not  pay  the  whole  debt,  may 
lose  the  whole  estate  however  valuable ;  but  that  if  he 
does  pay  the  whole  debt,  he  is  entitled  to  have  the 
estate  restored  to  him,  and  it  seems  to  follow,  that  the 
mortgagee,  having  got  the  estate,  is  not  to  proceed 
against  the  mortgagor  for  full  payment,  if  he  cannot 
restore  the  estate.  If  this  be  so  whilst  the  estate  re- 
mains in  his  hands,  how  can  it  be  altered  by  any 
separate  dealing  of  his  own  with  the  estate,  without  the 
consent  of,  or  any  agreement  with  the  mortgagor  ? 


1846. 


LOGKHART 

V, 

Hardy. 


The  mortgagee  had,  by  his  securities,  a  right  to  fore* 
close  the  mortgage,  and  if  he  thought  the  estate  in- 
sufficient, a  further  right  to  proceed  on  his  personal 
securities,  thereby  giving  to  the  mortgagor  a  renewed 
right  to  redeem :  but  when  he  has  so  dealt  with  the 
estate,  that  the  mortgagor  cannot  redeem,  it  appears  to 
me,  that  he  is  not  entitled  to  proceed,  and  that  this 
Court  would  restrain  him  from  proceeding  on  the  per- 
sonal securities.  I  think,  therefore,  that  the  exceptions 
to  the  Master's  report  must  be  allowed. 


It  must  be  owned  that  the  case  of  Tooke  v.  Hart*^ 
ley  (fl),  and  the  case  of  Perry  v.  Barker  (6),  have  left 
this  matter  in  great  obscurity,  and  I  find  it  difficult 
to  understand  the  various  opinions  stated.  I  proceed 
upon  this,  that,  in  equity,  the  mortgagee  is  bound 
to  restore  the  estate  on  full  payment  of  the  debt; 
and  that  having  sold  the  estate,  and  thereby  disabled 
himself  from  restoring  it,  he  is  not  in  a  condition  to  de-* 
mand  payment  of  the  whole  debt,  which  he  does,  when 
he  sues  on  the  bond.  If  he  sued  on  the  covenant,  he 
might  lay  his  damages  at  the  difference  between  the 
debt  and  the  price  of  the  estate  sold.     This  would  be 

obtaining 


(a)  2  Bro,  C.  C.  125.,  and  2  Dick,  785. 
Aa  S 


(b)  8  Vet.  527. 
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1846.  obtaining  full  payment  of  the  debt,  taking  the  value  oF 
the  estate  as  part.  I  incline  to  think  that  it  would  be 
altering  the  nature  of  the  contract  between  the  parties, 
and  giving  to  the  mortgagee  the  benefit  of  a  trost  for 
sale  with  a  bond  or  covenant  for  the  deficiency,  instead 
of  a  mortgage  bond  or  covenant.  It  might  be  reasonable 
to  do  this,  and  desirable  to  have  it  done,  but  it  does  not 
appear  to  me  that  such  is  the  law  at  present. 


NoTB.  —  See  Schoole  v.  Sail,  1  Sch.  ^  Lef,  176. ;  StokoeY,  Sobson, 
3  Ves.  Sf  B,  51. ;  Smth  v.  BickneU,  lb.  n. ;  Shelmardme  v.  Harrop, 
6  Mad.  39. ;  Bentmdt  v.  WilHnk,  2  Hare,  1. 


^^uifil^'  LINDGREN  v.  LINDGREN. 


In  1843,  a  tes-  TTfOR  some  time  before  and  up  to  the  13th  of  March 

tatnx  made         "^ 


■po] 

several  be-^  1840,  the  testatrix,  Susanna  Stanley^  was  entitled  \o 
amount  of  ^^  1000/.  Bank  8  per  cent,  annuities,  standing  in  her  name 
1000/.,  "  of  in  the  books  of  the  Governor  and  Company  of  the 
Snt-^cois^ofsT  Bank  of  England.  She  had  been  in  the  habit  of  re- 
then  standing  ceiving  the  dividends  herself.  On  the  day  mentioned, 
the  books  of  ^^^  "^^ni  to  the  Bank  and  sold  her  stock  for  the  sum  of 
^^^^^^?^  903/.  155.,  for  which  she  received  a  cheque  appearing 

The  testatrix  to  be  drawn  by  James  Wilson  on  Williams^  Deacon^  & 
died  in  the  Qq^ 

same  year,  and 

had  not,  at  the  date  of  the  will,  or  at  her  death,  any  stock  whatever  standing 
in  the  Bank  books.  It  appeared,  however,  from  extrinsic  evidence,  that  in  1840, 
she  had  had  a  sum  of  1000/.  Bank  annuities  standing  in  her  name,  which  she 
sold  out  and  lent  to  A,  B,,  he  paying  her,  down  to  her  death,  a  sum  equal  to  the 
dividends.  It  was  held,  that  extrinsic  evidence  was  admissible  to  prove  how  the 
mistake  in  description  arose,  and  that  the  legatees  were  entitled  to  a  sum  equal 
to  the  value  of  1000/.  consols  at  her  death. 

The  decision  in  Selwood  v.  MUdmay  (3  Vet,  306.)  explained,  and  the  effect  of  the 
decree  therein  stated. 

The  case  of  Selwood  v.  Mildmay  is  not  overruled  by  the  cases  o(  Miller  v.  TYaver^ 
(8  Bing,  244.)  and  Doe  dem,  Hitcockt  v.  Hiscockt  (5  M.  ^  W.  363.) 
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Co.  She  then  called  on  the  Plaintiff,  who  had  for  a  1846. 
long  time  been  intimately  acquainted  with  her  and  her 
family,  told  him  what  she  had  done,  and  requested  him 
to  take  charge  of  the  money  for  which  she  had  sold  her 
stock,  and  give  her  interest  for  it,  to  the  amount  of  the 
dividends  which  she  had  previously  received  on  the 
stock  itself. 

The  Plaintiff  having  consented  to  this,  she  gave  him 
the  cheque  for  908/.  155.  He  afterwards  received  the 
amount,  and  caused  it  to  be  paid  to  the  credit  of  his 
private  account  with  the  Bank  of  England^  and,  thence- 
forward, he  paid  to  the  testatrix,  by  way  of  interest  on 
the  sum,  SOZ.  a  year,  being  the  amount  which  she 
formerly  received  as  dividends  on  her  stock,  and  at  the 
times  when  she  had  been  accustomed  to  receive  her 
dividends ;  this  course  of  proceeding  continued  up  to 
the  time  when  the  testatrix  made  her  will. 

At  the  date  of  her  will,  and  at  the  time  of  her  death, 
she  was  not  possessed  of  or  entitled  to  any  Bank  S  per 
cent,  annuities,  or  any  other  stock  standing  in  her  name 
in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  Efigland. 

She  made  her  will  on  the  13th  day  of  Maj/  1843,  and 
thereby  bequeathed  as  follows :  —  "I  hereby  give  and 
bequeath  unto  Adolphus  Lindgren  (meaning  the  Plain- 
tiff), 500Z.  of  the  stock  3  per  cent,  consols  now  standing  in 
my  name  in  the  books  of  the  Bank  of  England;  lOOL 
of  the  said  3  per  cent,  consols  I  give  and  bequeath  to 
Mary  Ann  Eleanor  Lindgren,  wife  of  the  said  Adolphus 
Lindgren  ;  1 00/.  of  the  said  3  per  cent,  consols  I  give 
and  bequeath  to  Adolphus  Lindgren,  jun.,  the  son  of  the 
aforesaid  A,  Lindgren ;  100/.  of  the  said  3  per  cent, 
consols  I  give  and  bequeath  to  Susanna  Lindgren,  the 
A  a  4;  daughter 
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daughter  o(  Joseph  Lindgren;  \QOL  of  the  said  3  per 
cent,  consols  I  give  and  bequeath  unto  Sarah  Statdey^ 
and  1 00/.  of  the  said  3  per  cent,  consols  I  give  and  be- 
queath unto  Emma  Hoare'*  She  gave  the  rest  oF  her 
property  to  the  Defendant  Jane  Lady  Blizard^  whom 
she  described  as  Lady  Jane  Blizard,  and  she  appointed 
the  Plaintiff  sole  executor  of  her  will. 


The  testatrix  died  on  the  18th  day  of  May  1843,  and 
her  will  was  proved  by  the  Plaintiff. 

The  testatrix  having  no  such  stock  as  was  described  in 
her  will,  nor  any  other  stock  standing  in  her  name  in 
the  books  of  the  Bank,  a  question  arose  what  was  the 
effect  of  her  will  purporting  to  give  the  stock,  or  what 
was  meant  to  be  given  by  the  description  of  ^^  stock  "  in 
the  will. 

By  the  decree  it  was,  amongst  other  things,  referred 
to  the  Master  to  inquire  and  state  to  the  Court,  whether 
the  testatrix  was,  at  the  time  of  her  death,  or  when  l|ist 
before  that  time,  possessed  of  or  entitled  to  any  and 
what  Bank  3  per  cent  annuities,  or  any  other  and  what 
stock  standing  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  and  the  Master  was  at 
liberty  to  state  any  circumstances  relating  to  that  in- 
quiry specially  as  he  should  think  fit.  The  Master,  upon 
the  evidence  of  Mr.  Wilson  the  stockbroker,  and  other 
evidence,  in  substance,  found  to  the  effect  before  stated; 
and  the  cause  now  came  on  to  be  heard  for  further 
directions  on  the  report. 


Mr.  Kindersley  and  Mr.  Eogers^  for  the  Plaintiff,  and 
Mr.  Turner  and  Mr.  G.  L.  Russell,  for  the  Defendants 
except  Lady  Blizard  the  residuary  legatee,  Mrs.  Slan^ 
ley,  and  Emma  Hoare  (an  infant),  contended,  that,  under 

the 
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the  circumstances,  it  ought  to  be  deemed,  that  the  tes-« 
tatrix,  in  describing  the  stock  standing  in  her  name, 
mistook  the  denomination  of  this  part  of  her  property,     *'"'*^"' 
and  meant  to  give  legacies  which  ought  to  be  satisfied     Lindgren. 
out  of  her  personal  estate. 

Mr.  Pcanry  and  Mr.  JVilkockf  for  Lady  Blizard^  ar* 
giied,  that,  as  the  testatrix  had  no  stock,  nothing  could 
pass  by  her  will  under  the  name  or  description  of  stock, 
and  that  the  legacy  failed  altogether  for  want  of  the 
subject  or  thing  purported  to  be  bequeathed.  They 
also  argued  that  extrinsic  evidence  was  inadmissible. 

Selwood  V.  Mildmay  (a),  fVigram  on  Wills  {b\  Miller 
V.  Trovers  (c),  Doe  d.  Hiscocks  v.  Hiscocks  (rf),  Day  v. 
^'■'g'  (^)»  PeiUicost  V.  Ley  (g),  Dobson  v.  Waterman  (A), 
Evans  v.  Tripp  («),  Anther  v.  Anther  (*),  Essington  v. 
Vashon  (/),  Beaumont  v.  Fell  (»i),  2>  Grice  v.  Finch  (w), 
Dingwell  v.  Askew  (o),  Wetherby  v.  Dixon^  (p) 

The  Master  of  the  Rolls.  Juiy  28. 

I  cannot  assume  that  the  testatrix  meant  nothing  by 
her  bequest,  or  that  she  caused  it  to  be  inserted  in  her 
will  in  mere  mockery,  meaning  only  to  delude  and  dis- 
appoint the  objects  of  a  pretended  bounty. 

It  ought  rather  to  be  assumed,  that  she  had  a  rational 
meaning ;  and  the  real  question  is,  whether  that  mean- 
ing, 

ia)  3  Vet,  306.  (t)  6  Mad.  91. 

(5)  Pp.  83.  103.  164.  3d  ed.  (k)  13  Shnont,  422. 

(c)  8  Bing,  244.  and  1  Moore  (/>  3  Mer,  434. 

*  Sc.  342.  (to)  2  P.  Wnu.  141. 

(d)  5  Mee.  *  W,  363.  (»)  3  Mer.  50. 

(e)  I  P.  Wmt.  286.  (o)  1  Cox,  427. 

(g)  2  Jac.  4-  W.  207.  (p)  G.  Coo?;<rr,  C,  C.  279. 

(A)  3  Kef.  308. 
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1846.        ing,  or  the  true  effect  of  her  will,  can  be  discovered  by" 
{^^^^^     the  addition  of  evidence,  consistently  with  the  rules  of 
o.  the  law. 

LiNDORBN. 

Upon  the  face  of  the  will  all  is  clear  and  free  from 
ambiguity:  whatever  ambiguity  there  may  be,  it  is 
latent.  No  difficulty  occurs,  till  it  appears,  by  evidence 
from  without,  that  the  testatrix  had  not,  at  the  date  of 
her  will,  the  stock  which  she  purported  to  bequeath. 

The  authority  principally  relied  on  by  the  Plaintiff 
and  the  Defendants  who  concur  with  him,  is  the  case  of 
Selwood  V.  Mildmay.  {a)  In  that  case,  the  testator  was 
possessed  of  certain  4  per  cent  Bank  annuities.  He 
sold  the  whole  in  February  1 792,  and  with  the  produce 
purchased  Long  annuities.  From  February  1792  (the 
time  of  the  sale),  at  the  date  of  his  will,  and  up  to  the 
time  of  his  death,  he  held  no  Bank  4  per  cent,  an- 
nuities. By  his  will,  dated  the  26th  day  of  January 
1796,  he  gave  to  his  wife  Elizabeth  the  interest  and 
proceeds  of  1 250/.,  which  he  described  to  be  ^^  part  of 
his  stock  in  the  4  per  cent,  annuities  of  the  Bank  of 
England^  for  and  during  the  term  of  her  natural  life, 
together  with  such  dividends  as  should  be  due  upon  the 
said  1250/.  at  the  time  of  his  decease;"  and  after  the 
decease  of  his  wife,  he  gave  the  said  stock  to  several  of 
his  relations,  in  certain  shares  and  proportions,  always 
calling  it  his  4  per  cent,  stock ;  and  he  disposed  of  the 
residue.  There  being  no  ambiguity  on  the  face  of  the 
will,  it  was  held,  that  evidence  ought  to  be  admitted 
"  to  prove,  not  that  there  was  a  mistake,  for  that  was 
clear,  but  to  shew  how  it  arose," — "that  it  was  clear 
the  testator  meant  to  give  a  legacy;  but  mistook  the 
*  fund.      He    acted  upon   the  idea  that   he   had   such 

stock." 
(a)  3  Vet,  306. 
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stock."  If  the  testator  ^^had  had  the  stock  at  the  time,  it  1846. 
woald  have  been  considered  that  the  legacy  was  specific, 
and  that  he  meant  that  identical  stock,  and  apy  act  of  his 
destroying  that  subject  would  be  a  proof  of  animus  revo^ 
candi  i  but  if  it  was  a  denomination,  not  the  identical 
corpusy  in  that  case,  if  the  thing  itself  could  not  be 
found,  and  there  was  a  mistake  as  to  the  subject  out  of 
which  it  was  to  arise,  that  would  be  rectified;"  and  it 
was  declared,  that  the  legatees  of  the  1250Z.  stock  were 
entided  to  be  paid  their  legacies  out  of  the  personal 
estate. 

It  is  very  necessary  to  observe,  that  in  the  case  of 
Selwood  V.  Mildnuyy  the  evidence  was  received,  only 
for  the  purpose  stated  by  the  Master  of  the  Rolls  in  his 
judgment,  and  not,  as  it  has  been  erroneously  supposed, 
for  the  purpose  of  shewing,  that  the  testator,  when  he 
used  the  erroneous  description  of  4  per  cent,  stock, 
meant  to  bequeath  the  Long  annuities,  wliich  he  had 
purchased  with  the  produce  of  the  4  per  cent  stock, 
and  that  the  result  of  the  cause  was,  not  to  substitute 
another  specific  subject,  in  the  place  of  a  specific  legacy 
which  the  will  purported  to  bequeath:  —  not  to  sub- 
stitute the  Long  annuities,  which  the  testator  had  and 
did  not  purport  to  give,  for  the  4  per  cent.  Bank  an* 
nuities,  which  he  had  not  and  did  purport  to  give.  The 
absence  of  the  fund  purported  to  be  given  shewing  that 
a  specific  legacy  was  not  intended,  other  evidence  was 
admitted  to  shew  how  the  mistake  arose ;  and  this  being 
clearly  shewn,  it  was  held,  that  the  legatees  were  en- 
titled to  payment  out  of  the  general  personal  estate;  and 
the  decree  declared,  that  the  legatees  were  entitled  to 
be  paid  their  legacies,  to  the  amount  of  the  Bank  4  per 
cent,  annuities  purported  to  be  given,  and  that  such 
legacies  were  to  be  valued  according  to  the  market 
price  the  Bank  4  per  cent,  annuities  bore  on  the  day  of 

the 
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the  testator's  death.  This  was  the  principle  of  the 
decree;  but  on  the  allegation,  that  the  estate  was  not 
sufficient  to  pay  the  legacies  in  full,  provision  was 
made  for  their  abatement  and  for  payment  of  certain 
debts;  and  it  was  ordered,  that  the  Long  annuities  should 
be  sold,  and  the  proceeds  applied  as  was  directed. 


The  circumstances  of  Selxcood  v.  Mildmay  are  very 
like  those  of  the  case  now  under  consideration ;  and  I 
think  that,  if  that  authority  has  not  been  overruled,  I 
ought  to  be  governed  by  it. 

The  cases  of  Miller  v.  Trovers  (a)  and  Hiscocks  v. 
Hiscoclcs  (i)  were  cited,  for  the  purpose  of  shewing  that 
Sclwood  V.  Mildmay  has  been  overruled. 

In  the  former  {Miller  v.  Trovers)  the  testator  de- 
vised all  his  freehold  and  real  estates  in  the  county  of 
Limerick  and  in  the  city  of  Limerick  to  trustees  and 
their  heirs.  He  had  no  real  estate  in  the  county  of 
Limerick^  but  a  small  real  estate  in  the  city  of  Limerick^ 
and  considerable  estates  in  the  county  of  Clare.  It  was 
held,  that  parol  evidence  was  not  admissible,  to  shew 
that  the  testator's  intention  was,  that  his  real  estates  in 
the  county  of  Clare  should  pass.  In  the  judgment  (c) 
the  case  of  Selwoodv.  Mildmay  is  mentioned,  as  if  it  had 
been  held,  that  the  Long  annuities  which  had  been  pur- 
chased with  the  ^4  per  cent  stock  should  pass,  rather 
than  that  the  will  should  be  altogether  inoperative, 
which  appears  to  have  been  a  mistake.  The  false  de- 
scription was  rejected,  and  the  legacies,  as  I  have  stated, 
were  held  to  be  payable,  not  by  a  substitution  of  the 
L-ong  annuities,  but  out  of  the  general  personal  estate,  of 

which 


(a)  1  Moore  ^  Scott,  342. ;  8 
JSing,  244. 


(b)  5  Meet.  *  WeUbif,  p.  370. 

(c)  1  Moore  4-  ScoU,350. 
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which  the  Long  annuities  were  part.  No  evidence  was 
admitted,  for  the  purpose  of  shewing  that  the  testator 
meant  specifically  to  bequeath  the  Long  annuities,  when 
he^  used  the  description  of  4?  per  cent,  stock.  The  case 
of  Miller  v.  Trovers  does  not,  therefore,  appear  to  me  to 
be  inconsistent  with  Selwood  v.  Mildmay. 

In  Hiscocks  v.  Hiscocks{a),  the  testator  devised  to 
his  son  John  Hiscocks  for  life,  remainder  to  John  his 
eldest  son  for  life,  remainder  over.  At  the  date  of  the 
will,  John  HiscockSy  the  son,  the  first  devisee  for  life, 
had  been  twice  married ;  he  had  one  son  Simon  by  his 
first  wife,  and  by  his  second  wife  an  eldest  son,  John. 
Evidence  of  the  instructions  given  by  the  testator  for 
his  will,  and  declarations  of  his  intentions,  were  not  ad- 
mitted to  prove  which  of  the  two  grandsons  was  meant. 
In  this  case  Selwood  v.  Mildmay  is  noticed  as  having 
been  doubted  in  Miller  v.  Trovers.  The  erroneous 
view  of  it  which  appears  to  have  been  taken  is  not 
noticed ;  and,  when,  it  is  remarked  that  evidence  of  in- 
structions for  the  will  was  received,  it  is  not  observed 
that  it  was  only  admitted  as  part  of  the  evidence  to 
shew  how  the  mistake  was  made,  i.  e*  for  the  purpose 
of  shewing  that  the  erroneous  description  was  copied 
from  a  former  wilK 


1846. 


LiNDGREN 

V, 
LiNDGREN. 


Under  these  circumstances,  I  do  not  think  that  the 
case  of  Selwood  v.  Mildmay  is  overruled  by  the  cases  of 
Miller  v.  Trovers  and  Hiscocks  v.  Hiscocks ;  and,  con- 
sidering myself  to  be  bound  by  the  authority,  I  shall 
make  a  similar  decree,  declaring  that  the  several  lega- 
tees are  entitled  to  their  several  legacies,  to  the  amount 
of  lOOO;.  Bank  3  per  cent,  annuities;  and  that  such  le- 
gacies are  to  be  valued  according  to  the  market  price 
the  3  per  cent.  Bank  annuities  bore  on  the  day  of  the 
testatrix's  death. 

(a)  5Mee.^W.363. 
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Feb.2i.  HEMING  V.  ARCHER. 

An  estate  fXlHIS  case  is  reported  ante  (a),  where  it  appears, 
party  to  a  suit,  ^^^  ^^  estate  had  been   sold  under   the  decree 

for  payment  ^jf  ^\^^  Court  fbr  payment  of  the  testator's  debts;  that 
tor's  debts,       the  trustee  under  the  will  having  disclaimed,  the  estate 

and  which,  by  ^^g  vested  in  the  testator's  heir  at  law.  durinir  the  life 

the  disclaimer  '  ^ 

of  a  trustee,      oi  Joseph  Archer^  on  certain  trusts,  with  legal  remainders 

Se  h^'ptir™  ^  ^^^  children  of  Joseph  Archer  (who  was  still  living 
outer  vie,  with  and  had  four  infant  children),  as  tenants  in  common, 
mundi^tothe  ^"^  ^^^^  ^"  effectual  conveyance  of  the  estate  could 
children  of  il.  jjqj  \^  made  to  the  purchaser,  inasmuch  as  the  case 
Uving)  as  te-  did  not  come  within  the  twelfth  section  of  the  1  W.  4. 
moT  *  TtT^'  ^'  *'^-  enabling  the  tenant  for  life  to  convey  the  fee, 
purchase  and,  as  under  the  eleventh  section,  the  infants  could 

Court!  ^The*    convey  no  more  than  the  interest  which   each  infant 

case  appeared    himself,  if  of  full  age,  might  have  passed  without  order. 

not  to  be 

within  the 

1  fF.  4.  C.47.,        The  cause  again  came  on,  and  a  petition  was  pre- 

effective  con-    sented,   asking    for   the  distribution   of  the   purchase 

veyance  could  money  which  was  in  Court.     This  was  objected  to  by 

be  made  until  ■'  i  .  j     i         i      *. 

the  death  of     the  purchasers,  who  said,  that  the  fund  ought  not  to  be 

the  purdi'JwT'  ^^^  ^'^^  ""^"'^  ^^^^  ^^  obtained  valid  conveyances. 

money  ought 

oibiited.  ^^*  Kindei'sley  and  Mr.  Daniel^  in  support  of  the  pe- 

tition. The  sale  is  under  the  Court,  and  the  objection 
is  one  of  conveyance,  and  not  of  title.  The  purchaser 
is  a  party  to  the  cause,  and  therefore  knew  the  title  he 
was  purchasing. 

Mr. 

(a)  7  Beav,  515.  ^  8  Beav,  294. 
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Mr.  Turner  and  Mr.  Bloxaniy  for  the  Defendant  and 
purchaser  Tfiomloe, 

Mr.  Roupell^  Mr.  Bir-dj  and  Mr.  Faberj  for  other 
parties. 

The  Master  of  the  Rolls. 

My  impression  is,  that  this  matter  can  only  be  set 
right  by  an  act  of  parliament  No  conveyance  can  be 
made  of  these  estates  until  the  class  of  children  has 
been  determined,  and  that  cannot  be  ascertained  until 
the  deaths  of  their  parents. 

The  purchaser  cannot  be  fixed  with  the  consequence 
of  not  knowing  that  the  act  of  parliament  was  deficient 
in  its  operation,  and  that  no  effective  conveyance  could 
be  made  under  its  provisions.  Can  you  get  over  the 
objection  ? 

Mr.  Kindersley  admitted  he  could  not,  and  he  took  a 
reference  to  the  Master  to  ascertain  whether  it  would 
be  for  the  benefit  of  the  parties  to  apply  for  an  net  of 
parliament  to  enable  a  good  title  to  be  made. 


NoTB.  —  See  Noel  v.  Wettmy  Cooper ^  138. ;  BuUock  v.  BuUock, 
1  Jac.  4*  W,  603. ;  Morris  v.  Clarhon,  3  Sunm.  p.  560. ;  Uvedale  y. 
Uvedalcy  3  Aik.  117. ;  Blaich  y.  Agm,  1  Aik.  420. ;  2  Sug.  Vendort, 
193.  (10th  ed.) 
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Feb.  28.  WHITTON  V.  FIELD. 

Bequest  to       HpHE  testator  by  his  will,  dated  the  8th  of  December 

one  for  life»  I  . 

with  remainder  1802,  expressed    himself  as  follows:  —  "I  give 

others^  wTth  a   *"^  bequeath  unto  my  present  loving  wife  Elizabeth 

clause  of  sur-    WooUard^  all  my  Bank  stock,  to  the  amount  of  1200?. 

vivorshiD  **  if 

one  or  the        Stock  in  the  four  per  cents  in  the  Bank  of  England^ 

other  (of  the     to  her  for  her  life;  and  after  her  death,  to  be  equally 
die.'*    Held,     divided  amongst  my  children,  Jarnes  fVooUardsLud  Sarah 

that  the  8ur.      Woollard,  by  my  last  wife  Sarah  Woollard.     But  it  is 
vivorship  had  ^      ^     j      j 

reference  to  my  will  and  desire,  that  in  case  of  issue  in  this  present 

the  tenant^for  "^^^"»g^>  ^^  be  equally  divided  amongst  them,  and  my 

life,  and  not  son  and  daughter  James  WooUard  and  Sarah  WooUardy 

testator  ;  and  share  and  share  alike.     And  if  one  or  the  other  should 

one  of  the  re-  ^i^^  or  in  case  of  no  issue  of  this  present  marriaire,  then 
maindermen  ,        ,    ,                     ,             .                     .            /.  ,       •• 
having  sur-  the  whole  to  go  to  the  survivor  or  survivors  of  them. 
vived  the  tes- 
tator, but  pre- 
deceased the  By  a  codicil,  he  proceeded  as  follows :  —  '<  And  my 

theTurW^^'  mind  and  will  is,  that  in  case  of  the  death  of  both  my 
was  held  en-     children,  James  Woollard  and  Sarah  WooUard^  by  my 
share  by  sur-    '^^  ^'^^  SaraJi  Woollard^  the  whole  of  my  estates.  Bank 
vivorship.         stock,  goods  and  chattels,  to  be  at  the  disposal  of  my 
present  wife  Elizabeth  WooUardj  if  she  is  the  survivor 
of  my  two  children,  James  Woollard  and  Sarah  Wool- 
lardy  before-mentioned." 

The  testator  died  shortly  after,  having  no  children 
by  his  second  marriage.  James  Woollard  was  con- 
victed of  felony  and  died  in  1830;  and  the  testator's 
widow  died  in  184>1,  leaving  Sarah  Woollard^  the  daugh- 
ter, her  surviving. 

The 
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The  bill  was  filed  by  Sarah  Woollard,  the  testator's        1846. 
daughter,  claiming  the  whole  legacy. 

Mr.  Turner  and  Mr.  Skeffieldy  for  the  Piaintifi;  ar- 
gued, that  the  Plaintiff  was  entitled  to  the  whole  by 
survivorship;  and  that  the  death  of  the  legatee,  referred 
to  in  the  will,  meant  death  in  the  lifetime  of  the  tenant 
for  life. 

Mr.  Wray^  for  the  Attorney-General,  insisted,  that 
where  there  was  an  absolute  gift,  with  a  gift  over  in  case 
of  the  death  of  the  legatee,  the  event  contemplated  had 
always  been  held  to  be  death  in  the  lifetime  of  the  tes- 
tator. Home  V.  PiUans{a);  and  that  the  Crown,  in 
right  of  James  WooUard^  was  entitled  to  a  moiety  of 
the  fund. 

Mr.  Randellf  for  the  personal  representative  of  the 
testator. 

ITie  Master  of  the  Rolls  said,  that  the  survivorship 
must  mean  survivorship  during  the  life  of  the  tenant 
for  life,  and  this  construction  was  fortified  by  the  subse- 
quent clause  contained  in  the  codicil. 


Declare,  that  the  Plaintiff  Sarah  Whittorii  is  absolutely 
entitled  to  the  remaining  moiety  of  the  legacy  of  1200/. 
stock,  &c.     Reg.  Lib.  1845  B.  fo.  518. 

(a)  2Myl.iKAb. 
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Feb.  27.  28. 
AprU\%. 

Upon  an  ul- 
timate limit- 
ation to  a  tes- 
tator's next 
of  kin,  Held, 
that  the  next 
of  kin  at  the 
testator's 
death,  and  not 
those  at  the 
time  when 
such  ultimate 
limitation  took 
effect,  were 
entitled. 

Where, 
afler  specific 
limitations, 
a  testator 
gives  his  pro- 
perty to  hb 
next  of  kin, 
much  weight 
is  not  to  be 
attached  to 
that,  which  is 
supposed  to 
be  the  testap 
tor's  intention 
in  favour  of 
or  against  par- 
ticular persons 
as  his  next  of 
kin;  for  infinite 
variations  may 
take  place  in 
that  class 
between  his 
will  and  his 
death.     It  is 
probable,  that 
a  testator,  in 
such  cases, 
means  to  pro- 
vide for  par- 
ticular per- 
sons, and  then 
adds  that,  if 
they  fail,  then 
the  law  may 
take  its  course. 


SEIFFERTH  v.  BADHAM. 

riAMUEL  JOHN  MAUD,  by  his  will,  dated  the 
^  4?th  day  of  February  1820,  directed  his  executors  to 
place  in  the  public  funds  a  legacy,  the  interest  of  which 
he  directed  them  to  pay  half  yearly  to  his  son  Samuel 
Diederich  Maud,  during  his  life,  who  was  to  have  liberty 
to  dispose  of  the  same  by  his  will,  but  not  in  any  way 
to  dispose  of  the  same  during  his  life. 

On  the  31  St  ot  August  1832,  Samuel  Diederich  Maud, 
by  his  will  of  that  date,  gave,  devised,  and  bequeathed, 
to  Benjamin  Seifferth  and  John  Enna,  all  his  freehold, 
leasehold,  and  personal  estates  not  before  bequeathed, 
of  what  nature  soever,  which  he  might  be  possessed  of 
or  entitled  to  at  the  time  of  his  death ;  to  hold  the  same 
on  certain  trusts  therein  mentioned,  and  from  and  im- 
mediately after  the  decease  or  second  marriage  of  his 
wife,  to  apply  the  income  to  and  for  the  benefit,  main- 
tenance, and  education  of  his  children,  in  such  manner 
as  the  trustees  might  think  best ;  and  if  more  than  suffi- 
cient, to  invest  the  surplus  and  accumulate  the  interest 
until  the  children  should  attain  the  age  of  twenty-one ; 
*^  and  on  their,  his,  or  her,  severally  attaining  that  age, 
upon  trust  to  release,  convey,  transfer,  and  assign,  his 
said  real  and  personal  estate,  unto  and  equally  between 
such  children,  if  more  than  one,  as  tenants  in  com- 
mon, and  share  and  share  alike ;  and  if  either  of  them 
should  die  before  attaining  the  age  of  twenty-one 
years,  leaving  issue,  then  the  shares  of  him  or  her  so 
dying  should  be  released  and  assigned  unto  and  in  trust 
for  such  issue,  but  if  there  should  be  only  one  such 
child,  then  unto  such  only  child,  his  or  her  heirs,  exe- 
cutors, 
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cutorS)  administrators  or  assigns  for  ever;  and  if  all  his        1846. 
said  present  or  future  children  or  child  should  happen 
to  depart  this  life,  and  without  leaving  lawful   issue     "''"'^" 
them,  him,  or  her  surviving,  then  upon  trust  to  release      B^dham. 
his  said  real  estates,  unto  and  to  the  use  of  his  heir  at 
law,  and  to  assign  his  personal  estate  unto  attd  equally  be* 
tween  his  next  of  kin^  according  to  the  Statute  of  Distri- 
butions." 

The  testator  died  on  the  day  after  the  date  of  his 
will,  leaving  his  widow  (now  the  Defendant  Mrs.  Bad' 
ham)  and  two  children,  Sarah  Elizabeth  Maud  and 
Samuel  Benjamin  Maud,  surviving  him. 

The  widow  married  the  Defendant,  James  Billings 
Badhamy  in  January  1838.  The  son  died  on  the  8th 
day  of  July  1841,  in  the  ninth  year  of  his  age,  and  the 
daughter  died  on  the  following  day,  the  9th  of  July 
1841,  in  the  thirteenth  year  of  her  age;  and,  under 
these  circumstances,  the  question  was,  who  was  entitled 
to  the  benefit  of  the  trust,  ^^  to  assign  the  testator's  per- 
sqpal  estate  unto  and  equally  between  the  testator's 
next  of  kin  according  to  the  Statute  of  Distributions." 

By  the  decree  dated  the  28th  of  January  1843,  it  was 
referred  to  the  Master  to  inquire  who  were  the  testator's 

next  of  kin  at  the  time  of  his  death,  or  who  would  have  ; 

been  such  next  of  kin  if  the  testator  had  died  without 

issue,  and  who  were  the  testator's  next  of  kin  at  the  i 

death  of  the  last  surviving  child.  . 

The  Master,  by  his  report  dated  the  20th  of  June  j 

1845,  has  found,  that  the  two  children  of  the  testator 
were  his  next  of  kin  at  his  death,  and  that  the  Defend- 
ants John  George  Maud  and  Elizabeth  Mary  Smith,  the 
brother  and  sister  of  the  testator,  would  have  been  the 
Bb  2  testator's 

I 

I 

I 
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testator's  next  of  kin  if  be  had  died  without  issae,  and 
that  they  were  such  next  of  kin  at  the  death  of  the  tes- 
tator's last  surviving  child. 

Mr.  Tinney  and  Mr.  Headlam,  for  the  trustees. 

Mr.  Turner  and  Mr.  ElmsUy^  for  Badhcm  and  wife, 
contended,  that  the  rule  of  law  was  in  favour  of  an  early 
vesting  of  estates,  in  order  that  the  parties  intended  to 
take  the  benefit  of  a  bequest  might  be  ascertained  at  the 
earliest  period,  and  that  it  might  not  be  left  in  a  state 
of  constant  change  and  uncertainty.  That,  moreover, 
the  authorities  warranted  the  proposition,  that  where 
there  was  an  ultimate  gift  to  the  next  of  kin  of  a  tes- 
tator, without  any  words  shewing  a  contrary  intention, 
the  class  of  next  of  kin  must  be  ascertained  as  at  the 
death  of  the  testator,  and  at  the  time  when  the  will  spoke ; 
HoUoway  v.  HoUoway  (a),  Lasbury  v.  Newport  (i),  &ert 
V.  Platel  (c).  Doe  v.  Lawson  {d\  Smith  v.  Smith  (^ ),  Doe 
dem.  Pilkington  v.  Sjn-att  {g) ;  and  see  AUen  v.  Thorp,  {h) 

They  also  argued,  that  the  previous  provision  for  the 
children  did  not  exclude  them  from  taking  under  the 
ultimate  limitation  to  the  testator's  next  of  kin ;  Elmsley 
V.  Young,  (i) 

Mr.  Kindersley  and  Mr.  Craigj  for  the  testator's  bro- 
ther and  sister,  argued,  that  the  rule  as  to  vesting  did 
not  apply  where  the  prior  limitations  were  not  vested. 
That  here,  there  was  no  gift  except  in  the  direction  to 
transfer  and  assign,  and  that  it  would  be  a  strange  in* 
tention  to  impute  to  the  testator,  to  hold  that,  in  making 

a  direct 

(fl)  5  Vei,  399.  (e)  12  SmotUy  317. 

(6)  Cited  from  Mr.  Turner's  (g)  5B.^  AdoL  731. 

MS.,  see  pott,  p.  376.  (A)  7  Beavan,  72. 

(c)  6  Bmg.  N. C.434.  (t)  2  MyL^K. 780.;  andsee 

(d)  3  East,  278.  Pearce  v.  VmcetU,  2  Keen,  230. 
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a  direct  provision  for  his  children,  every  thing  was  to 
remain  in  uncertainty  until  they  attained  twenty-one ; 
and  yet  that,  under  the  ultimate  limitation  to  his  next 
of  kin,  the  same  children  were  to  take  vested  interests 
immediately  on  the  testator's  death.  That  the  class  of 
next  of  kin  was,  therefore,  to  be  ascertained  at  the  time 
when  that  limitation  took  effect,  viz.  on  the  death  of  the 
children,  and  that  this  construction  was  supported  by 
many  authorities,  as  Briden  v.  Hewlett  (a),  Butler  v. 
Bushnell(b)i  Clapton  v.  Btdmer  (c).  Booth  v.  Vicars  (rf). 
Marsh  v.  Marsh  {e)j  Jones  v.  Colbeck  (g) ;  and  see  Miller 
V.  Eaton.  (A) 


1846. 


That  the  ultimate  limitation  to  the  next  of  kin  being 
on  failure  of  the  children,  the  testator  could  not  have  in- 
tended them  to  take  under  that  gift ;  Bird  v.  Wood,  (i) 

Mr.  Turner^  in  reply. 

The  Master  of  the  Rolls. 

I  will  look  at  the  authorities  cited  before  I  decide 
this  case. 


The  Master  of  the  Rolls. 

Mrs.  Badham  is  the  legal  personal  representative  of 
the  two  deceased  children,  and  she  claims  the  property 
in  their  right,  as  the  testator's  next  of  kin  at  his  death. 

^rhe 


(fl)  2  MyL  4-  K.  90. 
(6)  3Jlf^/.cJ- Jr.232. 
(c)  10  ^mont,  426.  and  5  Myl 
4-  0. 108. 

(<0   1  CoUycr,  6. 


(e)  1  B.  C.  C.  {Beie%  ed.)  293, 
(g)  8  r«.  38. 
(A)  G.  Coop,  272. 
(0  2iSbt.4-iS!^.400. 


ipii/ld. 


Bb  S 


Badham. 
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1846.  The  brother  and  sister  of  the  testator  allege,  that  the 

Seifferth    ^^^^^"^  having  intended  to  give  such  particular  interests 
9.  as  were  provided  for  them  by  the  former  clauses  of  his 

will,  could  not  intend  them  to  take  absolutely  under  the 
description  of  next  of  kin,  or  intend,  as  his  next  of  kin, 
the  same  persons  upon  whose  death,  without  issue,  he 
directed  the  property  to  go  over :  he  must,  it  is  said, 
have  meant  the  persons  who  should  be  his  next  of  kin 
at  the  time  when  the  gift  over  took  effect. 

I  own  that,  in  such  a  case  as  this,  I  cannot  attach 
much  weight  to  that  which  is  supposed  to  be  the  tes- 
tator's intention  in  favour  of  or  against  particular  per- 
sons as  his  next  of  kin. 

At  the  time  when  the  will  is  made,  it  is  necessarily 
uncertain  who  will  be  the  testator's  next  of  kin  at  the 
time  of  his  death.  If,  at  the  date  of  his  will,  he  has 
children  who  are  then  his  next  of  kin,  they  may  die 
before  him,  and  give  place  to  his  brothers  and  sisters. 
If,  at  the  date  of  his  will,  he  has  brothers  and  sisters, 
he  may  afterwards  have  children  bom,  who,  at  the 
time  of  his  death,  may  displace  the  brothers  and 
sisters.  Contingencies  of  this  sort  are  infinite,  and 
in  general,  it  is  perhaps  probable  that  the  testator,  in 
such  cases,  means  only  to  provide  for  those  whom  he 
does  mean  to  benefit  in  the  way  he  thinks  best,  and 
then  to  add,  that  if  events  defeat  that  particular  inten- 
tion, the  law  may  take  its  course.  It  is  indeed  quite 
unnecessary  to  express  that,  because  the  law  will  make 
its  distribution  without  any  direction ;  but  it  seems 
to  me  more  probable,  and  more  in  conformity  with  the 
ordinary  habits  of  men,  that  he  should  use  that  expres- 
sion though  unnecessary,  than  that  he  should  have 
meant  a  benefit  to  the  particular  persons  who  might 
chance  to  be  his  next  of  kin.     If  he  had  intended  a 

bounty 
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bounty  to  his  brother  and  sister  upon  the  event  which         1846. 
he  contemplated,  he  would  probably  have  named  them,     g"^^^*^ 
and  not  have  left  his  bounty  liable  to  be  defeated  by  v. 

their  deaths  before  the  event,  or  subject  to  be  passed 
over  jn  succession  to  any  persons  who  might,  from  time 
to  time,  answer  the  description. 

If  we  arrive  at  the  conclusion  that  the  testator,  if  he 
had  been  aware  of  the  events  which  would  happen, 
would  not  have  expressed  himself  in  the  manner  he  did, 
at  the  time  when  he  was  of  necessity  ignorant  what 
those  events  would  be,  we  have  made  no  progress  to- 
wards the  discovery  of  what  his  intention  would  have 
been  with  reference  to  the  events. 

I  think  that  it  is  upon  the  effect  of  the  words  used  by 
the  testator  that  the  case  must  be  determined.     That 
which  is  considered  to  be  the  true  construction  is,  in 
most  cases,  though  unfortunately  not  in  all,  considered 
to  be  the  true  exponent  of  the  testator's  intention.    The 
cases  of  Briden  v.  Heideit  (a),  and  Butler  v.  Bushnell  {b) 
were  decided  by  the  effect  imputed  to  the  particular 
words  found  in  them,  which  were  considered  to  be  re- 
ferrible  to  the  event  on  which  the  gift  over  was  to  take 
effect   The  words  person  ^*  who  should  be ''  or  '*  should 
happen  to  be,"  if  they  are  important,  are  not  found  in 
the  clause  now  under  consideration.     Upon  the  hap- 
pening of  the  event  which  the  testator  contemplated, 
there  is  an  express  direction  to  assign  Xo  ^^  imf  next  of 
kin  according  to  the  statute  of  distributions.^*     According 
to  the  plain  construction  of  the  language,  the  words 
mean  the  next  of  kin  at  the  time  when  the  will  speaks, 
i.  e.  at  the  time  of  the  testator's  death,  and  there  is 
nothing  on  the  face  of  the  will,  shewing  that  the  testator 

himself 

(fl)  2  MyL  4-  K.  90.  (A)  3  Myl.  *  K.  232. 
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1846. 
Seiffrrth 

17. 

Badham. 


himself  put  any  other  construction  on  the  words,  and 
upon  the  authority  of  HoUcnoay  v.  HoUaway  {a\  I  think 
that  the  next  of  kin  living  at  the  testator's  death  were 
entitled  to  the  ultimate  gift. 


I  am  happy  to  find  from  the  report  of  Urqukart  v. 
Urqtihart  {b\  published  since  the  argument,  that  the 
conclusion  to  which  I  have  come  is  in  conformity  with 
the  opinion  of  the  Vice-Chancellor  of  England. 


(fl)  5  Vet.  399. 


(h)  13  5S»Km«,  p.  627. 


1835. 
Mardi  31. 


LASBURY  V.  NEWPORT,  (fl) 


A  testator 
gave  his  resi- 
duary estate  to 
his  daughter 
for  life  with 
remainder  to 
her  children, 
and  in  default, 
to  his  next  of 
kin.     Held 
that  the  class 
of  next  of  kin 
was  to  be  as- 
certained at 
the  testator's 
death. 


TIT  PEOKS,  by  his  will,  dated  the  16th  of  Feb^ 
^  ^  •  ruary^  18  84,  after  giving  legacies  and  speci- 
fically bequeathing  some  leasehold  premises  and  other 
parts  of  his  personal  estate,  gave  and  bequeathed  all 
other  his  real  and  personal  and  mixed  estate  and 
effects  to  trustees,  upon  trust  to  convert  the  same  into 
money,  and,  in  the  first  place,  to  raise  2000/.,  and  in^ 
vest  it  in  the  name  of  one  of  the  trustees  and  another 
person,  upon  trust  for  his  daughter  Eliza  for  life,  and 
after  her  death  for  her  children,  and  the  issue  of  such 
as  should  have  died  in  her  lifetime  leaving  issue;  and 
in  case  there  should  be  no  child  of  his  said  daughter 
living  at  his  death,  or  they  should  all  die  without  at'- 
taining  a  vested  interest,  the  2000/.  to  be  considered  as 
part  of  the  residuary  estate.  And  as  to  his  residuary 
real  and  personal  estate,  he  directed  the   trustees  to 

stand 
(a)  From  Mr.  Turner^  MSS. 
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stand  possessed  thereof^  upon  trust  for  his   daughter        1835. 

Anna  Maria  for  life,  and  after  her  death  for  her  child-     ^^^'^'^^^^^ 

Lasbury 
ren    and  their  issue,    as  Anna  Maria  should  appoint,  «. 

and  in  default  of  appointment,  upon  trust  for  her  Newport. 
children^  and  the  issue  of  any  who  should  die  in  her 
lifetime.  And  in  case  there  should  be  no  child  of  Anna 
Maria,  or  being  such,  they  should  all  die  without  attain- 
ing a  vested  interest,  he  directed  the  trustees  to  stand 
seised  and  possessed  of  all  his  residuary  real  and  per- 
sonal estate,  and  monies  directed  to  be  considered  as 
residuary  personal  estate,  in  trust  for  his  next  of  kin, 
under  and  according  to  the  Statute  of  Distributions  of 
the  estates  and  effects  of  persons  dying  intestate,  the 
whole  thereof  being  to  be  considered  as  personal,  and 
not  as  real  estate. 

The  testator  died  leaving  his  daughters  Anna  Maria 
and  Eliza  his  only  children,  and  sole  next  of  kin. 

Anna  Maria  afterwards  died,  leaving  no  children. 

The  bill  was  filed  by  Eliza  and  her  husband,  claim- 
ing the  whole  residue  as  the  next  of  kin  of  the  testator 
living  at  the  death  of  Anna  Maria ;  or  one  moiety  of 
the  residue  as  one  of  the  next  of  kin  of  the  testator, 
living  at  the  death  of  the  testator,  and  the  other 
moiety  as  personal  representative  of  Anna  Maria,  the 
other  of  such  next  of  kin. 

On  the  27th  of  November  1834,  it  was  referred  to  the 
Master  to  inquire  who  were  the  next  of  kin  of  the 
testator,  living  at  the  death  of  the  testator,  and  at  the 
death  of  Anna  Maria. 

On  the  26th  of  February,  1835,  the  Master  reported 
Eliza  and  Anna  Maria  to  have  been  the  next  of  kin  of 

the 
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1^835.  ^  the  testator  at  bis  death,  and  Eliza  to  have  been  the  only 
next  of  kin  of  the  testator  living  at  the  death  of  Anna 
Maria  ;  and  he  found  that  Eiiza  had  administered  to 
Anna  Maria  in  a  provincial  court 

On  t)ie  31  St  of  Marchy  1835,  the  cause  was  heard 
upon  further  directions  at  the  Rolls,  and, 

The  Master  of  the  Rolls  {a)  was  of  opinion,  that 
Eliza  and  Anna  Maria,  as  the  next  of  kin  of  the  testator 
at  the  time  of  his  death,  took  the  residue  under  the 
ultimate  limitation  in  the  will. 

HoUoway  v.  HoUaaxty  (a),  and  Briden  v.  Hewlett  (6), 
were  cited,  and  the  Master  of  the  Rolls  observed,  that 
in  Briden  v.  Hewlett^  the  late  Master  of  the  Rolls  had 
proceeded  upon  the  ground  that  the  words  in  the  will 
referred  to  something  future;  and  whether  that  case 
was  or  not  distinguishable  from  HolUyway  v.  HoUaway,  it 
was  distinguishable  from  the  present,  where  there  was 
no  reference  to  any  thing  future.  The  decree  declared 
the  Plaintiffs,  Eliza  and  her  husband,  entitled  to  the 
clear  residue,  as  to  one  moiety  in  right  o{ Eliza;  and  as 
to  the  other  moiety  in  right  of  Anna  Maria. 

(a)  5  Vetey,  399.  (c)  Sir  C.  C.  Pepys, 

(b)  2  MyL  4-  Keen,  90. 
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1846. 

LOCKHART  ..  HARDY.  ^^^3  ,  „ 

Juljf  28. 

TN   August   1831,  a  copyhold  estate,    called   Field  a  testator 

-"-  Head^  was  vested  in  fee  by  way  of  mortiraire  in  leaving  an 
^r      »x'   ..      .  -      1  r       ,  estate  subject 

John  Jrastte,  the  testator  in  the  cause,  for  the  purpose  to  a  mortgage 

of  securing  to  him  the  repayment  of  two  considerable  ^*t^^b 
sums  of  money  by  WilUam  Henry  Smithy  who  was  en-  himself,  de- 
titled  to  the  equity  of  redemption.     Mr.  Wastie^  the  ^f^/in^ee 
mortgagee,  having  borrowed  from  William  Browne  the  '*  he  paying 
sum  of  I6OOZ.,  executed  to  him,  for  the  purpose  of  ther^^*^^^ 
securing  repayment  of  that  sum,  an  assignment  of  the  f?^  he  devised 
debt  due  to  himself  from  Smithy  and  a  surrender  and  real  and  per^ 

release  of  the  Field  Head  estate,  which  he  held  as  «>«»!  estates 

-       .  ,  .  -  .       1      1  .        ,i.  «  *®  trustees  for 

security  for  it,  subject  to  redemption  by  himself  from  the  payment 

Browne,  and  at  the  date  of  his  will,  Mr.  Wastie  was,  as  ^  j'he^ll^' 

to  the  Field  Heady  entitled  to  the  mortgage  interest  tothemort- 

which  he  held  under  Smith,  and  to  the  equity  of  re-  E'edS'* 

demption  of  the  mortiraee  which  he  had  executed  to  ofhisexe- 
^     ^  °^  cutors,  2000/. 

JSrowne.  to  exonerate 

the  estate. 

Held  that, 
Mr.  JVastie  was,  at  the  same  time,  seised  of  an  estate  although,  if 

at  Buttermere  in  Wilts,  subject  to  a  mortgage  thereof  to  j^^  g[^®i*^*^ 

the  same  Mr.  Browne,  for  securing  to  him  the  repays  "  of  the 

«,^«*  estate"  or 
™^"^  "of  the  estate 
subject  to  the 
mortgage  thereon,"  the  mortgage  would  have  been  payable  out  of  the  testator's 
general  estate,  yet  that  the  woi^s,  ''he  paying  the  mortga^  thereon,"  imposed  a 
duty  on  the  devisee,  and  amounted  to  a  direction  or  condition  that  he  should  pay 
the  mortgage,  or  take  the  estate  subject  to  the  burden  upon  it,  so  &r  as  the  same 
exceeded  the  2000A 

An  estate  was  mortgaged  to  A.,  who  sub-mortgaged  it  to  B,  A,  devised  the 
estate  to  C,  and  bequeathed  to  JS.  the  sub-mortgagee,  through  his  executors,  1000/. 
to  clear  in  part  the  estate.  The  sub-mortg^e,  after  the  death  of  the  testator, 
foreclosed  the  estate.  Held,  that  the  devisee  of  the  estate  was  entitled  to  the 
1000/. 
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ment  of  three  several  sums  of  money,  amounting  in- 
the  whole  to  the  sum  of  4<4>60/.,  together  with  interest 
thereon. 

By  his  willy  dated  the  7th  day  of  August  18S5,  John 
Wastie  devised  as  follows :  —  "1  give  to  my  nephew 
James  Lockhartj  Esq.,  all  my  manor  lands  at  Butter^ 
meref  in  the  county  of  fViltSj  to  hold  to  him  and  his 
heirs  for  ever,  he  paying  a  mortgage  thereon!* 

In  another  part  of  his  will,  he  devised  as  follows :  — 
^^  I  give  and  devise  to  Elizabeth^  the  wife  of  my  dear 
brother,  all  my  house  and  lands  called  Field  Head^ 
and  rights  of  common,  now  in  the  occupation  of  Mr. 
Arden  as  my  tenant,  situate,  lying,  and  being  in  the 
parish  of  Hawksheadj  in  the  county  of  Lancaster^  to- 
gether with  all  rights  of  common  and  turbary,  but  for 
her  sole  and  separate  use  only  during  her  life.  And 
from  and  after  her  decease,  I  give  and  devise  the  said 
house,  with  its  rights  and  appurtenances  aforesaid,  to 
Elizabeth  Lockhart^  daughter  of  my  said  brother,  by 
Elizabeth  his  wife,  and  to  her  heirs :  and  all  the  rest 
and  residue  of  my  real  and  personal  estate  I  give, 
devise,  and  bequeath  Xo  Mr.  John  Hardy  and  to  his 
heirs,  in  trust,  to  give  aid  and  payment  of  my  debts  and 
legacies." 

By  the  will  and  a  schedule  thereto,  he  gave  several 
legacies,  and,  amongst  them,  he  gave  as  follows : — **  To 
Mr.  Bromley  through  the  medium  of  my  executors, 
2000/.,  they  being  directed  therewith  to  exonerate  my 
Buttermere  mortgage,  and  to  them  lOOOZ^,  to  clear  in 
part  my  Field  Head  mortgage." 

The  testator  died  in  August  1835,  a  few  days  after 
the  date  of  the  will. 

In 
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Id  December  1842,  the  Brownes  foreclosed  the  mort-        1846. 
gage  as  against  Smithy  and,  in  184S,  they  completed 
the  foreclosure  as  against  the  representatives  of  Lock^ 
hart,  (a) 

Under  these  circumstances  two  questions  arose.  First, 
the  devisee  of  the  Buttermere  estate  claimed  a  right  to 
have  the  whole  of  the  mortgage  thereon,  amounting  to 
44602i,  paid  out  of  the  testator's  general  estate. 

Secondly,  the  Field  Head  estate  having,  by  the  sub* 
sequent  foreclosure,  been  withdrawn  from  the  operation 
of  the  will,  the  devisees  of  that  estate  claimed  the  legacy 
of  10002i  intended  for  their  benefit. 

The  case  was  argued  by 

Mr.  Kindersley  and  Mr.  lAoydy  for  James  Lockhart^ 
who  cited  Milner  v.  Milner  (i),  Clark  v.  Guise  (c), 
Philipps  V.  Chamberlaine  (d),  Danvers  v.  Manning  {e)j 
Brackenbury  v.  Brackeifibwry  (g),  Garoey  v.  Hibbert  (A), 
to  shew  that  the  testator,  having  miscalculated  the 
amount  of  the  mortgage,  this  Court,  in  giving  effect  to 
the  testator's  intention,  had  jurisdiction  to  correct  it. 

Mr.  Tinney  and  Mr.  W.  H.  Clarke^  for  Alice  Thomas. 

Mr.  Turner  and  Mr.  Shapier^  for  James  Lockharty  the 
elder,  the  heir-at-law. 

Mr.  Lowndes  and  Mr.  Elmslei/,  for  Elizabeth  Lock- 
hartf  now  Mrs.  Noble. 

Mr. 

(a)  See  ante,  p.  349.  (e)  2  Bro.  C.  C.  18. 

(h)  1  Vei,  sen.  106.  (g)  2  Eden,  275. 

(c)  2  Fes.  sen.  617.  (h)  19  Fes,  125. 

(d)  4  Fet.51. 
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1846.  Mr.  Raupell  and  Mr.  ElliSf  for  the  executors. 

V,  The  Master  (^ihe  Rolls  postponed  his  judgment. 
Hardt. 


■  July  28.  ^^  Master  rfthe  Rolls. 

The  mortgage  on  the  Buttermere  estate  and  the  sub- 
mortgage on  the  Field  Head  estate  were  executed,  to 
secure  the  repayment  of  debts,  which  had  been  con- 
tracted by  the  testator  himself;  and,  having  regard  to  the 
true  construction  of  the  will,  as  affecting  (if  it  does  aflect) 
the  general  liability  of  the  testator's  personal  estate  to  pay 
his  own  debts  charged  on  the  devised  estates,  a  question 
is  made,  to  what  extent  the  testator's  general  estate  is 
liable  to  the  payment  of  the  mortgage  on  the  BtOtermere 
estate ;  and,  having  regard  to  the  same  question,  and  also 
to  the  subsequent  foreclosure  of  the  mortgage  on  the 
Field  Head  estate,  a  question  is  made,  whether  the 
10002!.  given  to  the  executors,  to  clear  in  part  the  Field 
Head  estate,  is  now  payable. 

1.  It  is  claimed  on  the  behalf  of  the  devisee  of  the 
Buttermere  estate,  that  the  whole  of  the  mortgage  thereon, 
viz.  the  sum  of  44>60/.  and  interest,  ought  to  be  paid  out 
of  the  testator's  general  estate. 

The  claim  would  have  been  good,  if  the  devise  had 
been  simply  of  the  Buttermere  estate,  or  of  the  Butter^ 
mere  estate  subject  to  the  mortgage  thereon,  (a) 

But 

(a)  See  Serle  v.  SL  Eloy,  2  P.  3  Myl.  cj-  CV.  763.,  and  2  Jarman 
Wnu.3S6.;  Bickham  v.  CruttweU,      on  Wills,  553, 
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But  the  words  '<  he  payiog  a  mortgage  thereon  "  ap-  1846. 
pear  to  me  to  impose  a  duty  on  the  devisee,  and  to  amount 
to  a  direction  or  condition  that  he  shall  pay  the  mort- 
gage^ or  take  the  estate  with  the  burden  upon  it  The 
words  "he  paying"  cannot,  I  think,  be  considered  as 
merely  descriptive  of  the  testator's  interest  in  the  estate ; 
and,  by  using  those  words  as  he  has  done,  I  think  that 
the  testator  has  shewn  an  intention  that  the  debt  should 
be  paid  by  the  devisee,  and  not  out  of  his  own  personal 
estate. 

By  the  legacy  given  in  the  schedule,  1  think  the  tes- 
tator has  qualified  or  limited  the  extent  of  the  effect  of  the 
words  used  in  the  devise,  and  has  directed  the  burden, 
which  he  had  before  directed  to  be  wholly  borne  by  the 
devisee,  to  be  partly  borne  by  his  own  estate ;  and,  giving 
only  2000/.  to  exonerate  a  mortgage  of  much  larger 
amount,  it  appears  to  me,  that  he  cannot  be  considered  to 
have  meant  any  sum  greater  than  the  amount  of  the  legacy 
to  be  applied  for  that  purpose ;  and  that  this  legacy, 
although,  in  the  form  in  which  it  is  given,  it  qualifies  the 
direction  or  condition  which  accompanies  the  devise,  is 
consistent  with  the  conclusion,  that  the  general  estate 
was  not  intended  to  bear  the  whole  burden. 

2.  As  to  the  legacy  of  1000/.,  given  in  part  to  clear 
the  Field  Head  mortgage,  I  think  that,  if  the  devise 
had  taken  effect,  the  legacy  ought  to  have  been  applied 
for  the  purpose  intended.  If  it  had  been  so  applied,  it 
would  have  enured  to  the  benefit  of  the  devisee, — to  that 
extent,  and  in  that  manner,  (independently  of  the  general 
rule  respecting  the  application  of  the  testator's  personal 
estate  in  payment  of  a  mortgage,  charged  on  a  devised 
estate),  there  was  a  manifest  intention  to  benefit  the  de- 
visees. 


In 
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1846.  In  consequence  of  the  subsequent  foreclosure  of  the 

mortgage  made  by  the  testator  on  the  Field  Head  estate, 
the  estate  was  withdrawn  from  the  operation  of  the  will, 
and  the  devise  could  not  take  effecU  I  do  not  think 
that  the  devbee  is,  for  that  reason,  to  be  deprived  of 
that  part  of  the  benefit  which  the  testator  intended  for 
him,  and  which  is  still  capable  of  being  afforded,  though 
not  precisely  in  the  manner  which  was  contemplated. 

Considering  the  rights  of  the  devisees  at  the  time  of 
the  testator's  death,  and  that,  before  the  foreclosure, 
they  were  entitled  to  have  the  1000/.  applied  to  clear 
the  mortgage  in  part,  or  to  assist  them  in  redeeming  it, 
I  think  that  they  had  such  a  personal  interest  in  the 
legacy  as  could  not  be  extinguished  by  the  foreclosure ; 
and  that,  subject  to  any  interest  of  the  devisee  for  life, 
the  fund  in  question  must  be  transferred  to  the  trustees 
of  Mrs.  Noble's  settlement 


REPORTS 


OY 


CASES 

ARGUED  AND  DETERMINED  .      ^^*^- 

THE  ROLLS  COURT 
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"TM/ILLIAM  CLACHAR  devised  estates  to  trus-  A  trustee, 

^r^r  who  W8S  & 

^  ^      tees,  on  trust  for  the  separate  use  of  his  daughter  aoiidtor,  came 

Sarah  Sianes.  and  after  her  death  on  trust  to  sell  and  ^p  »  ^^^^1  set- 
,    ,  J    ,  ,         ^      ,         ,  .,  1  tiement  of  ac- 

boia  toe  produce  for  her  children.  counts  with 

his  cesiuu  que 
trusty  and 

The  testator  died  in  1813,  and  one  of  the  executors  thereupon  a 

and  trustees  having  renounced,  the  Defendant  Parker^  ^^^e\lc\x^C 

a  solicitor  who  had  acted  for  the  testator  in  his  lifetime.  In  the  ac- 

was,  in  February  1814,  appointed  a  trustee  in  his  stead,  trustee  had 

Sarah  Status  died  in  1834-,  leaving  three  children,  viz.  ta^^en  credit 

the  two  PJaintins  and  Sarah  «/.  Stanes^  one  of  the  De-  costs  for  pro- 

fendants.     The  estates   were   sold   by   the  Defendant  ^essiotial 

^  services,  to 

Par  Jeer ^  which,  under 
the  general 
rule,  he  was  not  entitled.    The  cestuit  que  trust  were  assisted  on  the  occasion  by 
an  independent  solicitor,  who  perused  the  bills,  and  settled  and  attested  the  re- 
lease.   Held,  under  the  circumstances,  that  the  trustee  was  entitled  to  the  benefit 
of  the  release. 

Vol.  IX.  Cc 
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1846.       ParhcTj  and   the  produce   divided  among  the  three 
children* 

The  affairs  of  the  trust  were  finally  wound  up»  the 
accounts  were  settled,  and,  in  Naoember  IBS?,  a  ge- 
neral release  was  executed  by  the  Plainti£&  to  Parker. 
In  the  accounts,  the  Plaintiflb  were  charged  by  the  De- 
fendant Parker  with  two  bills  of  costs  amounting  to 
5542.  and  512Z.  for  professional  business  transacted  by 
the  Defendant  while  trustee.  This  bill,  filed  in  Ncfoember 
1839,  sought,  notwithstanding  the  settlement  of  the 
accounts  and  release,  to  have  the  accounts  opened,  and 
the  professional  charges  of  the  Defendant,  beyond  costs 
out  of  pocket,  disallowed,  but  all  the  reliefi  except  the 
disallowance,  was  abandoned  at  the  hearing. 

The  circumstances  attending  the  release  and  setde- 
ment  of  the  accounts  were  admitted  to  be,  substan- 
tially, as  follows:  —  In  October  1837,  the  Defendant 
Parker  claimed  the  two  bills  of  costs  for  business  done 
in  relation  to  the  testator's  estate,  and  on  the  20th  of 
that  month,  he  delivered  the  first  bill,  amounting  to 
554/:,  to  Messrs.  Paitism  &  Cutis  (the  Plaintifis'  soli- 
citors), for  their  perusal  on  behalf  of  the  Plaintiffs. 
Messrs.  Pattison  &  Cutis  perused  such  bill  (after  the 
same  had  been  by  them  submitted  to  and  perused  by 
the  Plaintiffs),  and  finally  sanctioned  the  payment  of 
the  same. 

The  second  bill  of  costs  was  seen,  from  time  to  time, 
by  Mr.  CutfSy  as  Parker  was  making  it  out ;  and  Mr. 
CuttSi  on  the  morning  of  the  13th  of  Naoember  1837, 
came  to  Parker^s  office,  and  took  away  with  him  a  copy 
of  such  bill ;  but  no  copy  had,  prior  to  that  morning, 
been  delivered. 

Parker 
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Parker  had  insisted  upon  the  Plaintiffs  acknowledg-  1846. 
ing  his  trust  accounts  to  be  correct^  and  executing  to 
him  a  general  release,  as  such  trustee,  in  full  of  all 
demands,  before  he  would  pay  over  to  them  the  sums 
which  constituted  their  shares  of  the  trust  funds  in 
his  hands  (a  full,  complete,  and  final  payment  and  set- 
tlement, being  in  the  contemplation  of  all  parties).  He 
accordingly  prepared  a  draft  general  release,  which 
was  delivered  to  Messrs.  Pattison  &  Cuits  on  the  27th 
of  October^  and  was  perused  and  approved  of  by  them 
on  behalf  of  the  Plaintiffs,  and  returned  for  engrossment ; 
and  every  thing  appearing  ready  for  a  final  setdement, 
the  13th  day  of  November  1837  was  appointed  for  that 
purpose. 

In  the  early  part  of  the  morning  of  that  day,  Mr. 
Cutis  attended  at  Parker's  office,  and  inspected  and 
examined  all  the  accounts  and  the  second  bill  of  costs. 
Mr.  Cutis  took  all  the  accounts  and  the  bills  to  his 
clients,  who  were  at  the  Black  Boy  Inn,  a  very  short 
distance  from  Parkefs  office,  and  they  were  perused 
by  the  Plaintiffs,  and  explained  to  them  by  Mr.  Cutis^ 
and  delivered  back  approved  to  the  Defendant  Parker. 

The  Plaintiffs  and  the  Defendant  Sarah  J.  Stones 
signed  their  approval  to  the  general  account,  and  exe- 
cuted to  the  Defendant  a  release,  dated  the  13th  of 
November  1837,  from  all  claims  &c.  in  respect  of  the 
trust  matters,  which  release  was  attested  by  Mr.  Ctdts, 
their  solicitor. 

This  bill  was  filed  in  November  18S9  for  the  purpose 
above  stated,  and  the  Defendant  Parker,  by  his  answer, 
after  detailing  the  circumstances  under  which  the  re- 
lease had  been  executed,  claimed  the  benefit  of  the 
settled  account  and  release,  in  bar  to  this  suit.  He 
Co  2  also 
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1846. 


also  claimed  the  benefit  of  the  several  recitals  contained 
in  the  release. 

The  cause  now  came  on  for  hearing,  and  the  only 
question  was  as  to  the  professional  charges,  it  having 
been  agreed  that  the  remainder  of  the  bill  should  be 
dismissed  with  costs* 


Mr.  Kinderdey  and  Mr.  Bagshawe  for  the  Plaintifis, 
argued,  that  it  had  been  clearly  settledi  that  a  trustee, 
being  a  solicitor,  could  only  charge  his  cestui  que  trust 
with  his  costs  out  of  pocket,  for  business  done  in  the 
matters  of  the  trust ;  Moore  v.  Frowd.  (a)  That  their 
non-liability  to  pay  the  costs  never  having  been  brought 
to  the  attention  of  the  cestuis  que  trusty  the  release  could 
not  avail  the  Defendant,  or  be  set  up  in  bar  of  the 
Plaintiffs*  claim  to  be  reimbursed  monies  paid,  or  al- 
lowed to  be  retained  by  the  trustee,  under  a  mistaken 
notion  of  their  liability. 

Mr.  Turner  and  Mr.  Ckandless,  for  the  Defendant, 
were  not  called  on  by  the  Court. 

Mr.  Smiik  and  Mr.  PayrUer  appeared  for  other 
parties. 


(a)  3  Myl.  4-  Cr.  45.  The 
other  authorities  on  the  point 
are,  Robinson  v.  Pett,  3  P.  fVU- 
lianu,  249. ;  Hovty  v.  Blakeman, 
4  Vet.  596. ;  New  v.  Jonet^  9 
jBy/i.  (Ist  ed.)  338. ;  WiUit  v. 
XibbU,  1  Beavan,  559. ;  Comm 
V.  Carey ^  2  Beavan,  128. ;  Smith 
y.  Langfbrdf  2  Beavan,  362. ;  In 


The 

re  Sherwood,  3  Beatxai,  338. ; 
Bainbrigge  v.  Blair,  8  Beavan^ 
588.  ;  Canmchael  v.  WiUon,  2 
MoQjoy,  537. ;  Fnuer  v.  Palmer, 
4  F.  4*  Co/.  {Ex,)  515. ;  Burge 
V.  Bnition,  2  Hare,  373.  ;  York 
V.  Brown,  befoi'e  V.  C.  K.  Bruce, 
\2thJune  1844. ;  and  see  Todd 
V.  WUton^  posti  486. 
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The  Master  of  the  Rolls.  1846. 

The  safety  of  the  public  has  been  justly  thought  to 
require  the  rule  now  clearly  established,  that,  although 
a  trustee,  being  a  solicitor,  may  appoint  another  solicitor 
to  execute  the  professional  business  relating  to  the  trust, 
yet,  if  he  does  it  himself,  he  shall  not  be  allowed  to 
charge  for  his  professional  services.  This  may  some- 
times occasion  a  hardship,  but  the  rule  has  been  estab- 
lished for  the  benefit  of  cestuis  que  trusty  because  it  is 
thought  unsafe  to  sanction  any  such  allowance,  and 
thereby  tempt  the  solicitor  to  create  unnecessary  busi- 
ness for  his  own  profit. 

Mr.  ParJcer  delivered  two  bills  containing  many  items, 
which,  if  they  had  been  submitted  to  taxation,  would 
have  been  disallowed.  The  Plaintifls  and  their  sister 
appear  to  have  been  interested  in  the  estate,  and  the 
two  Plaintiffs,  at  the  time  when  the  bills  were  settled 
and  the  release  executed,  employed  a  solicitor  of  their 
own,  who  should  have  known  the  rule,  that  a  solicitor, 
who  is  also  a  trustee,  is  not  entitled  to  charge  for  pro- 
fessional business,  even  though  it  might  appear  that  he 
had  spent  much  time  in  the  business,  and  had  ren- 
dered essential  services  for  which  he  might  have 
charged,  if  he  had  not  been  a  trustee. 

The  first  bill  was  delivered  to  the  Plaintiffs'  soli- 
citor on  the  20th  of  October  1837,  and  it  remained  in 
his  hands  until  the  13th  of  November.  The  second 
bill  was  not  delivered  under  circumstances  so  favour- 
able to  the  solicitor.  The  Defendant,  it  appears,  was 
a  long  time  in  completing  that  bill,  and  it  was  not 
finally  made  out,  or  in  the  possession  of  Mr.  Cuttz 
until  the  13th  of  November;  but  he  then  received  it 
and  carried  it  away  with  him  to  his  clients^  who  were 
Cc  3  in 
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1846.        in  the  neighbourhood  and  consulted  him  on  the  subject, 
^^fr^'^^^     and  no  obiection  was   made  to  the   items  now  com- 

OTANBS  '' 

V.  plained  of.     That  is  not  all.     The  parties   had  been 

Parker.  j^^^  preparing  for  a  final  settlement  Mr.  Parker 
had  prepared  the  draft  release,  and  sent  a  copy  of 
it  so  long  back  as  the  27th  of  October^  so  that  from 
the  27th  of  October  to  the  13th  of  November  the  Plain- 
tiffs had  notice  of  what  they  were  required  to  do  on  the 
final  settlement.  The  Defendant  had  given  full  inform- 
ation as  to  the  nature  of  the  charges  in  the  first  bill,  and 
as  to  the  release  expected ;  so  that  in  October  the  Plain- 
tiifs  must  have  come  prepared  to  give  their  attention  to 
the  subject.  The  second  bill  had  been  inspectec}  by 
Ctdts  as  it  was  making  out ;  it  was  afterwards  examined 
by  Cidts  with  his  clients,  apart  from  Parkery  and  there- 
fore no  notion  of  surprise,  pressure,  or  any  thing  of  that 
sort,  can  arise.  Having  all  this  information  and  pro- 
fessional assistance,  tliey  executed  this  general  release, 
and  there  appears  to  me  no  reason  for  not  giving  it  full 
operation. 

If  the  Plaintiffs  had  charged  and  proved  that  Parker 
knew  the  law,  according  to  his  duty,  and  that  Cutis  was 
ignorant  of  the  law  which  be  ought  to  have  known  ac- 
cording to  his  duty,  and  that  Parker  had  fraudulently 
taken  advantage  of  bis  own  knowledge  and  of  his  ad- 
versary's ignorance^  this  release  might  then  have  been 
held  to  be  inoperative.  Here  nothing  of  the  sort  is 
even  alleged. 

On  the  whole  of  this  case,  I  do  not  find  any  ground 
for  setting  aside  the  release.  I  think  that  the  Plaintiffs 
are  bound  by  it,  and  that  the  Defendant  is  entitled 
to  the  benefit  of  it.  The  bill  must  be  dismissed  with 
cost? 
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1846. 

GRAY  V.  The  LIVERPOOL  and  BURY  Railway     March  n. 


Company. 


14.  25.  28. 


THIS  was  a  motion  for  an  injunction  under  the  fol-  ^*  ^  ®?  *® 
-      ,         .  "^  ground  of  a 

lowing  circumstances :  — f  general  public 

good,  that  the 
legislature 
In  December  18449   a  scheme  was  set  on   foot  for  grants  to  rail- 
obtaining  an  act  of  parliament  for  the  formation  of  a  panieTSe 

railway  from  BoUon  to  LiverpooL  compulsory 

powers  of 
taking  the 

The  Plaintiffs  were  owners  of  certain  lands,  and  ex-  V^^?^^y  ^^ 

individuals. 
tensive  cotton  mills  and  conveniences  erected  thereon      Inques- 

at  Dara,  Leoer,  in  the  line  of  the  proposed  railway;^  S^mpantT^^^^^ 

and,  according  to  the  original  plan,  the  railway  would  individuals, 

pass  directly  through  and  over  several  of  the  Plaintiffs'  perty^he^" 

houses  and  buildings,  and  the  gort  and  feeder  by  which  former  seek  to 

their  mills  were  supplied  with  water.     The  Plaintiffs  compulsory 

dissented,  and  opposed  the  application  for  the  act  of  clauses  in 

parliament  before  the  committee  of  the  House  of  Com-  Ck>urt  does 

mons.     After  some  attempts  at  negociation,  it  was  ulti-  "ons^tniction^ 

mately  agreed,  that  a  clause  should  be  introduced  into  of  the  act  in 

the  bill  for  the  Plaintiffs'  protection,  and  the  Plaintiffs  form^^.^ 

thereupon  withdrew  their  opposition,  and  the  bill  passed.      ^^®"  ^j[*® 

completing  a 

The  clause,  which  formed  the  ninety-second  section,  railway,  ao-    ' 

•^  cording  to  the 

was  as  follows  :  —  intention  of 

the  legislature, 
depends  on 
"  And  whereas  John  Gray  and  William  Gray  are  the  the  voluntary 

owners  and  occupiers  of  certain  mills,  lands,  and  build-  individuals 

ings,  having  pro- 
pertyonthe. 
proposed  line,  such  consent  ought  to  be  obtained  by  the  company  before  they 
proceed  In  the  undertaking. 

Whether,  where  it  is  evident  that  the  line  of  a  railway  cannot  be  fully  completed, 
the  company  have  a  right,  compulsorily,  to  take  any  part  of  the  property  in  the  pro- 
posed line.    QtMSiv. 

Cc  4 
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1846.  ings,  situate  at  Darcy  Lever^  through  which  the  line  of 
the  railway,  as  delineated  on  the  plans  and  sections  before 
referred  to,  passes ;  be  it  enacted,  that  it  shall  not  be 
lawful  for  the  said  company,  without  the  consent  of 
the  said  John  Gray  and  William  Gray^  or  the  owner  or 

panv  °™'  owners  for  the  time  being  of  the  said  mills,  lands,  and 
buildings,  to  construct  the  said  railway  nearer  to  the 
same  mills,  lands,  and  buildings,  or  any  of  them,  than 
the  south  east  end  of  Leoer  Bridge^  delineated  on  the 
said  plans  and  therein  numbered  one."  (a) 

The  ninety-third  section  provided  as  follows :  —"And 
be  it  enacted,  that  the  said  company  shall  not,  in  or 
during  the  construction  or  progress  of  the  said  railway 
or  works,  divert,  obstruct,  or  in  any  way  injure  the  goris 
of  the  said  John  Gray  and  William  Gray^  connected  with 
their  works  at  Darcy  Lever^  and  in  the  plan  and  book  of 
reference  of  the  said  company  referred  to,  under  the 
penalty  of  50/.  for  each  and  every  day  of  the  occurrence 
of  such  diversion,  obstruction,  or  injury,'*  to  be  paid  them 
above  the  damage  actually  sustained,  to  be  recovered  by 
action  at  law ;  nor  shall  the  company,  during  the  con- 
struction of  the  said  railway  or  works,  "  obstruct  the 
carrying  on  of  the  said  works  of  the  said  John  Gray  and 
William  Gray,  under  the  like  penalty,"  &c» 

The  Defendants  conceived,  that,  according  to  the  in- 
tention of  the  ninety-second  section,  they  were  au- 
thorized to  construct  the  railway  without  the  consent  of 
the  Plaintiffs,  upon  any  line  not  nearer  on  the  south 
side  to  the  line  originally  laid  down,  than  a  line  parallel 
thereto  drawn  through  the  southernmost  part  of  the  east 
end  of  Lever  Bridge ;  and  they  accordingly  gave  the 
ordinary  notices,  and  were  proceeding,  without  the  Plain- 
tiffs' 

(a)  8  &  9  r%cU  c.  dxvL  t.  92. 
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tiffs'  consent,  to  construct  their  railway  in  a  line  parallel        1846. 

to  the  original  line  at  the  distance  named,  but  passing     '^'^T*^"^^ 

through  some  of  the  lands  belonging  to  the  Plaintifis,  v. 

which,  however,  were  separated  from  the  lands  on  which     ,    '^"^ 

\  Liverpool 

their  works  were  situated  by  a  public  road*  and  Bdry 

Railway  Com- 
pany» 
The  Plaintiffs  thereupon  filed  this  bill,  and  moved 

for  an  injunction  to  restrain  the  Defendants  from  con- 
structing the  railway  *^  nearer  to  the  mills,  lands,  and 
buildings  of  the  said  Plaintiffs  at  Darcy  Leoer^  or  any  of 
ihem^  than  the  south-east  end  of  Lever  Bridge^  and 
from  entering,  &c.  upon  the  Plaintiffs'  said  lands  and 
property  nearer  than  the  south-east  end  of  Lever  Bridge^ 
without  the  Plaintiffs'  consent. 

Mr.  KindersUy^  Mr.  Turner,  and  Mr.  Bacon,  in  sup* 
port  of  the  motion. 

They  cited  JVebb  v.  TAe  Manchester  and  Leeds  Bail' 
VMiy  Company  (a),  and  Blakemore  v.  The  Glamorganshire 
Canal  Company,  {b) 

The  Solicitor-Genaal  (Sir  F.  Kelly),  Mr.  RoU,  and 
Mr.  R.  Palmer,  contra,  raised  the  several  points  stated 
in  the  judgment. 

Mr.  Kindersley,  in  reply. 


7^e  Master  of  the  Rolls.  Uarch  28. 

I  think  it  is  exceedingly  to  be  regretted,  that  the 
parties  here  have  not  been  able  to  come  to  some  sort  of 
arrangement  or  compromise,  so  as  to  stop  this  litigation, 
and  prevent  the  necessity  of  any  order.     However,  as 

they 
(a)  4i  MyL  i  0. 116.  (b)  I  MyU  *  K.  154. 
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1846«  they  have  been  so  unfortanate  as  not  to  be  able  to  do 
SO9  it  is  for  me  to  give  the  best  opinion  that  I  can  on 
the  case. 


In  cases  like  the  present,  it  is  always  to  be  borne  in 
Z^y^  '  mind,  that  these  acts  of  parliament^  are  acts  of  sovereign 
and  imperial  power,  operating  in  the  most  harsh  shape  in 
which  that  power  can  be  applied  in  civil  matters.  So- 
licited, as  they  are,  by  individuals,  for  the  purpose  of 
private  speculation  and  individual  benefit,  they  are  not 
passed  by  the  legislature,  otherwise  than  on  the  notion 
that  tliey  contribute  to  the  general  public  good  so  ma- 
terially, as  to  make  it  even  for  the  general  benefit,  to 
violate  the  rights  of  property  of  private  individuals. 
For  the  sake  of  that  which  is  supposed  to  be  the  public 
good,  (and,  upon  the  consideration  of  a  particular  act 
which  has  passed,  we  are  bound  to  consider  it  for  the 
public  good  on  the  whole,)  it  is  thought  fit  to  take  away 
from  private  individuals  that  which  is  undoubtedly  their 
own  absolute  property ;  and  that,  too,  at  a  price  which 
is  to  be  fixed  by  authority  (if  need  be)  without  any  voice 
of  their  own.  Whoever  considers  the  eflect  of  this, 
must  see  the  consequences  which  frequently  do  happen 
to  individuals;  property  to  which  they  have  attached 
their  whole  fortunes  and  interests,  may  be  taken  from 
them  by  an  absolute  exercise  of  imperial  power,  and  their 
whole  circumstances  and  situation  in  life  may  be  en- 
tirely altered  for  a  sum  of  money  to  be  fixed  by  some- 
body else.  This  Court,  I  believe,  has  always  regarded 
these  matters  in  this  light,  when  again  and  again  (though 
not  so  frequently  as  of  late  years)  these  matters  have 
been  under  its  consideration. 

At  one  time,  the  doctrine  held  in  this  Court  was, 
that  unless  those  who  were  enabled  to  carry  on  such  a 
speculation,  could  satisfactorily  shew  that  they  had  the 

means 
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means  of  oompleting  the  entire  undertaking  (the  whole       1846. 

and  not  a  part  of  which,  was  alleged  to  be  for  the  public  ^^^^"^^ 

good),  they  should  not  be  allowed  to  invade  any  man's  v. 

property  in  the  execution  of  a  part  only  of  their  un-  j    '^^^ 

dertaking.  (a)  and  Bury 

Railway  Com- 
pany* 
The  hardship  imposed  on  individuals  I  think,  and  I 

am  glad  to  think,  has  of  late  years  been  subject  to  a 
more  anxious  consideration  than  it  used  to  be.  Pro- 
bably the  frequency  of  applications  for  such  acts  of 
parliament,  and  the  vast  extent  of  the  works  have 
occasioned  that  particular  consideration.  Where  the 
property  of  a  party  does  not  possess  any  peculiar  value, 
parliament  will  apply  that  which  has  become  almost  a 
general  rule  in  such  cases ;  but  if  the  property  does 
possess  some  peculiar  value,  if  the  projected  public 
work  is  to  pass  over  a  portion  of  property  more  valued 
than  any  other,  or  invades  a  right  to  which  the  owner 
may  be  considered  to  be  more  peculiarly  attached,  in 
such  cases  parliament  will,  facilitate  and  encourage 
agreements  between  the  parties  possessing  such  pro- 
perty and  those  desiring  to  take  it  away,  and  in  cases 
in  which  the  terms  of  such  agreements  cannot  be  at 
once  settled,  will  refer  the  parties  to  an  agreement  to 
be  subsequently  entered  into  between  themselves;  and 
so  it  appears  to  have  been  in  this  particular  case. 

In  this  case  it  appears,  that  in  the  course  of  last  year^ 
the  promoters  of  this  railway  from  Liverpool  to  Wigan^ 
BdUon^  and  Bufy^  were  soliciting  an  act  of  parliament  to 
construct  a  railway,  which  passed  through  property  be- 
longing to  and  occupied  by  the  Plaintiffs  in  this  cause. 
The  Plaintiffs,  conceiving  that  this  property  was  of  pe- 
culiar 

(a)  '  See  Lord  Eldon*a  observ-      morgemihire  Canai  NavigaHorif  1 
atioiw  in  Blakemore  v.  T%e  Ola-      MyU  ^  K,  164b 
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1846.        culiar  value,  not  to  be  determined  according  to  the 

^■^^V"^^     general  rules  adopted  in  ordinary  cases,  opposed  the 

V.  bill.     It  appears  from  the  evidence,  that  the  opposition 

The         ^^^  successfuL  and  that  unless  some  arrangement  could 
Liverpool  '  "^ 

and  Bury      be   made^   and  some  agreement  entered   into  between 

^'^p^Yy?^"*'  them,  the  bill  would  not  have  passed  subjecting  them 

to  the  ordinary  rules  established  in  such  cases.    In  that 

state  of  things,  an  attempt  was  made  to  obtain  a  com* 

promise  and  agreement.     Most  unhappily,  I  think,  for 

the  interest  of  all  persons  concerned  in  this  matter,  that 

was  not  successful ;  but  it  is  plain,  that  both  parties 

after  the  communications,  believed  they  could  come  to 

an  agreement.     If  they  had  not  had  this  belief,  Messrs. 

Graj/f  the  Plaintiffs,  would  not  have  insisted  on  these 

clauses,  neither  would  the  company  have  agreed  to  place 

themselves  in  their  power.    However,  after  having  failed 

to  come  to  an  agreement  by  consent,  this  clause  was 

agreed  to. 

Now,  the  clause  is  this :  *^  Whereas  John  Gray  and 
William  Gray  are  the  owners  and  occupiers  of  certain 
mills,  lands,  and  buildings,  situate  at  Darcy  Leoer^ 
through  which  the  line  of  the  railway,  as  delineated  on 
the  plans  and  sections  before  referred  to,  passes ;  be  it 
enacted,  that  it  shall  not  be  lawful  for  the  said  com- 
pany, without  the  consent  of  the  said  John  Gray  and 
William  Gray^  or  the  owner  or  owners  for  the  time 
being  of  the  said  mills,  lands,  and  buildings,  to  con- 
struct the  said  railway  nearer  to  the  same  mills,  lands, 
and  buildings,  or  any  of  them,  than  the  south-east  end  of 
I^ever  Bridge^  delineated  on  the  said  plans,  and  therein 
numbered  one."  They  are  not  to  construct  the  railway 
nearer  to  the  <^  same  mills,  lands,  and  buildings,''  not 
nearer  to  any  part  specified,  but  not  nearer  "  to  the 
•mills,  lands,  and  buildings''  than  the.south«east  end  of 

Ijever 
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Ijeoer  Bridge.    Now,  there  is  a  collective  description  in        1846. 
the  words  "  mills,  lands,  and  buildings:  '*  they  include  the     ^^^^^""^ 
whole  and  every  part  of  those  premises  of  which  John  v. 

Gray  and  WilUam  Gray  were  the  owners  and  occupiers.     Liverpool 
They  were  the  owners  and  occupiers  of  the  whole     and  Bury 
which  is  delineated  on  the  map,  and  the  railway  is  not        p^ny. 
to  be  constructed  nearer  than  the  south-east  end  of  the 
bridge,  which  bridge  crosses  the  river  Tofige^  and  is 
immediately  continued  by  the  road,  which  has,  on  both 
sides,  a  portion  of  those  lands.     The  words  in  them- 
selves do  not  seem  to  me  to  be  attended  with  any  diffi- 
culty.   They  mean  **  you  shall  not  come  nearer  to  my 
estate  than  the  bridge.'' 

It  has  been  argued,  on  behalf  of  the  Defendants, 
that  that  cannot  be  the  construction;  and  the  only 
question  is,  whether  there  is  any  thing  to  overcome  that 
which  is  the  plain  and  natural  construction  of  these 
words.  In  the  first  place  it  is  said,  that  this  construc- 
tion would  make  the  construction  of  the  railway  de- 
pendent altogether  on  the  will  of  Messrs.  Gray.  That 
does  not  in  itself  seem  very  absurd,  though  it  is  said  to 
be  so,  because,  it  is  argued,  the  whole  scope  of  the  act 
clearly  manifests,  that,  at  all  events,  there  was  to  be 
a  railway  constructed.  How  is  that  ?  A  railway  is  to 
be  constructed  to  be  sure,  but  subject  to  the  provisions 
in  the  act,  and  this  is  one ;  the  railway  is  not,  there- 
fore, to  be  constructed  at  all  events,  but  only  subject 
to  the  provisions  of  the  act,  including,  among  others, 
this  clause,  and  not  otherwise.  That  argument,  there- 
for^ does  not  go  far. 

Then,  it  is  said,  you  must  give  a  restricted  meaning 
to  the  words  *<  mills,  lands,  and  buildings,"  and  that 
they  must  mean  either  those  mills,  lands,  and  build- 
ings which  are  employed  in  the  factory,  and  which 

give 
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1846.       give  the  particular  special  value  to  the  property,  or 
^RAY        ^^^^^  strictly  cut  by  the  line  of  railway  as  originally  de- 
fy, signed,  or  they  must  have  some  other  restricted  meaning 
Liverpool    ^  ^  discovered  in  some  other  way*     A  very  ingenious 
hS^  ^"c^     argument  has  been  used  on  that  subject,  but  I  must  say 
pany.  ,      I  do  not  $nd  any  thing  to  convince  me  that  this  was 
the  intention  of  both   parties.     As  to  the   arguments 
used   about  the  legislature  intending  diis  or  that,   I 
think  nothing  of  them.     The  legislature  had  no  object 
but  to  provide  that  there  should  be  an  agreement  be- 
tween the  parties,  and  that  the  railway  should  be  con- 
structed, provided  this  agreement  should  be  made. 

Another  argument  urged  with  a  great  deal  of  in- 
genuity and  plausibility  is,  that,  supposing  there  was  to 
be  a  railway,  the  intention  was  to  keep  the  railway  as 
far  off  the  original  projected  line  as  the  sonth-east  end 
of  the  bridge,  and  that  at  that  distance  it  might  be 
constructed  on  a  line  parallel  to  the  original  line* 
There  is  a  great  deal  of  plausibility  in  this,  but  there 
are  no  words  in  this  clause  of  the  act  which  in  the  least 
degree  approach  to  an  indication  of  any  such  a  thing 
being  meant 

If  any  one  of  these  constructions  had  been  meant,  I 
believe  it  might  have  been  clearly  expressed  in  as  many 
words  as  have  been  employed  in  this  clause.  If  any 
one  of  these  propositions  were  the  real  meaning  of  these 
parties,  why  was  it  not  stated  ?  There  would  have  been 
no  difficulty  in  expressing  any  one  of  them*  If  it  was 
not  the  real  meaning  of  both  sides,  why  are  we  to 
strain  the  construction  of  the  words  found  in  the  act  ? 

With  respect  to  these  acts  of  parliament,  the  opinion 
of  Lord  Cottenham  on  this  subject  has  been  stated  to  me, 
and  coming  from  him,  I  must  say  I  consider  it  bas^pecu- 

liar 
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liar  weight,  because,  in  the  numerous  cases  which  at  one  1846. 
time  came  before  him  from  every  branch  of  the  Court,  he 
has  never  shewn  the  least  disposition  to  press  any  harsh 
construction  against  railway  companies ;  on  the  contrary, 
he  has  been  most  anxious  to  uphold  them,  sometimes  in 
cases  of  considerable  difficulty,  in  the  legal  exercise  of  "^y,  ^' 
those  powers  with  which  parliament  has  invested  them. 
But,  he  says,  ^^  If  parliament  has  authorised  the  thing  to 
be  done  by  agreement^  it  is  nonsense  for  you  to  Come 
and  ask  the  Court  to  put  a  liberal  construction 'upon  it. 
I  am  dealing  between  two  parties  whose  rights  are  to  be 
determined  and  effected  by  agreement  entered  into  be- 
tween themselves.  I  must  not  look  at  the  consequence 
of  giving  operation  and  effect  to  that  which  I  think 
agreed  on  between  these  parties.  They  have  agreed, 
and  the  legislature  have  allowed  them  to  agree,  on  the 
terms  on  which  they  gave  up  their  land.'' 

So  here,  the  terms  demanded  may  be  very  exor- 
bitant, and  it  may  be,  that  very  fair  and  just  terms  have 
been  refused.  I  know  nothing  of  that;  but  taking  that 
clause  to  be  the  expression  of  an  agreement,  I  think 
the  agreement  is,  that  you  are  not  to  enter  upon  these 
lands,  that  is,  you  are  not  to  enter  upon  these  lands  or 
come  nearer  them  than  the  end  of  the  bridge.  If  that 
be  the  meaning,  it  can  hardly  be  altered  without  par- 
liament ;  for  I  do  not  see  how  I  am  to  make  an  agree- 
ment, or,  by  putting  a  liberal,  or  what  in  this  case  would 
be  a  strained  and  forced  construction  on  this  act  of 
parliament,  compel  these  persons  to  give  up  their  land, 
which  they  have  not  agreed  to  give  up,  for  the  price 
that  has  been  offered  to  them. 

I  am  surprised  at  the  course  which  the  parties  have 
taken;  I  regret  it,  for  I  cannot  help  thinking,  that  if 
there  had  been  a  communication  immediately  after  the 

act 
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1846.        act  of  parliament  passed,  instead  of  tbe  general  notice 

^'qI^^     given  by  the  Company  in  the  month  of  August^  the 

V.  parties  would  have  come  to  some  agreement    That  was 

Liverpool     "^^  done,  but  a  common  notice  was  given.     It  excited 

and  Bury     alarm ;  the  alarm  was  appeased  to  some  extent  by  the 

pany.4   "  answer  received  to  the  letter  sent  in  consequence;  but 

afterwards  the  Plaintiffs*  rights  were  entirely  disregarded. 

It  is  said,  and  I  believe  with  perfect  accuracy,  that 
the  Plaintiffs  possess  the  whole  tract  of  Iand|between 
the  utmost  bounds  of  deviation  allowed  by  the  act,  and 
that  the  Plaintiffs  by  refusing  to  agree,  or  by  the  parties 
being  unable  to  come  to  an  agreement,  the  railway  is 
stopped  altogether.  If  that  be  so,  was  it  not  known 
to  the  parties  at  the  time?  Had  they  not  the  maps, 
was  not  every  thing  ascertained,  and  did  they  not  see 
at  that  time,  that  if  there  was  no  agreement,  there  could 
be  no  railway  ? 

I  am  not  at  all  clear  that  this  difficulty  may  not  lead 
to  a  much  more  serious  inconvenience  than  has  yet 
been  apprehended,  and  it  was  with  that  view  that  I 
adverted  to  the  question  arising  on  that  which  was  the 
doctrine  of  the  Court  at  one  time,  and  which,  for  any 
thing  I  know,  may  be  applied  again  (a),  viz. :  that  if 
it  be  shewn  that  the  plan  marked  out  by  parliament 
cannot  be  executed,  have  the  company  a  right  to  pro- 
ceed at  all  with  the  railway  ?  If  it  be  clear  that  parlia- 
ment intended  a  communication  by  railway  from  Liver^ 
pool  to  Btay,  and  if  it  be  also  perfectly  clear,  that  the  line 
will  be  cut  off* and  that  the  whole  of  it  cannot  be  effected, 
has  this  Company  a  right,  under  such  circumstances,  to 
persist  in  their  undertaking  and  invade  the  property 
of  individuals,  when  they  are  only  authorised  to  pro- 
ceed 
(a)  AfUe,p,B94i. 
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ceed  on  the  principle  that  they  are  providing  for  the  1846. 

public  benefit,  by  securing  the  whole  line  of  commu-  ^Gray 

nication?    I  state  this   to  shew  how  strongly  I  feel,  v. 

that  as  to  all  those  things  with  respect  to  which  they  Liverpool 

were  dependent  on   individual  agreement,    it  was  the  ^an<^  ^^JJ^ 
•I  r    .  ,       .  .    n         Kailway  Com- 

duty  of  the  company  to  settle  those  agreements  before         pany. 

they  began  to  cut  anywhere.  It  would  be  a  strong 
measure  indeed,  to  allow  men's  properties  to  be  sum- 
marily taken  from  them  on  the  notion  of  the  general 
benefit,  when  the  parties  taking  it  have  not  done  those 
things  which  are  incumbent  on  them  to  secure  their 
capacity  and  ability  to  complete  the  whole  undertaking. 

I  am  of  opinion,  on  the  construction  of  this  clause, 
that  the  company  have  not  a  right  to  make  a  rail- 
way through  these  lands,  until  they  have  entered  into 
an  agreement  with  the  Plaintiffs,  and  I  shall  therefore 
grant  this  injunction. 


Upon  appeal.  Lord  Lyndlturst^  on  the  2d  of  May 
184G,  directed  the  question  as  to  the  legal  rights  of 
the  parties  to  be  tried  at  law. 


Vol.  IX.  D  d 
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1846. 


Jan,  19. 


In  re  FOLJAMBE. 


A  solicitor,  on 
payment  of  his 
costs,  under- 
took to  deliver 
his  bill,  but 
he  neglected. 
On  a  pe- 
tition pre- 
sented more 
than  twelve 
months  after, 
the  Court, 
under  its  ge- 
neral  juris- 
diction, or- 
dered the  de- 
livery with 
costs. 


IN  a  cause  of  'Scale  v.  Hodgson^  it  was  ordered  that 
the  Defendants  should  transfer  certain  monies,  &c.| 
on  payment  of  their  costs. 

The  Plaintiff,  on  the  21st  of  June  1844,  paid  to 
Messrs.  Foljamhe^  the  solicitors  of  the  Defendants,  the 
amount  claimed  by  them  for  their  costs.  At  the  time 
of  the  payment,  Messrs.  Fdjambe  stated,  that  the  bills 
of  costs  were  only  in  rough  draft  and  had  not  been  fair 
copied ;  but  that  if  the  Pldntiff  would  pay  the  amount 
thereof,  they,  Messrs.  Fdjambey  would  send  the  bills  of 
costs  within  a  few  days. 

Repeated  applications  having  been  made  for  the  bills 
without  success,  this  petition  was  presented  by  Mr. 
Neale^  praying  for  an  order  for  their  delivery. 

Mr.  W.  M,  James  in  support  of  the  application. 

Mr.  DanieU  contrd,  objected  that  the  Petitioner  in 
this  case  was  not  the  client,  and  that  if  he  stood  in  that 
position,  the  application  came  too  late,  not  having  been 
made  within  twelve  months  after  the  payment,  {a) 

The  Master  of  the  Rolls. 

This  is  not  an  application  for  the  taxation  of  the  bill, 
but  for  an  order  that  the  Respondents  may  be  ordered 

to 


(a)  6  &  7  rtd.  c.  73.  m.  37.  &  41. 
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to  deliver  the  bills  of  costs  according  to  their  under-> 
taking.  They  are  officers  of  the  Court,  and  are  bound 
to  do  what  is  right.  The  Petitioner,  who  has  paid  the 
bills,  ought  to  have  had  them  delivered  to  him  long  ago, 
to  enable  him  to  know  what  he  has  paid,  and  for  what. 


405 


1846. 


'  Inre 

FOLJAMBB. 


The  Respondents,  it  appears,  procured  pajnnent,  on 
their  undertaking  to  deliver  the  bills  within  a  few  days ; 
they  were  bound  to  fulfil  their  part  of  the  agreement 
without  delay,  but  they  have  omitted  to  do  so, 

I  have  jurisdiction  to  order  the  delivery,  which  I 
will  certainly  exercise,  and,  taking  the  whole  matter 
into  consideration,  the  Respondents  must  pay  the  costs 
of  the  petition. 


GIBSON  V.  NICOL. 
GIBSON  V.  ALSAGER. 
GIBSON  V.  STURGIS.  1JW.16.17.19. 

March  3. 
'T^HE  Defendant  Nicd,  being  the  owner  of  the  ship  In  a  suit  by  a 
-*-      **  Triiorij*  made  five  several    mortgages  of  it  gagee  to  fore- 

and  its  freight.     The  first  and  third  were  vested  in  ^lose  and  re- 
°  deem,,  certain 

Smiihj  the  second  was  vested  in  the  PlaintiiF  Gibson^  and  Defendants, 

the  fifth  was  made  to  Z)t,&o«.  jiS*' 

assimeeof  the 
On  the  2nd  of  March   1848,   Gibson,  the  second  j^^^or. 

mortgagee,  filed  this  bill  against  Smith  and  the  subse-  disclaimed. 

They  were, 
quent  however, 

brought  to  a 
dearing,  and  it  then  appearing  that  there  was  insufficient  to  jpay  the  first  mortgage, 
the  Plaintiff  declined  taking  uie  account.    The  bill  was  dismissed  as  against  the  dis- 
chiiming  Defendants,  ivUhdUt  costs,  and  the  first  mortgagee  alone  was  held  entitled 
to  his  coetst 

Dd2 
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1846.        quent  incumbrancers  and  against  the  mortgagor,  praying 
^'^p'^"^^     redemption  against  Smithy  and  a  foredosure  as  to  the  resL 

V, 

NicoL.  In  1844,  the  mortgagor  became  insolvent,  and  his 

estate  became  vested  in  Mr.  Sturgis^  the  provisional  as-» 
signee,  who  was  brought  before  the  Court.  Siurgis^  by  his 
answer,  stated,  that  he  did  not  and  never  did  claim  any 
interest  in  the  ship,  &c«  and  he  absolutely  disclaimed. 

It  appeared,  also,  that  on  the  day  before  the  filing  of 
the  bill,  Dobson^  the  fifth  mortgagee,  had  assigned  his 
mortgage  to  Dixoii  and  Ponter  for  the  benefit  of  his 
creditors,  but  on  the  22nd  of  DecenJber  following,  he 
became  bankrupt.  His  assignees  stated  there  were  no 
assets  of  the  bankrupt,  and  submitted  to  act  as  the 
Court  might  direct,  and  Dixon  and  Ponter  by  their 
answer  *^  did  thereby  disclaim  "  all  interestj  &c. 

The  cause  coming  on,  a  discussion  as  to  priority 
arose,  but  which  had  not  been  raised  by  the  pleadings, 
and  the  Court  decided  that  it  could  not  now  be  raised. 
It  then  appeared  that  the  proceeds  of  the  ship  and 
freight  were  insufficient  to  pay  the  first  mortgagee.  The 
question  of  costs  was  then  discussed. 

Mr.  Turner  and  Mr.  Batten  for  the  PlaintifT.  The 
presence  of  the  subsequent  mortgagees  was  indispen- 
sable, and  as,  upon  the  investigation,  it  turns  out  that  the 
mortgage  security  is  deficient,  they  can  have  no  costs* 
After  the  disclaimer,  the  Plaintiff  could  only  have 
dismissed  upon  giving  them  the  costs,  which  they  were 
not  entitled  to;  they  were,  therefore,  of  necessity, 
brought  to  a  hearing.  The  assignees  stand  in  the  same 
situation  in  that  respect  as  any  other  parties.  Appleby  v. 
Dulce  (c) ;   Casli  v.  Belcher  (b) ;   Clarke  v.  Wilmot  {c)  ; 

Tippitig 

(a)  1  Hare,303.  ^  \  Phil.         (6)  1  Hare,  310. 
272.  (c)  1  PAU.276. 
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Tipping  V.  Pao)er  (a).    A  party  disclaiming  who  had  an       1846. 
interest  at  the  institution  of  ihe  suit  is  not  entitled  to     \f"^^^^ 

&1B80II 

costs.  V. 


Mr.  FaUett  for  Sturgis.  This  Defendant  having 
properly  disclaimed^  ought  not  to  have  been  brought  to 
a  hearing,  and  is  therefore  entitled  to  his  costs;  Sil^ 
cock  V.  Bojpion  (b).  The  ground  on  which  costs  were 
not  given  in  Appleby  v.  DiJce  was,  because  the  provisional 
assignee  had  not  disclaimed,  as  he  has  now  done. 

Mr.  Raupett  and  Mr.  Roll  for  Smitfi. 

Mr.  E.  fVebsier^  Mr.  Calvert^  and  Mr.  Jllnoood  for 
other  parties. 

Mr.  Batten  in  reply. 

T^e  Master  of  the  Rolls.  * 

It  having  been  stated  to  me  that  this  point  is  now  un-» 
der  the  consideration  of  the  Vice-Chancellor  Wigram  (c), 
I  will  have  some  communication  with  him,  before  I  de- 
cide this  point.  The  Plaintiff  must  state  to  me  the 
terms  of  the  decree  he  asks. 


The 

(a)  1  Hare^  405.  Hare,  93.,  and  Gabriel  v,  Siurgis, 

(b)  2  r.  4-  C  (C.  C.)  376.  ib.  97. 

(c)  In  Grigg  v.  Sturgu^   5 

Dd  3 


JflCOL. 


Mr.  Batten  stated,  that  the  Plaintiff,  considering  the       Feb.  19, 
value  of  the  mortgaged  security,  declined  asking  for 
any  accounts. 

Tlie  Master  ofiJie  Rolls. 
The  bill  will  then  be  dismissed. 


MS 
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1846. 


March  3. 


The  case  was  mentioned  again  as  to  costs,  when, 

Mr.  E.  WAsterj  for  Ducon  and  Ponier^  said : — These 
Defendants  having  disclaimed,  the  Plaintiff  ought  not 
(as  he  has  done)  to  have  filed  a  replication ;  MU' 
ford,  (a)  The  bill  should  therefore  be  dismissed  with 
costs  as  against  them,  Beames  on  Costs  (&),  and  Wil' 
Hams  V.  LongJeUow(c),  where  it  is  said:  —  •*  If  a  De- 
fendant disclaim  generally,  and  the  Plaintiff  replies 
to  her  answer,  and  serves  her  with  a  subpoena  to  rejoin, 
she  is  entitled  to  have  costs  against  him  for  the  vex- 
ation.'' 


Mr.  Calvert  argued,  that  the  Plaintiff's  asking  no  relief 
was  equivalent  to  dismissing  his  own  bill,  which  could 
never  be  done  except  with  costs.     Fidelle  v.  Evans  (d). 

The  Master  of  the  Rolls. 

The  Plaintiff  does  not  think  fit  to  ask  for  the  accounts, 
and  I  must  therefore  dismiss  the  bill. 

As  to  the  costs,  the  parties  are  proceeding  under  a 
mistake,  forgetting  altogether  that  this  is  a  case  of  a 
mortgage  security.  A  gentleman  mortgages  a  ship  far 
beyond  its  value,  and  the  second  mortgagee,  thinking 
fie  to  know  how  the  matter  stands  and  to  have  an  ac- 
count, files  a  bill  for  that  purpose  against  the  mortgagor 
and  the  other  persons  claiming  under  him. 


In  the  investigation  which  has  taken  place,  it  turns 
out  that  there  is  not  sufficient  to  pay  any  of  the  mort- 
gagees except  the  first. 

I  am 


(a)  319.  (4th  ed.) 

(b)  233.  (4th  ed.) 

(c)  3  AtktM,  581. 


(d)  1  Cox,  27.  And  see  Anon. 
1  Vet,  jun.  140.,  and  Dixon  ▼. 
Pflrtb,  i6. 402. 
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I  am  of  opinion)  under  the  circumstances  of  the  case,        1846. 
that  the  bill  must  be  dismissed  without  costs,  as  against 
all  the  parties  except  the  first  mortgagee,  and  with  costs 
as  against  him. 


WASNEY  V.  TEMPEST.  March  27. 

THIS  was  a  motion  for  the  production  of  documents.  ^"  *  ^^  *^ 
-__  enforce  ftn  ftr— 

The  case  alleged  was  of  the  following  nature :  —  rangement  re- 

In  1804,  the  Plaintiffs  father  was  seised  in  fee  of  an  specti^.land 

entered  into 
estate  G.,  and  Stephen  Tempest^  the  father  of  the  De-  by  the  De- 
fendant, *' assumed  to  be  seised  of  or  entitled  to  a  farm  fo^if^^^his 
called  B.  &a,  for  an  estate  of  inheritance  in  fee  simple  life,  the  De-  ' 
or  for  some  other  estate."     These  estates  were  sepa-  that ^  under  a 

rated  by  a  stream,  and  were  traversed  by  a  public  high-  deed"  of  1789, 

which  was  in 
^ay*  the  Defend- 

ant's posses- 
^  ,  11..       sion,  his  father 

In   1804,  by  agreement  between  these  parties,  the  was  tenant  for 

road  was  altered,  and  the  stream  straightened ;  and  the  l^®»  ^789**h' 
bill  alleged,  that  as  an  equivalent  for  the  damage  done  father  had'no 
to  the  G.  estate,  a  small  piece  of  the  land  marked  C,  fh^'fo/hi^'^ 
gained  by  straightening  the  stream,  was  thrown  into  the  life.  He  also 
PlaintiflF's  father's  estate,  and  was  afterwards  enjoyed  himself  was 
bv  him,  with  the  acquiescence  and  concurrence  of  the  tenant  in  tail 
^^1./.!  jriTxr-i  1  "  under"  the 

Defendant  s  father  and  of  the  Defendant ;  but  no  con-  game  deed. 

veyance  thereof  was  ever  executed.  h^vw  ^t'ff 

was  not  en- 
The  Plaintiff  became  entiUed  to  his  father's  estate,  ^^SJJJ'/P'^ 
and  the  bill  alleged  that  the  Defendant's  father  died  in 
1824,  and,  on  his  decease,  ^Uhe  Defendant,  by  some 
right  or  title  derived  from  his  father  or  from  some 
other  source,  and  by  means  of  the  same  instruments  as 
Dd  if  his 
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bis  father  derived  titlC)  entered  into  possession  of  the  B, 
estate/'  and  had  continued  to  occupy  and  enjoy  it» 

The  bill  stated,  that  the  Defendant  had  recently  in« 
terfered  with  the  Plaintiff's  possession  of  the  piece  of 
land  Crj  and  prayed  a  declaration  that  the  Plaintiff  was 
entitled  thereto,  and  that  the  Defendant  had  adopted 
the  arrangement  and  for  a  conveyance* 

The  Defendant,  by  his  answer,  claimed  the  piece  of 
land  C,  and  stated,  *Hhat  from  the  24th  of  April  1789 
up  to  the  time  of  his  decease,  Stephen  Tempest  was,  by 
and  under  certain  indentures  of  lease  and  release,  bearing 
date  respectively  the  2Sd  and  2ith  of  April  1789, 
tenant  for  life  of  the  B,  estate,  and  that  from  and  after 
the  said  24th  oi  April  1789,  the  said  Stephen  Tempest 
had  no  greater  or  other  estate  dierein  than  an  estate  fi>r 
his  life."  The  Defendant  subsequently  stated,  that  he 
was  tenant  in  tail  of  the  B.  estate,  **  under  the  inden- 
tures of  the  23d  and  24th  of  April  1789,"  which  inden- 
tures he  admitted  to  be  in  his  possession. 

A  motion  was  now  made  for  the  production  of  these 
deeds,  amongst  other  documents. 

Mr.  Twfier  and  Mr.  Glasse,  in  support  of  the  motion* 
When  a  Defendant  says  he  is  seised  in  fee,  you  cannot 
adversely  make  him  produce  his  tide  deeds ;  but  here 
the  Defendant  does  not  so  state,  but  that  his  father  was 
merely  tenant  for  life  under  a  particular  deedf  and  tliat 
he  is  tenant  in  tail  under  the  same  instrument ;  that  is, 
he  gives  his  own  construction  of  a  deed,  without  even 
shewing  that  he  had  the  assistance  of  a  professional 
adviser.  The  question  in  the  cause  depends  on  the 
right  construction  of  the  deed,  and  the  Defendant  is 

bound 
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bound  to  produce  it,  in  order  that  the  Court  may  deter* 
mine  whether  his  construction  be  correct. 

They  cited  Maden  v.  Veevers.  {a) 

Mr.  Flemings  eotitra.  The  Plaintiff  has  no  right  to 
fiee  the  Defendant's  title  deeds.  They  make  out  the 
Defendant's  title  and  not  .that  of  the  Plaintiff,  and  the 
Plaintiff  has  no  interest  in  them.  In  a  recent  case 
in  the  House  of  Lords,  oF  Dungannon  v.  Smithy  the 
accidental  production  of  a  deed  endangered  an  estate  oF 
10,000/.  a  year.  He  cited  IVigram  on  Discovery  (b)^ 
Btifion  V.  Neville  {c\  Wilson,  v.  Forster  (d),  Compton  v. 
Earl  Grey  {e\  Sampson  v.  Sxcettenham  (g),  Bollon  v.  T/ie 
Corporaiiofi  qfUverpooU  {h) 

Mn  Twmerj  in  reply. 

The  Master  of  the  Rolls. 

The  Defendant  says,  that  his  father  was  tenant  for  life 
only  under  the  deeds,  and  he  afterwards. adds,  that  his 
father  had  no  greater  estate  than  an  estate  for  his  life. 
My  notion  is,  that  I  cannot  consider  that  this  is  merely 
an  attempt  on  his  part  to  construe  the  deed  for  himself. 

On  the  form  of  these  pleadings  I  cannot  order  the 
production. 

(a)  7  5rfl».489.  (e)  lY.^J.  154. 

(h)  Page  277.  (g)  5  Mad.  16. 

(c)  2  Cox,  242.  (h)  1  Myl.  *  AT.  88.       < 

(d)  M'acland^r.27h 
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1846. 


March  28. 


FORD  V.  BRYANT. 


Applicatioii 
for  leave  to 
exhibit  inter- 
rogatories in 
the  Master's 
office,  for  the 
examination         ,  .^ 
of  an  executor,  children, 
the  object 
being  to 
charge  him 
with  a  breach 
of  trust  not 
raised  by  the 
pleadings,  re- 
fused with 
costs. 

A  bond, 
given  by  a 
testator  to  his 
daughter,  was 
assigned  by 
her  and  her 
husband  to 
trustees  for 
the  daughter 
and  children. 
The  husband 
and  wife  sub- 
sequently as- 
signed it  to 
A,  B,  to  se- 
cure a  debt 
After  the  tes- 
tator's death, 
his  executor, 
without  no- 
tice, as  he 


nPHE  testator,  in  this  case,  had  given  to  bis  daughter 
-'-  Mrs.  Holder^  his  bond  for  2000/.,  payable  at  his 
death,  and  which,  in  February  18S0,  had  been  assigned 
to  two  trustees  for  the  benefit  of  Mrs.  Holder  and  her 


The  testator  died,  and  afterwards  a  bill  was  filed  for 
the  administration  of  his  estate  by  some  of  the  residuary 
legatees,  against  Bryant^  his  executor,  against  the  other 
residuary  legatees,  and  against  Mr.  and  Mrs.  Holder,  and 
the  children.  The  common  decree  was  made  for  taking 
the  usual  accounts,  and,  under  the  advertisement  for 
creditors,  the  two  trustees  carried  in  a  claim  for  the  sum 
of  2000/.  alleged  to  be  due  on  the  bond.  Bryant,  the 
executor,  carried  in  a  counter  state  of  facts,  supported 
by  his  affidavit,  which  stated,  that  one  Tawnend  had 
given  a  notice  to  him,  Bfyatit,  that  by  an  indenture  dated 
the  7th  of  July  1842,  the  bond  debt  of  2000/.  had  been 
assigned  by  Holder  and  wife  to  Thwnend,  for  the  benefit 
of  Holder's  creditors ;  that  Bryant  had  paid  to  Townend 
the  sum  of  850/.  in  discharge  of  his  claim  to  the  said 
bond  debt  of  2000/.,  and  thnt  at  the  time  of  such  pay- 
ment, neither  Bryant  nor  his  solicitor  had  any  notice 
of  the  said  assignment  of  February  1 880;   and  that, 

alleged,  of  the  therefore,  such  payment  of  850/.  was  a  valid  and  bond 
first  assign-  ^ , 

ment,  paid  to  J^^ 

A.  B,  the  amount  of  the  debt.  A  decree  was  made  for  taking  the  usual  accounts  of 
the  testator's  estate,  and  the  trustees  claimed  the  amount  of  the  bond ;  but  the 
Master  being  of  opinion  that,  as  the  matter  stood,  the  payment  of  the  executor 
to  A,  B.  was  good,  an  application  was  made  to  the  Court  by  the  wife  and  children 
(Defendants  in  the  cause)  for  liberty  to  examine  the  executor  as  to  the  fact  of 
notice,  but  it  was  refused  with  costs. 
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Jid€  payment,  and  that  the  claim  of  the  trustees  was        1846. 
therefore  reduced  to  the  sum  of  1150/. 

Bryant  had  also  carried  into  the  said  Master's  oflSce 
a  discharge  of  the  personal  estate  of  the  testator  come 
to  his  hands,  and  had  sought  to  be  allowed  the  payment 
of  the  said  sum  of  850/.  as  a  proper  payment ;  and  the 
Master  had  intimated  his  opinion,  that  as  the  case  stood 
before  him,  Bryant  was  justified  in  making  the  payment 
of  the  850/. 

Mr.  Holder  also  made  an  affidavit,  which  tended  to 
shew  that  Bryant^  at  the  time  of  the  payment,  had 
notice  of  the  settlement;  but  the  Master  decided,  that 
Holder  being  interested,  his  evidence  was  inadmissible. 

A  motion  was  now  made,  on  behalf  of  Mrs.  Holder 
and  her  children,  who  were  also  interested  in  the  re- 
siduary estate,  for  leave  to  exhibit  interrogatories  for 
the  examination  of  Bryant^  touching  these  matters,  and 
in  which  it  was  alleged  he  had  no  beneficial  interest. 

Mr.  StintoTiy  in  support  of  the  motion,  argued,  that  the 
Defendants,  being  interested  in  making  the  estate  pro- 
ductive, were  entitled,  for  that  purpose,  to  ascertain, 
through  the  medium  of  the  examination  of  the  Defend- 
ant, the  fact  of  the  alleged  want  of  notice  of  the  settle- 
ment, at  the  time  of  the  payment  of  the  850/. ;  Simmons 
V.  Gutteridge.  (a)  As  to  the  form  of  the  application,  he 
cited  Franklyn  v.  Colqukoim  (b)  and  Purcell  v.  M^Na- 
mara.  (r) 

Mr. 

(a)  13  Ktf9.262.  (e)   17  Vet.  434.      And  see 

(6)  16  ib,  218.  Pam  v.  Hughes^  1  Keen,  1. 
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1846.  Mr.  Bagshawet  for  the  Derendant  Bryonia  opposed  the 

application.  He  argaed,  that  the  point  in  controversy  was 
immaterial  to  the  PlaintifT,  and  to  the  testator's  estate ; 
for  if  the  850/.  were  allowed  to  the  executor,  the  amount 
due  on  the  bond  would,  on  the  other  hand,  be  reduced 
by  the  same  amount ;  that  it  was  neither  the  object  of 
the  bill  nor  within  the  compass  of  the  decree  to  charge 
the  Defendant  with  a  breach  of  trust,  and  that  the  object 
of  these  proceedings  was  to  determine  rights  as  be* 
tween  Bryant  and  the  trustees  who  were  no  parties  to 
the  suit,  and  that  this  could  only  be  done  by  bill. 

Mr.  Toller^  for  the  FlaintifF,  argued,  that  the  estate 
was  not  interested  in  the  question,  farther  than  the  pre- 
vention of  unnecessary  costs. 

Mr.  Stintorti  in  reply.  The  decree  enured  to  the 
benefit  of  all  the  creditors  of  the  deceased,  who  are 
entitled  to  proper  facilities  for  making  out  their  demand. 
The  application  is  not  made  by  the  trustees,  because 
they  are  not  parties  to  the  suit;  but  by  parties  to  the 
suit,  who  are  interested  as  cestuis  qiie  trust. 

The  Master  of  the  Rolls. 

The  bill  in  this  case  is  filed  by  a  residuary  legatee, 
against  the  executor  and  the  other  residuary  legatee,  for 
the  administration  of  the  estate,  and  the  decree  directs 
the  accounts  to  be  taken  and  nothing  more.  The 
trustees  of  the  settlement  came  in  as  creditors,  and 
allege,  that  they  are  entitled  to  be  paid  a  sum  of  2000/. 
due  from  the  testator  on  bond.  The  bond  is  not 
denied ;  but  the  executor  says,  that  the  2000/.  is  not 
due,  because  he  has  paid  850/L,  part  of  it,  to  Tormietid, 
without  notice  of  the  assignment  to  the  trustees ;  and 
the  question  in  the   Master's  office,   as  between  the 

Plaintiff 
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Plaintiff  and  the  executor,  is>  whether  this  sum  is  to  be       1846. 

allowed  him*  ^"^T*^^*^ 

Ford 

V. 

The  particular  circumstances  relating  to  the  bond  are  Bryant. 
these:  — The  testator,  on  the  marriage  of  his  daughter, 
executed  a  bond  for  2000/.,  payable  shortly  after  his 
death.  This  bond  was  assigned  to  trustees  for  the 
benefit  of  the  testator's  daughter  and  her  children  ;  but 
Holder^  the  husband,  by  some  means  got  possession  o( 
the  bond,  and  assigned  it  to  Tamnend  as  a  security* 
After  the  death  of  the  testator,  his  executor,  Bfyantj 
being  applied  to,  and,  the  bond  being  produced,  paid 
850/.  to  Townejidj  and  Bryant  is  told  in  the  Master's 
office,  **  You  paid  this  sum  on  the  bond,  knowing  that 
it  belonged  to  the  trustees  of  the  settlement,  and  now 
you  must  pay  it  over  again,  and  you  must  be  charged 
with  the  amount  for  the  benefit  of  the  persons  interested 
under  the  settlement."  This  claim  is  made  by  the 
cesiuis  que  trust  under  the  setdement,  and  the  matter 
seems  to  have  undergone  some  investigation  in  the 
Master's  office.  Bfyant,  by  his  affidavit,  denied  he 
had  any  notice ;  but  it  is  said  that  Towtiend  made  some 
affidavit  to  the  contrary. 

The  question  really  is,  whether  you  are  to  obtain 
redress  for  a  breach  of  trust  agciinst  Bryant^  in  a  mere 
legatee's  suit,  in  which  he  has  not  had  the  slightest 
notice  of  the  claim  now  made  against  him. 

There  are  many  cases  in  the  Master*s  office  in  which 
the  Court  will  give  special  directions  for  the  investiga- 
tion of  special  claims.  In  a  case  before  Lord  Eldon,  he 
said  :  In  a  simple  case  I  will  allow  it  to  be  done  before 
the  Master ;  but  if  the  case  be  complicated,  you  must 
fileabUl.(a) 

Here 

(a)  See  Patenter  v.  Houston^  3  Mer,  297.*  and  Lockhart  v.  Hardy r 
5  Beav.  305. 
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1846^ 


Here  you  seek  to  examiDc  the  executor  as  to  the 
notice,  in  order  to  determine  whether  he  has  or  has  not 
committed  a  breach  of  trust,  in  order  to  deprive  him  of 
the  allowance  of  this  sum  of  850/.  I  cannot  think  that 
such  a  proceeding  is  consistent  with  the  forms  of  this 
Court  He  may  be  liable  for  a  breach  of  trust;  but  he 
IS  not  to  be  made  answerable  for  it  except  on  a  regular 
and  formal  proceeding. 


I  must  refuse  this  motion,  with  costs. 


Ma^28. 


CLARK  V.  CHUCK. 


TN  January  1846,  a  commission  issued  for  the  examin- 
-■-  ation  of  witnesses.  On  the  18th  of  Aprilf  upon  an 
application  of  the  Defendant  to  the  Master,  publication 
was  enlarged  to  the  first  day  of  Trinity  term.  On  this 
occasion,  an  affidavit  was  produ<:ed,  that  the  Defendant 
had  not  seen  the  depositions,  &c. 

A  few  days  afler,  an  application  was  made  to  the 
Master  by  the  Defendant^  under  the  100th  Order  of 
1 845  (a),  for  an  additional  commission.  The  application 
was  opposed,  but  the  Master,  on  tlie  25th  o(  Aprils  gave 
his  certificate  of  the  propriety  of  such  additional  com- 
mission, which  issued  accordingly. 

A  motion 
(a)  Ordtnef  C%m«  322. 


The  Master 
enlarged  pub- 
lication, and 
on  that  occa- 
sion, evidence 
was  produced, 
that  the  De- 
fendant had 
not  seen  the 
depoutions. 
Immediately 
afterwards,  an 
application 
was  made  for 
an  additional 
commission, 
which  the 
Master  grant- 
ed without 
an^  further 
evidence  that 
the  Defendant 
had  not  seen 
the  depo- 
sitions.  Held, 

that  it  was  not  necessary  to  bring  forward  further  proof,  the  Master  having 
already  in  his  office  evidence  of  the  fact,  and  the  Court  refused  with  costs  an  ap- 
plication to  set  aside  the  proceedings* 
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A  motion  was  now  made  to  set  aside  the  proceedings       1846. 
relating  to  the  additional  commission,  on  the  ground 
that  upon  the  application  for  the  certificate,  no  affidavit 
had  been  made  that  the  Defendant  had  not  seen  the 
depositions. 

Mr.  Turner  and  Mr.  Elmsley^  for  the  motion,  argued, 
that  the  affidavit  of  the  Defendant  not  having  seen  the 
depositions  ought  to  have  been  brought  down  to  the 
very  moment  of  the  application  for  the  additional  com- 
mission* 

Mr.  Kindersley  and  Mr.  TVkitbreadj  contri^  contended, 
that  as  the  Master  had  already  in  his  office  evidence 
that  the  Defendant  had  not  seen  the  depositions,  it  was 
unnecessary  to  bring  in  fresh  proof  of  that  fact,  espe- 
cially as  it  did  not  appear  to  have  been  disputed. 

Mr.  Turner  in  reply. 

The  case  of  Geast  v.  Barber  (a),  and  Grilb.  For.  Rom. 
ISO,  ISl.  were  cited. 

The  Master  t^the-  Rolls  considered  this  application 
frivolous,  and  said,  that  it  was  not  necessary  for  the 
Master  to  require  proof  of  a  fact  of  which  evidence  already 
existed  in  his  office,  especially  where  it  did  noU  seem  to 
have  been  disputed.    He  refused  the  motion  with  costs. 

(a)  2Bro.C.C.l. 
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1846. 


May  22. 
June  12. 

A  cause  and 
cross-cause 
were  attached 
to  the  Vice- 
Chancellor's 
Court.    After 
publication 
bad  passed  in 
the  original 
cause,  but 
before  it  had 
passed  in  the 
cross-cause,  a 
Defendant  ob- 
tained an 
order  of 
course,  at*the 
Rolls,  for 
liberty  to  use 
the  original 
depositions 
"  taken  "  in 
the  cross- 
cause.    Held, 
that  it  had 
not  been  ir* 
regularly  ob- 
tained. 


SOWDON  x>.  MARRIOTT. 

nnWO  suits  relating  to  the  same  matter,  namely, 
-■-  Scrwdon  v.  Marriott^  and  Flight  v.  Manioii^  were 
attached  to  the  other  branches  of  the  Court.  Publica- 
tion liad  passed  in  the  first  of  these  suits,  but  had  been 
enlarged  until  the  20th  oi  June  in  the  latter. 

In  this  state  of  things,  and  on  the  6th  of  Afoy,  Hight 
obtained  an  order  of  course,  at  the  Rolls,  in  Sawdon  v. 
Marrioltf  that  he  might  be  at  liberty,  at  the  hearing 
of  that  cause,  to  read  the  depositions  **  taken  "  in  Flighi 
V.  Marriott,  saving  just  exceptions. 

Both  causes  had  been  set  down,  but  the  examiuation 
of  witnesses  in  the  cause  of  Flight  v.  Marriott  was  pro- 
ceeding at  the  date  of  the  order. 

Mr.  Kinderslejf  and  Mr.  J,  A.  Cooke  moved  to  dis- 
charge this  order  "  for  irregularity."  They  contended, 
that  it  was  irregular  to  obtain  an  order  for  the  use  of 
depositions  '^  taken,'*  until  those  depositions  had  been 
really  and  finally  completed  and  published ;  and  that  the 
depositions  could  only  be  partially  used  under  this  order. 
2  Turn.  4"  V.  Pr.{a\  1  Grant's  Pr.  205,  and  2  Grant's 
Pr.  246. 


Mr.  Turner  and  Mr.  Rogers,  contra,  contended  that 
the  .order  was  perfectly  regular,  and  that  the  reservation 
of  "just  exceptions  **  left  every  objection  open  at  the 

hearing. 


(a)  P.  258. 285. ;  and  see  2  Smith' t  Pr.  627. 
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heariag;  That  the  causes  being  attached  to  the  other 
branch  of  the  Court,  this  Court  could  not  look  at  the 
merits,  but  must  consider  whether  the  order  had  been 
"  irregularly  obtained."    Hooper  v*  Paver,  {a) 

Tlie  Master  of  the  Rolls. 

I  will  make  inquiry  as  to  the  practice;  the  diffi- 
culty arises  from  the  position  in  which  the  two  cases  are 
situated,  and  from  nothing  else.  When  there  are  two 
causes  in  which  the  same  question  is  at  issue  between 
the  same  parties,  and  publication  has  passed  in  both, 
nothing  is  more  common  than  to  obtain  an  order,  as 
of  course,  that  the  depositions  in  one  may  be  used 
in  the  other.  I  do  not  see  any  reason  why  it  should 
not  be  obtained  immediately  after  the  causes  are  at 
issue,  though  I  am  not  aware  whether  that  has  ever 
been  done.  The  difficulty  here  is,  that  there  has 
been  publication  in  one  case,  and  the  order  has  been 
obtained  in  that  cause,  while  the  same  witnesses  are 
under  examination  in  the  other.  It  is  objected,  that 
after  publication,  new  witnesses  are  not  to  be  examined, 
and  that  the  effect  of  this  order  will  be,  to  have,  as  wit- 
nesses in  the  cause  in  which  publication  has  passed, 
persons  who  have  been  examined  subsequently;  but 
then  it  is  to  be  observed,  that  we  have  the  words  *'  saving 
just  exceptions,'^  which  will  obviate  any  difficulty,  and 
leave  the  question  open.  I  think  I  recollect  a*  case  in 
which  i(n  objection  of  this  kind  was  taken  and  succeeded, 
but  it  was  in  a  case  in  which  the  whole  matter  was  be- 
fore the  same  judge.  The  order  contains  nothing  which 
excludes  Flight  from  going  on  and  examining  witnesses, 
and  it  is  not  until  this  day  that  he  states  that  his  ex- 
amination 

(a)  6  Beavan^  173. ;  and  see      Can,  114.;  and  the  6th  Order  of 
9th  Order  of  May  1837,    Ord.      May  1839,  Ord.  Can.  137/ 

Vol.  IX.  E  e 


is^a 
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amiiiatbn  is  oondaded.  By  this,  I  suppose^  he  means 
the  examination  of  his  own  witnesses,  for  he  cannot 
mean,  that  he  will  not  cross-examine  the  witnesses  oS 
the  other  parties,  if  he  thinks  it  to  his  interest. 


If  the  word  *^  taken  "  be  limited  to  the  CTidence  at  the 
time  of  the  order,  then  the  Court  may  be  deprived  (tf 
evidence  material  even  to  the  other  parties. 

The  question  is,  whether  NigAl  \s  entitled  to  this 
order,  and  I  will  make  inquiries. 


June  12.  The  Master  of  the  Rolls, 

Held  that  the  order  had  not  been  irregularly  obtmned, 
and  refused  the  motion  with  costs,  <^bnt  without  pre- 
judice to  any  direction  which  might  be  made  respecting 
such  costs  at  the  hearing  of  the  cause.^ 


'    June  1^. 


WHICKER  V.  HUME. 


i^N  the  11  til  of  June  184S,  an  order  was  made  for 
^-^  preliminary  inquiries  (a),  with  the  usual  direction 


An  order  was 
made  direct- 
ing prelimi- 
nary inquiries,  foj.  production  before  the  Master  of  books  and  papers 

production  of  for  the  purposes  of  the  inquiry. 
the  necessary 


papers.     Sub- 
seouently,  an 
oraer  was 
made  for  an 
inspection  of 
all  papers  in 
the  Defend- 


Afterwards,  on  the  7th  of  Jidy  1848,  on  a  motion  for 
the  production  of  documents  admitted  by  the  Defend- 
ants 
(a)  Ord,  Can.  136. 


ant's  possession  at  his  solicitor's  ofi&ce.  Held,  that  the  latter  did  not  supersede  the 
former,  and  that  the  Master  might  still  order  a  production  in  the  course  of  the 
inquiries  directed. 
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ants  to  be  in  their  possession,  an  order  was  made  for        1846. 
their  inspection  at  the  office  of  their  solicitors. 

Subsequently  to  this,  in  the  prosecution  of  the  pre- 
liminary inquiries,  the  Plaintiff  required  the  production 
of  certain  books  and  papers ;  but  the  Master  considered 
that  the  order  of  Jiib/f  being  subsequent  to  the  order 
under  which  he  was  proceeding,  prevented  his  ordering 
the  production. 

Mr.  Purvis  and  Mr.  Beaoan  now  moved  for  the  pror 
duction. 

Mr.  Turner  and  Mr.  Bagshawe^  contra. 

The  Masteb  of  the  Roixs  was  of  opinion  that  the 
latter  order  did  not  supersede  the  former,  and  that  they 
might  well  stand  together;  but  as  the  Master  enter- 
tained a  difficulty,  he  made  the  order. 


JONES  ».  ROBERTS.  Jv^  22. 

THIS  was  a  motion,  upon  the  answer,  for  an  injuno-  An  account 
.         '     *^.  ,  ^  settled,  and  a 

tion  to  restram  proceedings  at  law.  security  taken 

by  a  solicitor 

The  bill  alleged,  that  the  Plaintiff  had  employed  the  cHent,  Uiough 
Defendant  as  his  attorney  and   solicitor.      That,   in  to  be  viewed 
Febrmry  1844,  the  Plaintiff  had  executed  to  the  De-  iTnottobe^' 

fendant  treated  as  a 
nullity. 

A  soUeitor  and  client  settled  an  account^  and  the  client  gave  a  mortgage  and 
covenant  to  pay.  The  solicitor  sued  on  the  covenant,  and  the  client  filed  a  bill, 
impeaching  the  transaction  on  the  ground  of  surprise,  undue  influence  and  error. 
This  being  denied  by  the  answer,  a  motion  for  an  injunction  to  stay  proceedings  on 
the  covenant  was  rdiised.  , 

Ee  2 
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1846.  fendant  a  mortgage  for  the  sum  of  8400/.,  alleged  to  be 
due  from  the  Plaintiff  to  the  Defendant.  That  the  execu- 
tion of  the  mortgage  bad  been  procured  by  surprise  and 
undue  influence ;  that  there  were  errors  and  omissions 
in  the  accounts,  exorbitant  charges  in  the  bills  of  costs, 
and  that  part  of  the  business  had  been  done  on  the 
retainer  of  another  person. 

The  bill  also  stated,  that  the  Defendant  had  brought 
an  action  at  law  against  the  Plaintiff  upon  the  covenant 
in  the  mortgage  deed,  and  it  prayed  that  the  mortgage 
might  stand  as  a  security  Tor  what  was  justly  due;  that 
the  accounts  might  be  taken  and  the  bills  taxed,  and 
for  an  injunction  to  restrain  the  proceedings  at  law. 

The  Defendant,  by  his  answer,  stated,  that  he  had 
been  engaged  in  considerable  and  expensive  proceedings 
for  the  Plaintiff,  and  had,  at  great  outlay  and  trouble,  ex- 
tricated him  from  great  pecuniary  difficulties ;  that  twelve 
out  of  thirteen  of  the  bills  of  costs  had  been  delivered 
in  September  1843,  that  the  Defendant  had  pressed 
the  Plaintiff  to  have  them  examined  by  some  other  so« 
licitor,  but  that  the  Plaintiff  expressed  himself , satisfied 
therewith,  and  stated  that  that  was  quite  unnecessary. 
That  the  accounts  had  afterwards  been  examined, 
settled,  approved,  and  signed  by  the  Plaintifi^  and  that 
the  mortgage,  executed  in  February  1844,  admitted  the 
amount  due. 

The  Defendant,  by  his  answer,  distinctly  denied  all 
the  several  allegations  of  surprise  and  other  fraud,  and 
insisted  on  the  benefit  of  the  settled  account. 

Mr.  Kindersleyy  Mr.  Turner^  and  Mr.  X  V.  Prior  now 
moved  for  an  injunction.  They  said  that  the  case  of 
a  security  taken  by  a  solicitor  from  bis  client  stood  on  a 

different 
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different  footing  from  the  like  transactions  between  or-  184«6. 
dinarjr  individuals  standing  in  no  peculiar  relation  to- 
wards each  other,  and  that  it  was  incumbent  on  a 
solicitor,  in  such  cases,  to  prove  his  demand  by  other 
evidence  than  the  securities  themselves;  Morgan  v. 
Ijewes  (a) ;  that  in  the  case  of  Lawless  y^Manffield  (6), 
it  was  held  by  Sir  E.  Sugden^  after  a  full  examination  of 
the  case,  *^  that  a  solicitor,  to  whom  his  client  has  given 
bonds  or  bills,  cannot  rely  upon  them  as  another  person 
might,  to  prove  the  existence  of  his  debt;  but  must, 
irrespective  of  such  securities,  prove  the  debt  for  which 
the  securities  were  given/'  They  offered  to  give 
judgment  in  the  action,  and  submitted  that  all  further 
proceedings  at  law  upon  the  covenant  ought  to  be 
stayed,  until  the  amount  due  to  the  Defendant  in  equity 
had  been  ascertained. 

Mr.  Pufvis  and  Mr.  RenshaiD,  cantrip  contended,  that 
all  fraud  and  error  being  distinctly  negatived  by  the 
answer,  there  was  no  equity  to  prevent  the  Defendant 
from  proceeding  to  recover  the  amount  due  on  the 
settled  account.  That  there  could  be  no  taxation  of  a 
bill  of  costs  delivered  so  far  back  as  1843,  and  for 
which  a  mortgage  had  been  taken ;  Sai/er  v.  Wagstaff,  (c) 
That,  if  the  deed  were  to  be  treated  as  a  nullity,  there 
could  be  no  such  thing  as  a  settled  account  between 
a  solicitor  and  client,  and  that  the  doctrine  to  the 
extent  stated  in  the  case  of  Morgan  v.  Lewes  had  been 
disapproved  of  by  Lord  Cottenham^  when  at  the  Rolls ; 
and  that,  at  all  events,  the  money  ought  to  be^  brought 
into  Court  as  a  condition  for  the  injunction. 

Mr. 

(a)  4  Dow^  29.,  and  also  re«  and  see  Hkkton  y.  Aylward,  3 

ported  3  AtuL  769.,  5  Price,  42.,  MoUoy^  15. 
and  3  r.  4*  Jer.  230.  (c)  5  Beavan,  415. 

(h)   1  Drury  ^  War.  557*  j 
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1846.  Mr.  lOndenky,  in  reply.    Sqyer  v.  WagsU^  only 

applies  to  applications  by  pedlion  under  the  statnte.  (a) 
If  the  money  be  brought  into  Conn,  the  Defendant 
ought  to  give  up  the  securities. 

T^e  Master  ^ike  Rolls. 

I  think  both  sides  are  labouring  under  a  mistake  in 
this  matter:  the  Plaintiff  in  supposing,  that  because 
the  transaction  is  between  solicitor  and  client,  this  is  a 
reason  for  setting  the  deed  aside  and  treating  it  as  a 
nullity ;  and  the  other  side  in  thinking  that  a  transaction 
made  between  a  solicitor  and  his  client  is  quite  so  safe. 

If  the  parties  were  inclined  to  do  what  is  right,  the 
Plaintiff  should  pay  into  Court  the  difference  between 
the  amount  secured  by  the  mortgage  and  the  amount 
received  by  the  Defendant.  If  they  do  not  concur, 
then  I  must  determine  their  rights  on  the  present  ap- 
plication. 

This  motion,  it  must  be  observed,  is  made  on  the 
merits  confessed  by  the  answer,  and  not  on  proofs  in 
the  cause ;  and  the  question  is,  whether  there  are  suflS- 
cient  merits  confessed. 

Roberts^  it  appears,  was  the  solicitor  of  JoneSi  ior 

whom  he  was  extensively  employed,  and  a  considerable 

sum  became  due  to  him  for  costs  and  advances.     In 

September  184S,  he  sends  twelve  of  these  bills  of  costs 

to  Jofies^  and  it  is  evident  from  the  correspondence,  that 

the  object  was  to  obtain  security,  and  not  to  enforce 

payment.    BobertSj  in  a  manner  very  creditable  to  him, 

proposed  to  the  Plaintiff,  that  the  drafts  and  the  bills  of 

costs  should  be  submitted  to  some  other  solicitor  for 

his 
(a)  esciria.  c. vs. 
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bis  perusal  on  his  behalf.  Jones  was  perfectly  satisfied  1846. 
and  considered  such  a  course  unnecessary,  and  that 
took  place  five  months  before  the  matter  was  brought 
to  a  settlement.  AH  the  allegations  of  surprise  are 
therefore  disposed  of;  for  it  cannot  be  justly  said  that 
there  was  any  surprise  when  the  bills  had  been  delivered 
five  months  before  the  settlement 

The  Plaintiff  was  then  informed,  that  the  bills  were 
not  perfect,  and  that  some  portion  of  the  business  was 
not  therein  contained,  in  consequence  of  the  absence 
of  the  agent's  bills.  The  bill  alleges,  that  there  are 
overcharges  in  them,  that  credit  is  not  given  for  monies 
received,  and  other  errors.  This  is  denied :  it  may 
be  true  when  the  case  comes  to  a  hearing  on  proof; 
but,  on  the  present  application,  I  must  leave  these 
matters  out  of  my  consideration ;  and,  when  that  is  done, 
what  does  the  case  come  to  ?  This  was  a  transaction 
between  a  solicitor  and  client,  the  amount  due  is  settled 
between  them,  and  a  mortgage  and  covenant  is  given 
by  the  client  to  the  solicitor,  and  on  this  it  is  said,  that 
the  solicitor  is  not  to  be  at  liberty  to  sue  on  the  cove- 
nant I  am  not  prepared  to  lay  down  any  such  propo- 
sition. 

Transactions  between  solicitor  and  client  are  treated 
with  greater  jealousy  than  like  transactions  between  other 
persons,  on  account  of  the  immense  advantage  and  in- 
fluence which  one  party  has  over  the  other,  particularly 
in  a  case  like  this,  where  the  client,  at  the  time,  enter- 
tained strong  feeling  of  gratitude  towards  the  solicitor, 
for  having  rescued  him  from  great  embarrassments  and 
difficulties. 

This  Court  will,  therefore,  look  closely  at  a  transaction 

between  solicitor  and  client ;  but,  in  the  absence  of  fraud, 

£  e  4  cannot 
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1846.       cannot  treat  it  as  a  nullity.     There  being  nothing  la 

^^^^^^^    this  case,  as  it  stands,  but  the  fact  of  the  dealing  having 
Jones  ,  ,    ,.         «  r         l-    • 

V.  been  between  solicitor  and  client,  I  must  retuse  this  in* 

KOBBRTS. 

junction. 

Note.  —  An  order  was  afterwards  made  by  arrangement. 


1839.  ^ 

Kov.2U 

1841. 
Aug.U. 

1846.  PASSINGHAM  r.  SHERBORN- 

Feb.  16. 
A  testator        fTlHE   testator  devised   his  rea!  estates  to   Francis 
his  trustees,  Sherhom  and  Charles  Farnelly  in  trust  for  his  wife 

to  become  f^^  jjp^^  jj^j  afterwards,  to  other  members  of  his  fiimily. 
trust  property.  He  gave  the  trustees  a  leasing  power,  and  declared 
a\aM himself  "  that  his  having  appointed  the  said  Francis  Sherbom 
ofit,  and  the  and  Charles  Famell  trustees  and  executors  of  his  said 
did  not  ac-       ^i">  should  not,  in  any  way,  prevent  either  of  them  be- 

tively  interfere  comincr  the  tenant  or  tenants  of  either  of  his  farms 
m  the  manage- 

mentofthe  and  lands  at  fair  rents,  provided  they  should  be  dis- 
trust. The  posed  to  rent  the  same ;  but  during  the  lives  of  the 
trustee-lessee    ^  ^      ^  ^ 

was  removed     persons  to  whom  life  interests  were  thereinbefore  given, 

of  the  RoUs^^^  any  such  lease  should  npt  be  made,  without  the  consent 

at  the  instance  of  the  person  entitled  under  the  aforesaid  devises,  for  his 

que  trusty  on      ^^'  ^^^  '^f^>  '^  the  rents  and  profits  of  the  hereditaments 

the  ground  of   that  might  be  comprised  therein," 

the  mcon- 

sistency  of  i  ne 

his  duties  of 

lessee  and  trustee,  and  upon  appeal  on  that  and  other  grounds. 

Matters  at  issue  at  the  first  hearing,  which  are  neither  decided,  put  into  a  train  of 
investigation,  nor  reserved,  must,  on  further  directions,  be  regarded  either  as 
abandonetl.  or  as  points  on  which  the  Plaintiff  was  entitled  to  no  order. 

At  the  first  hearing,  liberty  was  given  to  the  Defendant,  to  bring  an  action  as  to  a 
charge.  He  abstained  from  so  doing.  Held,  that  in  the  absence  of  some  proper 
excuse,  the  charge  must  be  considered  as  having  failed. 

A  bill  contained  all^ations  of  great  fraud  against  trustees,  which  all  fiiiled.  The 
trustees  were  removed,  but  not,  however,  on  the  ground  of  misconducts  Held,  that 
they  were  entitled  to  the  costs  of  the  whole  suit. 
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The  testator  appointed  his  trustees  to  be  his  ex-       1839. 

ecutors.     In  183S  they  proved  his  will,  but  Francis    p^^^\| 

Sherbom  principally  acted  in  the  trust  affiiirs*  «. 

Shbrborn. 

It  was  arranged,  under  the  authority  contained  in  the 
will,  that  Francis  Sherbom  the  trustee,  and  Matthew 
Sherbom^  his  brother,  should  take  a  lease  of  one  of  the 
testator's  farms,  and  a  lease  was  accordingly  granted  by 
the  trustees,  with  the  consent  required,]  to  Matthew 
S/ierbo77if  in  trust  for  himself  and  his  brother  Francis 
Sherbonu 

A  bill  was  filed  against  the  trustees  and  Matthew 
Sherbom  by  the  widow  and  parties  entitled  in  remainder, 
containing  charges  *'  that  Francis  Sherbom  had  been 
guilty  of  a  series  of  frauds,  misconduct,  negligence,  and 
breaches  of  trust,"  and  that  Famell  ^*  had  been  party 
and  privy,  and  connived  "  thereat,  and  to  the  breaches 
of  trust  under  the  lease.  They  insisted  that  the  lease 
had  been  fraudulently  and  improperly  obtained,  and 
prayed  accounts,  and  for  the  removal  of  the  trustees, 
and  that  the  lease  might  be  set  aside* 

There  was  proof  that  some  fences  had  been  grubbed 
up,  and  that  timber  had  been  cut  down  on  the  farm 
leased  to  the  Sherborns^  but  the  value  had  been  ac- 
counted for ;  and  although  such  a  course  would  not  be 
strictly  right  as  regarded  a  settled  estate,  or  as  between 
landlord  and  tenant,  there  was  evidence  to  shew  that 
it  had  been  done  in  the  course  of  good  management, 
and  that  the  farms  had  been  improved  thereby. 

The  cause  came  on  for  hearing.  1839. 

Mr.  Pemberton  and  Mr.  Rogers  for  the  Plaintiffs, 

Mr.  Temple  and  Mr.  Parker  for  the  Defendants. 

""''"""""""'~~'"'~  The 
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ISS9.  The  Master  of  the  Rolls  (as  to  the  removal  ctf  the 

Passinomam    ^™8^®c^)>  observed  as  follows:  —  Cases  of  this  sort, 
V.  where  parties'  are  acting  in  inconsistent  characters,  are 

generally  very  perplexing,  and  this  is  certainly  not  an 


8HKRB0BN. 


1839. 
Kw.  21.      exception. 


Mr.  Famell  scarcely  appears  to  have  acted :  the  only 
interference  on  his  part  which  is  spoken  of,  was  of  a 
nature  too  trifling  to  be  considered  of  any  importance. 
It  cannot  have  been  the  intention  of  the  testator,  nor  is 
it  safe  for  the  parties,  where  two  trustees  are  appointed 
and  such  a  right  as  this  is  given,  which  one  avails  him- 
self of,  that  the  other  trustee  should  neither  act  nor 
exercise  any  control  over  the  matter.  Mr.  Famell  has 
not  acted  in  the  course  of  these  proceedings,  but  has 
allowed  Mr.  Francis  Sherbom  to  act  alone  in  the  incon- 
sistent situation  of  trustee  and  lessee ;  and  under  the 
circumstances  of  this  case,  I  do  not  think  that  he  ought 
to  be  allowed  to  condnue  to  do  so.  If  this  lease  should 
not  be  set  aside,  I  think  it  would  be  greatly  for  his 
benefit  and  advantage  hereafter  that  he  should  continue 
to  be  the  farmer  of  this  property,  having  to  perform  the 
ordinary  dudes  of  lessee  to  his  lessor  merely,  without 
being  mixed  with  the  character  of  trustee,  which  has 
placed  him  in  so  difficult  a  situation  hitherto,  and  which 
will  continue  to  do  so,  if  he  should  not  be  removed 
from  his  position  of  trustee.  It  must  be  referred  to  the 
Master  to  appoint  new  trustees. 


The  lessees  offered  to  give  up  the  lease,  which  the 
Plaintiffs  declined. 

The  decree  discharged  both  the  trustees  from  their 
office,  directed  accounts  to  be  taken,  and  gave  liberty 
to  the  Plaintiffit  to  bring  such  action  at  law  as  they 

might 
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miglit  be  advised  against  Francis  Sherbom  and  Matthem  1839. 

Skerbom^  or  dther  of  them,  in  respect  of  the  breaches  of  ^^^^^^ 
covenant  in  the  lease. 


V. 

Sherborn. 


The  lessee,  Matthew  Sherbom^  presented  his  petition 
of  appeal  to  the  Lord  Chancellor,  prating  that  it  might 
be  reversed,  and  that  he  might  be  dismissed.  The 
trustees  also  presented  an  appeal,  as  to  so  much  of  the 
decree  as  directed  their  dismissal,  and  on  another  point. 

Mr.  Temple  and  Mr.  Parker  in  support  of  the  appeal. 

Mr.  G.  Richards  and  Mr.  Rogers^  contra. 


Lord  CoTT£NHAM  (L.  C).  I  have  had  my  attention  j^^- 
again  called  to  this  case,  on  the  supposition  that  I  had, 
on  a  former  day,  disposed  of  the  matter  as  between  the 
trustees  and  Matthem  Sherbom.  Now,  on  looking  back  to 
the  notes,  my  recollection  is  confirmed,  that  I  never  did 
dispose  of  the  matter,  as  fitr  as  the  trustees  were  con- 
cerned. I  threw  out  difficulties  and  observations  with 
regard  to  the  case  of  the  trustees,  but  I  never  disposed 
of  it,  or  authorized  the  Registrar  to  draw  up  any  order 
upon  the  subject.  What  I  said,  after  observing  upon  the 
effect,  either  in  the  one  way  or  the  other,  which  the  appeal 
might  have  upon  the  action  which  was  to  be  brought,  I 
expressed  myself  in  these  terms.  ^^  Supposing  all  this 
turns  out  in  their  favour,  it  may  not  be  expedient  for 
the  Court  to  permit  persons  to  remain  in  such  a  situa- 
tion, where  they  have  disqualified  themselves  to  perform 
their  duties.  That  is  the  ground  the  Master  of  the 
Rolls  proceeded  upon,  and  may  ultimately  be  the 
ground  on  which  this  Court  will  also  proceed.  The  only 
question  is,  whether  it  is  expedient  to  proceed  on  that 

ground 
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1841.       ground  now,  or  to  postpone  that  till  after  the  result  of 
p""^^'*^     those  inquiries  is  known.    My  strong  impression  is, 
V.  that  no  damage  can  arise  or  will  be  likely  to  arise  to 

.Shebborn.  jj^^  cestui  que  trust  by  postponing  the  consideration  of 
that  part  of  the  case.  There  is  a  considerable  proba- 
bility that  damage  may  arise  by  allowing  that  to  stand 
part  of  the  decree.  I  think,  therefore,  it  would  be  more 
expedient  to  postpone  that  part  with  the  other  part,  and 
then  dispose  of  the  question  of  the  trustees  all  at  once." 

I  took  the  papers  home,  for  the  purpose  of  making  up 
my  mind  upon  the  subject,  and  upon  examining  the- 
papers  these  difficulties  occurred : — One  of  the  trustees 
had  become  a  lessee;  the  trustee  had  authorized  cer- 
tain acts  to  be  done  with  regard  to  the  property, 
which,  it  was  said,  amounted  to  a  breach  of  covenant,  and 
the  Master  of  the  Rolls  had  directed  that  to  be  tried 
in  an  action  to  be  brought  against  the  lessee,  the 
lease  being  a  lease  to  another  person,  but  in  fact  for 
the  benefit  of  himself  and  one  of  the  trustees.  It  was 
argued  at  the  bar,  that  these  trustees  had  misconducted 
themselves  with  regard  to  the  management  of  the  pro- 
perty ;  and  as  I  before  expressed  myself  I  found  one 
trustee  had  put  himself  in  the  situation,  in  which  it  was 
not  very  likely  that  he  should  be  able  to  protect  the 
estate,  because  he  was  the  lessee*  He  was  a  trustee  to 
watch  over,  guard,  and  control  the  conduct  of  the 
tenant,  and  he  was  himself  the  tenant ;  it  occurred  to  me, 
and  the  strong  impression  of  my  mind  certainly  was,  that 
if  I  discharged  the  trustee  before  the  action  against  the 
tenant  was  brought,  then,  seeing  how  one  trustee  was 
connected  with  the  interest  of  the  tenants,  it  might  pre- 
judice the  action  so  to  be  tried,  and  that  was  the  ground 
of  the  observation  I  then  made.  But  when  I  came  to 
consider  how  it  would  operate  the  other  way,  I  found  a 
difficulty  at  least  equivalent  to  that  difficulty  which 

would 
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woald  attend  the  other  mode  of  proceeding.     It  was        1841. 
this,  —  that  if  I  did  not  discharge  the  trustee  until  after    p^,^^^ 
the  action  was  tried,  it  would  inevitably  be  contended  0. 

hereafter,  that  the  dismissal  of  the  trustee  was  to  depend 
on  the  result  of  the  action,  which  I  thought  then,  as  I 
think  now,  ought  not  to  be  the  case.  I  said,  ^^  Sup- 
posing al]  this  turns  in  their  favour,*'  that  is,  supposing 
they  succeeded  in  the  action,  and  the  tenant  gets  a  ver-^ 
diet,  *^  it  may  not  be  expedient  for  a  person  to  continue 
in  such  a  situation,  when  he  has  disqualified  himself 
from  performing  his  duties." 

On  looking  into  the  whole  case,  it  appeared  to  me, 
independent  of  the  result  of  the  action,  that  there  was 
ample  ground  for  removing  the  trustees,  not  merely 
from  the  situation  in  which  one  of  them  had  placed 
himself  by  becoming  lessee  simpliciter;  for  if  he  had 
not  gone  beyond  that^  and  if  he  had  handed  over  the 
duty,  the  peFformance  of  the  trust  to  his  co-trustee, 
it  would  perhaps  be  harsh  in  the  Court  to  say,  that 
by  doing  that  which  the  testator  authorized  him  to 
do,,  he  had  disqualified  himself  from  being  trustee; 
but  there  was  more  than  that,  and  more,  in  the  dealing 
with  the  property,  which  affected  the  trustee,  quite 
independent  of  the  claim  which  may  exist  against  the 
tenant  under  the  covenant  For  instance,  there  was  a 
considerable  cutting  of  timber,  which  may  or  may  not 
be  the  subject  of  complaint  against  the  tenant,  as  such ; 
but  it  is  quite  clear,  that  it  is  the  subject  of  complaint 
against  the  trustees  who  received  the  money,  and  who, 
in  so  doing,  appear  to  have  cettainly  acted  contrary 
to  the  intention  of  the  testator  and  for  the  benefit  of  the 
lessee* 

There  are  expressions  used,  which  show  that  they 
were  to  be  lessees  of  arable  land  and  not  lessees  of 

trees. 


Shbrborn. 
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1841»        trees,  growers  of  com,    bat  not  growers  of  timber, 
p^"^^'^''     It  was  thought  inconvenient  for  a  lessee  to  have  so 
V.  much  timber  covering  the  ground,  but  it  might  be 

very  convenient  for  some  of  those  whose  mteresCs 
were  represented  by  the  trustees ;  and  it  certainly  ap« 
pears  to  have  been  the  wish  of  the  testator  that 
the  timber  should  remain.  Independent,  therefore,  of 
the  result  of  the  action  to  be  tried  against  the  te- 
nant, there  were  circumstances  connected  with  the 
property,  shewing  that  the  union  of  those  two  cha- 
racters of  trustee  and  lessee  had  been  such,  as  to 
create  an  impediment  in  the  due  performance  of  the ' 
duty  of  the  trustees  towards  the  estate.  I,  therefore, 
thought,  there  was  more  objection  to  permitting  the 
trustees  to  remain,  upon  a  decree  which  would  have 
implied  that  their  removal  was  to  depend  on  the  re- 
sult of  the  action,  and  that  independent  of  the  result  of 
the  action,  there  was  sufficient  ground  for  making  it 
the  duty  of  the  Court  to  dismiss  them. 

On  those  grounds  I  have  come  to  the  conclusion,  on 
lookii^  at  the  papers,  that  the  Master  of  the  Rolls 
was  right  in  dismissing  the  trustees  at  the  hearing. 


On  Matthew  Sherborrfs  appeal,  it  was  ordered  that 
the  bill  should  be  dismissed,  as  against  him,  with  costs. 

On  the  other  appeal,  the  decree  of  the  Master  of  the 
Rolls  was  affirmed  with  costs,  except  in  an  imma- 
terial particular. 

The  Plaintiffs  brought  no  action,  and  the  accounts 
having  been  taken,  it  was  found  that  a  balance  of 
102/.  155.  6d*  was  due  to  the  trustees. 

■  The 
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The  cause  now  came  on  for  farther  directions. 

-  -  Passinoham 

Mr.  Bikers  for  the  Phuntifis,  argued  that  the  neoes-  «. 

sity  of  instituting  the  suit  had  been  caused  by  the  trus-     SaiEBoaN. 

tees  who  had  been  removedj  and  that  they  ought  to      p^{a 

pay  the  costs. 

ITie  Master  ffthe  Rolls. 

There  has  been  no  action  and  no  verdict  in  your 
iavour;  you  come  back  in  the  same  situation  as  if 
you  had  failed,  and  there  had  been  a  verdict  for  the 
Defendants.  I  must,  therefore,  assume  there  have  been 
no  breaches  of  covenant. 

Mr.  Kinderslet/j  Mr.  Turner,  and  Mr.  ParieTf  for  the 
Defendants  the  trustees.  The  bill  contains  a  string  of 
charges  of  the  grossest  fraud  and  design  on  the  part  of 
the  trustees,  which  have  all  failed.  The  rule  of  the 
Court  is,  to  visit  with  costs  parties  who  recklessly  bring 
forward  in  their  bills  unfounded  charges  of  fraud  and 
malversation.  The  account  is  in  favour  of  the  De- 
fendants; and  the  only  part  in  which  the  Plaintifi 
have  succeeded  is,  in  the  removal  of  the  trustees,  not 
for  their  misconduct,  but  from  the  inconsistency  of  their 
position,  which  the  testator  not  only  sanctioned  by  his 
will,  but,  as  appears  from  the  answer  (which  may  be 
read  on  costs),  he  expressly  requested. 

T^e  Master  of  the  Rolls. 

The  only  part  on  which  I  have  any  doubt  ia  as  to 
the  costs  of  the  removal  of  the  trustees. 

Mr.  BogerSf  in  reply,  stated,  that  the  action  had  not 
been  prosecuted  in  consequence  of  the  death  of  Mrs. 
Passingiam  in  1840. 

7%e 
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ia46. 


JHe  Master  qfihe  Rolls. 

There  does  not  appear  to  me  to  be  any  doubt  as  to 
what  substantially  and  justly  ought  to  be  done  in  this  case. 

The  Defendants,  the  trustees  of  the  testator's  will, 
had,  by  the  will  itself,  the  unfortunate  permission  given 
to  them,  or  either  of  them,  to  become  lessees  of  the  pro- 
perty, and  from  the  answer,  which  must  be  regarded  on 
the  question  of  costs,  it  appears,  that  the  testator  had 
particularly  requested  the  Defendant,  who  did  take  the 
lease,  to  accept  a  lease.  In  consequence  of  the  licence 
or  power  thus  given  by  the  will,  and  as  it  would  seem, 
also,  in  consequence  of  the  request  of  the  testator,  Mr. 
Francis  Sherbofm^  one  of  the  trustees,  did  become  lessee 
of  this  propert}',  in  the  form  that  has  been  stated.  In 
consequence  of  some  disagreement  between  the  parties, 
a  bill  is  filed.  This  bill  seems  to  contain  charges  of 
the  grossest  breaches  of  trust  under  the  will,  of  the 
grossest  breaches  of  the  covenant  under  the  lease,  and 
various  acts  quite  contrary  to,  and  in  utter  violation  of 
their  duty  as  trustees.  That  was  answered  by  the 
trustees  and  evidence  was  gone  into  on  both  sides. 

When  such  charges  are  in  the  bill,  and  the  parties 
have  gone  into  evidence  on  both  sides  and  a  decree  is 
made,  we  are  to  look  at  the  decree,  for  the  purpose 
of  ascertaining  what  was  the  opinion  and  decision  of 
the  Court  upon  those  charges,  and  if  we  find  that  no 
notice  whatever  is  taken  in  the  decree  of  matter  in 
issue,  and  which  might  and  ought  to  have  been  decided 
at  the  time  of  the  hearing,  we  must  conclude,  either  that 
those  charges  were  abandoned  at  the  hearing,  or  that 
they  were  presented  to  the  Court  in  such  a  manner,  as 
to  induce  it  to  abstain  from  making  any  order  in  respect 
of  them.  This  is  invariably  the  rule,  unless  there  be 
introduced  into  the  decree  a  reservation  of  any  parti- 
cular 


CASES  IN  CHANCERY.  iSS 

cnlar  matter,  which  the  Court  may  find  in  issue,  and        1846. 

yet  not  ripe  for  decision.    But  if  no  sflch  reservation  be    ^i'^*''^^'*^^ 
J  J  .      .         ,.  ,      ,       Passinohak 

made,   and   no  mquiry  or  investigation   directed,   the  «. 

almost  necessary  conclusion  is,  that  the  matter  was  Shbrbobn. 
considered  not  to  be  in  such  a  state  as  to  entide  the 
Plaintiff  to  any  order  on  it.  If  there  be  any  error  in 
the  decree  in  that  respect,  it  cannot  be  corrected  on 
further  directions  on  the  Master's  report,  but  only  by  a 
rehearing.  This  practice  is  so  common,  and  so  gener- 
ally resorted  to,  that  one  feels  rather  surprised  at  being 
under  the  necessity  of  explaining  it. 

In  this  case,  there  being  complaints  of  breaches  of 
trust,  and  of  breaches  of  covenant,  there  was  a  parti- 
cular liberty  given  to  the  parties  to  have  the  breaches 
of  covenant  tried  by  an  action.  Either  the  breaches 
of  covenant  were  supposed  to  be  connected  with  the 
breaches  of  trust,  or  they  were  not.  If  they  were 
supposed  to  be  connected,  then  the  decision  upon  the 
breaches  of  trust  was  to  be  dependent  on  the  result  of 
the  trial  of  the  action.  If  they  were  not  connected, 
then  the  Court  came  to  the  conclusion  that  no  order 
ought  to  be  made  on  the  breaches  of  trust,  not  con- 
nected with  the  breaches  of  covenant.  In  either  way  it 
seems  to  me  that  I  must,  on  the  present  occasion,  con- 
sider that  matter  to  be  disposed  of. 

On  a  question  of  costs,  every  thing  that  has  taken 
place  in  the  cause,  is  or  may  have  to  be  considered,  the 
conduct  of  the  parties,  and  so  on :  but  I  am  not  now, 
on  further  directions,  to  come  to  the  conclusion  that  a 
thing  has  been  proved,  when  I  find  no  order  made  on 
that  allegation  shewing  it  to  have  been  proved,  still  less 
am  I  to  consider  it  as  proved  by  the  production  of  the* 
deposition,  or  the  evidence  of  some  particular  witness, 
without  having  regard  to  all  the  other  evidence,  that 

Vol.  IX.  Tf  may 
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1846.        may  have  been  brought  to  bear  on  the  matter.    Tbere- 
Paaswghajc    ^^^^  °"  ^^^^  occasion  1  must  entirely  lay  aside  all  I 
V.  have  heard  to  day,  in  relation  to  all  those  matters  that 

were  in  issue  for   the  purpose  of  obtaining  an  order 
affecting  the  merits. 

All  these  points  have  been  dwelt  on^  on  behalf  of  the 
Plaintiffs  for  the  purpose,  if  possible,  of  saving  them 
from  the  consequences  of  the  result  of  the  cause,  which 
result  has  been  an  absolute  failure  of  all  those  charges 
of  Fraud,  breaches  of  trust,  and  breaches  of  covenant, 
which  have  been  so  put  forward  by  the  bill.  I  will  not 
say  that  not  bringing  an  action  is  conclusive  on  a  point 
of  this  kind,  but  it  is  conclusive  in  the  absence  of  any 
proper  excuse  upon  the  record,  and  in  the  absence  of  any 
substitute  for  that  which  the  party  obtained  leave  to  do, 
for  the  purpose  of  establishing  his  case.  The  bill  was 
dismissed  against  one  of  the  parties  against  whom  leave 
was  given  to  bring  the  action,  and  it  is  said,  that  it  was 
not  convenient  to  go  on,  as  the  tenant  for  life  was  dead, 
but  her  representatives  were  before  the  Court,  who 
might  have  tried  it;  and  if  there  had  been  any  diffi* 
culty  in  trying  it^  after  that  party  had  been  removed 
from  the  record,  that  difficulty  ought  to  have  been  set 
right  by  a  proper  application  to  the  Court 

What  has  taken  place  in  the  Master's  office  ?  There 
was  a  decree  directing  certain  accounts  and  inquiries. 
The  Master  has  charged  these  Defendants  with  all  the 
sums  they  received,  and  given  them  credit  for  the  sums 
they  paid ;  and  as  to  those,  in  respect  of  which  there 
might  have  been  a  reasonable  doubt  whether  the  sums 
were  properly  paid,  he  has  distinctly  found,  that  they 
were  properly  paid ;  and  it  appears,  on  the  result  of 
the  accounts  thus  taken,  that  the  trustees,  instead  of 
being  indebted  to  the  estate,  have  paid  more  money 

than 
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than  they  have  received.    They  have  now  at  this  time        1846. 
102/.  due  to  them,  not  a  very  large  sum,  but  after    p^^^^^ 
charging  them  with  all  they  have  received,  and  giving     ^     «. 
them  credit  only  for  those  sums  which  they  had  pro- 
perly paid,  they  are  still  out  of  pocket. 


•Sbbrbobn, 


I  am  asked  to  give  costs  against  them,  when,  after 
having  set  aside  all  those  things  which,  under  (he  circum- 
stances, I  must  consider  to  have  been  decided  in  their  fii- 
vour  at  tha  hearing,  there,  in  point  of  fact,  remains  only 
this,  that  they  have  been  removed  from  being  trustees. 
Now,  were  they  removed  from  being  trtisfees  ih  conse- 
quence of  misconduct,  in  consequence  of  breaches  of 
trust,  or  in  consequence  of  breaches  of  covenant?  That 
is  answered  by  the  former  observiltions  that  thete  is  no 
decree'  in  respect  of  the  breaches  of  trust,  unless  those 
breaches  of  trust  are  considered  to  be  connected  with 
the   breaches   of  covenant;   and   with  respect  to  the 
breaches  of  covenant,  that  the  Plaintiffs  have  not  gone 
on   to  prove  there  were  any.     It  was  not,  therefore, 
on   account  of  misconduct,  but  in  consequence  of  the 
situation   in  which   one  of  the   trustees  had  placed 
himself.    That  unfortunate  connection  of  interest  and 
duty  conflicting  with  one  another  is   very  much  in- 
deed to  be  lamented,  and  if  the  trustees  had,  volun- 
tarily, spontaneously,  and  of  their  own   accord,  done 
this  for  their  own^intexest,  X  should,  have  felt  there 
was   a  good    deal    of  ground    for   demanding    costs 
against  them :  but  when  I  find  from  the  answer,  which 
I  mu^t  attend   to  on  the  question  of  costs,  that  the 
testator  specially  requested   it,   then  I  have  only  to 
consider,  whether,  under  those  special  circumstances, 
they  themselves  did  any  thing  improper  in  the  execu-> 
tion  of  the  power  which  the  testator  gave  them.     The 
lease  is  so  proper,  and  is  in  fact  so  valuable,  that  the 
Plaintiffs  by  no  means  wish  to  get  rid  of  it,  on  the  con- 
Ff  2  trary 


Shbbboen. 
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1846.        trary,  they  wish  to  hold  the  Defendant  to  the  terms  of 
Pamingoam    ^^^  lease.    The  lease  seems  to  have  been  a  proper 
V-  ^     lease  to  have  been  granted,  and  the  only  objection  to  it 
^eems  to  be,  that  unfortunate  connection,  which  the  tes^ 
tator  himself  not  only  specially  authorized  but  specially 
requested. 

I  own  I  cannot  find  it  consistent  with  my  duty  to 
charge  them  with  costs  for  doing  that  which  the  tes- 
tator expressly  desired  them  to  do;  and,  though  I  still 
think  it  is  not  right  to  permit  trustees  to  remain  in  a 
situation  in  which  their  interests  must  necessarily  con- 
flict'with  their  duty,  and  that  it  was  fit  for  them,  under 
such  circumstances,  to  retire,  yet  I  think  that  the  dif- 
ficulty did  not  arise  from  any  misconduct  of  theirs, 
but  that  they  were  led  into  it  by  the  testator  himselC 

I  think  that  the  trustees  are  entitled  to  the  costs  of 
this  suit» 


B 


CASES  IN  CHANCERY.  437 

1846. 


HULME  V.  CHITTY.  April  21. 22. 

Y  indenture  made  the  4th  December  1802,  between  Uponasepanip 

Joseph  Chitty  of  the  first  part,  Elizabeth^  his  wife,  ^?and  5?^ 

of  the  second  part,  and  two  trustees,  of  the  third  part,  0?u8|>and  and 

afler  reciting  that  Joseph  Chitty  and  his  wife  '*  had  mu-  was  executed* 

tually  airreed  to  live  separate  and  apart  from  each  other  °!*!'»'^«  »  pro- 
•^     °  ^  ^  ...  ,  vision  for  the 

during  the  remainder  of  their  joint  natural  lives,  and  wife,  and  all 

that,  upon  the  treaty  for  such  separation,  Joseph  Chitty  Sildren  of  il^ 

did  propose  and  agree,  to  allow  and  pay,  during  his  bv^.  who 

life,  for  the  maintenance  and  support  of  his  wife,  and  twenty-one. 

for  the  maintenance,  education,  support  and  provision  4  ^econcilia- 

of  the  children  of  them   the  said  Joseph  Chitty  and  place,  and 

Elizabeth  his  wife,  or  such  of  them  as  should,  from  time  *[!?'|*^' 

'  child  was 

to  time  be  living,  the  annual  sum  of  money  thereinafter  born.    Held, 

mentioned,  and  to  make  such  further  and  other  pro-  "ttiiction  of"" 

vision  for  his  wife  and  children  afler  his  decease,   as  the  deed,  that 

thereinafter   mentioned,"  it  was   witnessed   "  that,  in  tioned  child 

pursuance  of  the  said  agreement,  and  for  the  intents  4^  "°'  P*""": 

J  c  'Jif»     r        r    r^L'Mj      j-j  ticipate  m  the 

and  purposes  aforesaid,'    Joseph  Chitty  did  covenant  4>rovi8ion. 

with  the  trustees  in  manner  following :  J"^.  Court, 

o  when  It  can 

consistently 

That  it  should  be  lawful  for  Mrs.  ChiUy  «at  all  times  rtSSiVcx. 

thereafter  during  their  joint  lives  "  to  live  separate  and  ecuted  by  the 

apart  from  her  husband,  in  such  place  as  she  should  So  that  which 

think  fit.     That  he  Joseph  ChiUy  would  not  «  at  any  "  ^|?«  ^^^"^ 
1  r       ..  .    «  equity,  make 

time  or  times  thereafter,  commence  any  suit  &c.  to  com-  an  equality 

pel  her  to  cohabit  with  him,  or  molest  or  visit  her,  and  j!®*^®J°  P"- 
^  '  '  ties  who  stan^ 

would  suffer  ^*  all  and  every  the  children  of  the  said  in  the  same 

Elizabetk  tt^,t' 

that  contrary 
to  the  plain  meaning  of  a  deed. 
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1846.  ^  Elizabeth  Chitty  by  him  Joseph  ChiUy  begotten  "  to  re- 
side with  her  and  be  wholly  under  her  care  &c ;  and  that 
it  should  be  lawful  for  her  "  at  all  times  thereafter"  to 
hold  for  her  separate  use  certain  property  she  had, 
or  should,  "  at  any  time  thereafter,"  buy  or  acquire, 
and  that  the  trustees  of  the  deed  might  be  possessed 
thereof  in  trust  for  her. 

He  also  covenanted  with  the  trustees  to  pay  them 
during  his  life  an  annuity  of  550/.  a  y^r,  which  it  was 
agreed  they  should  hold,  in  trust,  ^*  during  the  lives  of 
the  said  Elizabeth  Chitty^  and  of  her  children  by  the 
said  Jo9eph  Chittj/j  and  of  the  survivors  and  survivor 
of  them,  for  the  said  Elizabeth  Chitty  and  her  said 
children,''  but  to  be  applied  for  their  maintenance,  sup- 
>  port,  &C.,  according  to  the  discretion  of  the  trustees ; 
and  if  the  whole  should  not  be  applied  in  any  one  year, 
to  accumulate  the  surplus,  and  to  hold,  on  the  trusts 
after  declared  of  a  sum  of  1500/.,  but  so  that  the  sur- 
plus of  one  year  might  be  applied  towards  the  purposes 
of  any  succeeding  year ;  and  the  annuity  was  to  cease  if 
Mrs.  Chitty  and  all  her  said  children  should  die  in  the 
lifetime  of  Mr.  Chitty*  And  after  reciting,,  that  there 
were  living,  at  the  execution  of  the  said  indenture, 
five  children  of  them  Joseph  Chitty  and  Elizabeth  his 
wife,  and  that  it  had  been  agreed,  that  **  after  the 
death  of  Elizabeth  Chitty  (in  case  the  same  should 
happen  in  the  lifetime  of  Joseph  Chitty)  the  sum  of 
75/.  should  cease  or  be  deducted  from  the  annual  sum 
of  550/.,  so  to  be  paid  by  Joseph  Chitty  in  manner 
aforesaid,  for  each  and  every  of  the  five  children,  who 
should  or  might  be  dead  at  the  time  of  the  death  of 
Elizabeth  Chitty^  or  in  case  of  the  death  of  any  or  either 
of  tliem,  at  any  time  or  times  after  the  death  of  Elizabeth 
Chitty^  leaving  Joseph  Chitty^  then  the  like  abatement 
should  be  made  from  the  time  of  such  their  respec- 
tive 
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tive  deaths;''  it  was  further  agreed  that,  upon  the  1846. 
death  of  Elizabeth  Chitty  in  the  lifetime  of  Joseph 
ChUtyj  the  sum  of  75/.  should  cease  or  be  deducted 
from  the  sum  of  550/.  "  for  each  and  every  of  the 
said  five  children  of  them  the  said  Joseph  Chitiy  and 
Elizabeth  Chitty^*  who  might  be  dead  at  the  death  of 
the  said  Elizabeth  Chitty :  and  a  similar  agreement  was 
declared  in  case  of  the  death  of  any  of  them^  after  the 
death  of  Mrs.  Chitty.  And  after  reciting  that  Joseph 
Chitty  had  agreed  to  insure  his  life  for  1500/.,  he  cove- 
nanted with  the  trustees  to.  keep  the  policy  on  foot. 
And  it  was  declared,  that  the  trustees  should  invest  the 
monies  received  therefrom,  and  during  the  life  of  Eliza^ 
beth  Chitty  should  apply  the  dividends  in  the  same 
manner  as  declared  concerning  the  annuity  of  550/. 
And  after  the  decease  of  the  survivor  of  them,  Joseph 
Chitty  and  Elizabeth  Chitty^  to  hold  the  fund  on  trusts 
which  were  declared  in  the  following  terms:  —  ^Mn 
trust  Jbr  all  and  every  such  child  and  children  of  the  said 
Joseph  Chitty  on  the  body  of  the  said  Elizabeth  Chitty 
his  mfcy  lanrftdly  begotten,  who,  beitig  a  son  or  sons,  should 
live  to  attain  his  or  their  age,  or  respective  ages  of  twenty^ 
one  years,  or,  being  a  daughter  or  daughters,  should  live 
to  attain  her  or  their  age  of  twenty-one  years  or  be 
married,  which  should  first  happen,  equally  to  be  di- 
vided between  them,  share  and  share  alike." 

The  deed  contained  a  power  to  maintain,  &c.  the 
children  until  the  shares  vested,  and  a  limitation  of  the 
fund  to  Joseph  Chitty  his  executors,  &c.  ^'  in  case  none 
of  the  said  children  of  Elizabeth  Chitty  by  Joseph  Chitty, 
should  live  to  attain  a  vested  interest." 

There  were  five  children  at  the  date  of  the  sepa- 
ration. 

P/  4  In 
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1846.  In  1812  a  reconciliation  took  place  between  Mr.  and 

Mrs.  Chiity^  and  afterwards,  in  1815,  another  child, 
Thompson  Chitty^  was  born.  Mr.  Chitiy  continued  to 
keep  up  the  policy,  and  also,  in  1824,  joined  in  the  ap« 
pointment  of  new  trustees. 

The  parties  lived  together  until  1841,  when  Mr.  Chitty 
died.  His  wife  died  in  the  following  year.  The  only 
question  in  the  cause  was,  whether  Thompson  Chitty^ 
who  had  attained  twenty-one,  was  entitled  to  participate 
in  the  fund  provided  for  the  children  attaining  twenty- 
one,  and  which,  with  the  savings,  amounted  to  nearly 
10,000/. 

Mr.  KindersUy  and  Mr.  Willcock  for  the  Plainti£Ps,  who 
were  entitled  to  the  share  of  one  of  the  children  bom  at 
the  date  of  the  settlement. 

Mr.  Turner^  Mr.  Robson^  Mr.  Stevens^  Mr.  Hardy^ 
and  Mr.  KtTiglake  in  the  same  interest. 

..   Mr.  Tinney  and  Mr.  Heathjidd  for  the  trustees. 

Mr.  Boupell  and  Mr.  Jones  for  Thompson  Chitty. 

The  Master  of  the  Rolls. 

In  this  case,  it  appears,  that  Mr.  and  Mrs.  Chitty^  in 
the  year  1802,  had  five  children,  and  that  they  then 
agreed  to  live  separate  and  apart  from  each  other, 
and  to  execute  a  deed,  which  provided  for  the  living 
apart,  and  also  made  provision  for  the  wife  and  the 
children,  who  were  to  live  with  their  mother  apart 
from  their  father.  It  is  expressly  stated,  at  the 
very  beginning  of  this  deed,  that  it  was  intended  and 
agreed  between  them,  that  the  separation  should  con- 
tinue 
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timie  for  their  joint  lives,  and  Mr.  Chitty  expressly  ]846. 
entered  into  those  covenants  which  were  necessary  to 
enable  his  wife  so  to  live  separate  and  apart  from  him, 
and  he  covenanted  that  he  would  not  ^^  at  any  time 
thereafter  "  visit  her,  or,  in  any  way,  interfere  with  that 
separate  mode  of  living.  There  cannot  be  the  least 
doubt,  therefore,  and  we  have  here  evidence  beyond  all 
controversy,  that  the  then  intention  of  the  parties  at  that 
time  was,  to  live  separate  and  apart  from  each  other 
during  the  rest  of  their  lives. 

I  say,  *^  the  then  intention ''  of  these  parties,  because 
no  covenants  or  agreements  of  this  kind  are  obliga- 
tory. If  they  think  fit  to  perform  towards  each  other 
those  conjugal  duties  which  they  have  previously  vowed, 
there  is  nothing  in  any  deed  of  this  kind  which  can 
prevent  their  doing  so.  We  are  to  consider,  on  this 
occasion,  what  was  the  intention  of  these  parties,  on  the 
execution  of  this  deed ;  and  there  can,  I  apprehend,  be 
no  doubt  whatever,  because  they  have  declared,  under 
their  hands,  that  their  agreement  and  intention  was  to 
live  separate  and  apart  durhig  their  lives,  and  all  that 
may  be  said  respecting  their  having  a  contemplation  of 
coming  together  again  is  quite  out  of  the  question 
here. 

That  being  the  agreement  existing  between  them,  as 
recited  in  this  deed,  and  to  be  carried  into  effect  by 
its  provisions  and  by  the  covenants  of  Mr.  Chitty^  the 
parties  had  two  distinct  objects ;  first,  they  proposed  to 
provide,  during  the  life  of  Mr.  Chitty^  for  the  main- 
tenance and  support  of  his  wife  and  children,  or  such 
of  them  as  should,  from  time  to  time  be  livhig,  a  certain 
annual  sum,  subsequently  stated  to  be  550L  When  they 
entered  into  an  agreement  shewing  their  intention,  that 

there 
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1846.  there  should  be  no  longer  any  communication  orVisiting 
beween  them^  can  it  be  doubted,  that  when  they  speak 
of  their  children  here,  they  meant  the  children  then 
living? 

The  next  object  distinctly  stated  was,  to  make  such 
further  and  other  provision  for  his  said  wife  and  chil- 
dren as  after  mentioned.  How  was  that  done?  SSOL  a 
year  was  to  be  paid  by  Mr.  Chitty  during  his  life,  and 
the  trustees  of  the  deed  were  to  pay  so  much  only  of  the 
sum  as  they  should  think  fit  to  Mrs.  Chitiyj  for  the  sup- 
port and  maintenance  of  herself  and  children,  and  the 
saving  of  one  year  might  be  applied  towards  any  extra 
expence  occurring  in  any  future  year;  but  if  there 
should  be  a  saving  in  any  year,  not  wanted  for  the  pur- 
poses of  another  year,  that  saving  was  to  be  accumulated. 
In  this  way  provision  was  made  for  the  maintenance 
and  support  of  the  wife  and  children,  which  was  the  first 
object  of  the  deed :  but  Mr.  Chitty  only  agreed  to  pay 
this  annuity  during  his  life,  and  to  make  a  provision 
after  his  death,  he  effected  a  policy  of  insurance  for 
1500/.,  and  the.  saving  to  which  I  referred,  was  to  be 
applied  in  the  same  manner  as  the  1500/.  the  amount 
of  the  policy  of  insurance,  that  is,  in  case  Mr.  CkitHf 
should  die  first,  the  income  of  the  fund  was  to  be 
paid  to  Mrs.  Chitty  for  the  support  of  herself  and  her 
children. 

Now  all  this  seems  to  be  so  clear  and  so  plainly  set 
forth  in  the  deed,  tliat  I  do  not  think  that  any  doubt 
has  even  been  raised  on  it.  It  was  the  subsequent  part 
of  the  deed  to  which  I  am  about  to  refer,  which  has 
been  discussed  and  argued  with  so  much  ability  and 
with  no  less  zeaT.  The  question  was  and  is  as  to  the 
provision  to  be  made  on  the  death  of  the  survivor  of 

them. 
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tbeoi.  Tlie  insurance  money  and  savings  were  to  be  1846. 
held,  <^  in  trust  for  all  and  every  such  child  or  children 
of  Mr.  Chitty  on  the  body  of  Mrs.  ChUty  begotten, 
who,  being  a  son  or  sons,  shall  live  to  attain  his  or  their 
age,  or  respective  ages  of  twenty-one  years,  or  being  a 
daughter  or  daughters  shall  live  to  attain  her  or  their 
age*  or  respective  ages  of  twenty-one  years,  or  be  mar* 
ried,  which  shall  first  happen,  equally  to  be  divided 
between  them.'' 

Now,  considering  what  were  the  objects  of  this  deed, 
who  were  the  persons  to  be  provided  for,  what  were  the 
provisions  as  to  these  parties  living  together  again,  the 
whole  deed  being  founded  on  an  agreement  to  separate 
for  the  rest  of  their  joint  lives,  and  that  he  had  cove- 
nanted not  to  visit  her,  I  think  it  perfectly  clear,  even 
if  there  had  been  much  mOre  ambiguity  than  there  is 
in  this  particular  clause,  that  the  only  objects  intended 
to  be  provided  for  by  this  deed  were,  the  wife  and  the 
children  living  at  the  date  of  the  deed.  What  subse- 
quendy  happened  has  made  all  the  difficulty,  which 
nobody  can  look  at  without  considerable  regret.  There 
is  nothing  to  show,  that  Thompson  Chitty  was  not  as 
much  an  object,  and  properly  as  much  an  object,  of 
the  affection  of  his  father,  and  as  much  entitled  to  a 
provision,  as  any  of  the  children  bom  before  the  se- 
paration ;  and,  no  doubt,  this  Court,  when  it  can  do  so 
consistently  with  the  instrument  executed  by  the  parties, 
will  do  that  which  is  the  highest  equity,  namely,  make 
an  equality  between  parties  who  stand  in  the  same  re- 
lation; but  it  cannot  do  that  contrary  to  the  plain 
meaning  of  a  deed. 

Mr.  and  Mrs.  Chitty^  intending  to  live  separate  and 
apart  for  the  rest  of  their  lives,  did  live  separate  and 
apart  for  ten   years  after  the  date .  of  that  deed,  and 

at 
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]  84>6.  at  the  end  of  that  time,  in  perfect  accordance  *with 
their  moral  and  religious  duties,  though  quite  contrary 
to  the  contemplation  which  they  had  at  the  time  they 
executed  this  deed,  they  became  reconciled,  and  lived 
together  again,  for  not  less  than  twenty-nine  years 
after  that  reconciliation.  The  consequence  of  their 
subsequent  cohabitation  was  the  birth  of  Thompson 
Chiity ;  and  the  contention  before  me  now  is  this,  that 
he,  ^^  being  a  child  of  Mr.  and  Mrs.  Chitty  lawfully 
begotten,"  and  having  attained  twenty-one,  is  entided 
to  a  share  of  the  provision  made  by  this  deed.  I 
should  be  very  glad  to  find,  consistently  with  my  duty, 
that  I  could  construe  this  deed  so  as  to  give  him  that 
right,  but  it  is  impossible  for  me  to  do  so ;  I  must  look 
at  every  part  of  the  deed,  and  though  it  may  be  true, 
looking  at  this  clause  alone,  and  without  taking  into 
consideration  the  circumstances  under  which  the  deed 
was  executed,  and  the  avowed  purpose  for  which  this 
provision  was  made,  that  this  clause  might  have  that 
effect,  yet,  taking  the  words  of  the  clause  in  relation  to 
and  in  connection  with  the  other  parts  of  the  deed,  and 
the  whole  scope  and  intention  of  the  deed,  and  of  the 
parties  thereto,  it  appears  to  me  that  it  cannot  have  that 
effect  given  to  it. 

I  cannot  adopt  the  argument,  that  I  must  collect  from 
this  clause,  standing  by  itself  and  unconnected  with  the 
rest  of  the  deed,  that  these  parties  agreed  and  intended 
to  make  a  provision  for  children  who  might  be  born 
after  a  reconciliation.  I  say  that  the  recitals  in  this 
deed  prevent  my  adopting  such  a  construction.  They 
exclude  it,  not  because  the  deed  prevented  these  parties 
from  cohabiting  again,  for  no  deed  could  legally  do 
that ;  but  they  effectually  exclude  the  notion  that,  at 
the  time  when  the  deed  was  executed,  these  parties 
intended  to  make  a  provision  for  a  family  to  be  born 

after 
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after  a  reconciliation.  It  is  plain  from  the  deed, 
that  (though  they  could  not  bind  themselves  to  a  con- 
tinued separation,  for  the  law  will  not  allow  them  to 
do  it)  their  intention  was,  that  there  should  be  a  con- 
tinued separation,  and  that  is  quite  inconsistent  with  a 
notion  that  they  were  making  provision  for  a  family  to 
be  born  after  a  reconciliation. 


1846. 


On  the  whole,  I  feel  myself  bound  to  declare,  that 
tlie  provision  created  by  this  deed  was  for  the  wife  and 
the  children  of  the  marriage  then  existing. 


SALMON  t;.  ANDERSON. 

rIS  case  came  on  upon  demurrer  to  the  whole 
bilL 


The  testator  gave  6000/.  3  per  cents,  to  trustees,  on 

trust  to  pay  the  dividends  of  5000/«  to  his  nephew 

Jamez  Patterson  for  life,  and  the  dividends  of  1000/., 

residue  thereof,  to  Alexander  Patterson  for  life ;  and 

upon  the'decease  of  either  of  them,  the  said  James  Pat' 

terson  and  Alexander  Patterson,  he  thereby  ordered  and 

directed,   that  the  interest  or  share  of  him  so  dying 

should  belong  and  be  paid  unto  the  next  of  kin  of  him 

so  dying  as  aforesaid,  until  both  of  them,  the  said  Jaines 

Patterson  and  Alexander  Patterson,  should  happen  to 

depart  thb  life ;  and  upon  the  death  of  the  survivor  of 

them,  the  said  James  Patterson  and  Alexander  Patterson, 

he  ordered  and  directed  the  said  sum  of  6000/.  S  per 

.cent. 

^  personal  representatives  or  next  of  kin."    Held,  that  both  classes 
parties  to  a  suit  affecting  the  fund. 


t/tuteS. 

A  fund  was 
alleged  to 
have  been 
carried  in 
an  administra- 
tion suit,  "  to 
a  separate  ac- 
count, inti- 
tuled the  ge- 
neral account.** 
In  another 
suit,  to  give 
effect  to  the 
assignment  of 
a  share  of  the 
fund.  Held, 
that  the  legal 
personal  re- 
presentative 
of  the  testator 
was  a  neces- 
sary party. 
The  ulti- 
mate limita- 
tion of  a 
legacy  was  to 
a  party's 
must  be  made 


AWDBBSON. 
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1846.        cent  reduced  bank  annuities  to  be  sold  out  by  his  said 
^Saijion       ^^^^^''^  ^^^  ^®  money  arising  thereby  to  be  equally 
V.  divided,  between  all  and  every  the  children  of  his  said 

two  nephews  James  Patterson  and  Alerander  Patterson^ 
share  and  share  alike ;  and  if  any  of  them  should  be 
then  dead,  he  gave  the  part  or  share  of  him  or  them  so 
dying,  unto  their  personal  representatives  or  next  of  tin. 

The  testator  declared  it  to  be  his  will,  that  his  said 
nephew  Alexander  Patterson  should  not,  in  case  of 
the  death  of  any  or  either  of  the  legatees  thereinbefore 
named,  intestate  or  without  issue,  be  entitled  to  have, 
receive,  or  take  any  beneficial  interest  or  shares  which 
he  might  or  could  claim,  as  one  of  the  next  of  kin  of 
the  person  or  persons  so  dying  intestate,  or  without 
issue. 

James  Patterson  died  in  the  testator^  lifetime  without 
having  been  married.  Alexander  was  still  living,  and 
had  two  children  John  and  Janet. 

Kineard  was  the  surviving  trustee  and  executor  of 
the  testator's  will. 

In  1819^  a  suit  was  instituted  in  the  Exchequer 
against  Kineard^  for  the  administration  of  the  estate. 
In  that  suit  (according  to  the  allegations  of  the  present 
bill)  the  sum  of  6000/.  was,  by  the  decree,  ordered  to 
be  paid  into  Court,  and  it  was  paid  in  accordingly  and 
carried  "  to  a  separate  account  entitled  the  General  Ac' 
countf*^  for  the  purpose  of  meeting  the  bequest  to  the 
testator's  nephews. 

By  a  subsequent  order,  it  was  declared,  that  the  next 
of  kin  of  James  were  entitled  to  the  dividends  on  the 

5000/., 
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5000/.,  and  such  dividends  (as  this  bill  alleged  by 
mistake)  were  ordered  to  be  paid  to  Jlexander  Patter" 
sorij  who^  by  the  will,  was  expressly  excluded  from 
taking. 

To  remedy  this  mistake,  Alexander  Patterson  assigned 
the  dividends  to  Saointon  for  the  benefit  of  his  two 
children  John  and  Janet.  Janet  and  her  husband  sold 
her  share  in  the  funds,  vested,  contingent  or  accruing,  to 
the  Flaintiff,  and  they,  together  with  Alexander  Patterson 
and  Swinton  (who,  in  the  assignment,  admitted  that  all 
his  claim  against  the  trust  funds  had  been  satisfied,) 
assigned  the  share  they  purchased  to  the  Piainti£  By 
arrangement,  Alexander  gave  a  power  of  attorney  to 
the  Defendant  M^Pherson  to  receive  the  dividends,  who^ 
for  some  time,  paid  to  the  Plaintifi*his  share. 

John^  the  son  of  Alexander^  died  in  1845,  and  the 
Plaintiff  being  unable  to  obtain  payment  of  bis  share 
of  the  dividerids,  as  he  alleged,  through  collusion  be- 
tween Alexander  ^and  M^Pherstm^  filed  this  bill  to  es- 
tablish the  assignment,  and  to  obtain  payment  of  the 
dividends. 

To  this  bill,  Alexander  Patterson  filed  a  demurrer  for 
want  of  equity,  and  also  for  want  of  parties,  insisting 
that,  &rsty  John  Kvieardf  secondly,  the  personal  represent- 
atives of  John  Patterson^  thirdly,  the  next  of  kin  of  John 
Patterson,  and  fourthly,  Archibald  Swinton^  were  neces- 
sary parties  to  the  suit. 


447 


1846. 


The  demurrer  now  came  on  for  argument 

Mr.  Purvis  and  Mr.  Toller,  in  support  of  the  de- 
murrer.   First,  Alexander  Patterson  has  no  concern  with 

the 
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1846.        the  share  o{  JaneU  and  ought  not  to  be  mixed  up  with 
^^^^^"^     disputes  concerning  it.     The  relief  sought  might  have 
V.  been  obtained  by  a  mere  petition  in  the  cause.   Secondly, 

ANDERSON',  jr^^^^  Kineard^  the  legal  personal  representative  of  the 
testator,  is  a  necessary  party  to  the  suit,  in  order  to  see  to 
the  due  application  of  the  fund  standing  to  the  '*  general 
account."  Thirdly,  after  the  death  of  both  the  nephews 
James  and  Alexander^  the  fund  is  limited  to  their  children, 
and  if  any  be  dead  (as  is  now  the  case  oi  John)^  ^^  to 
their  personal  representatives  or  next  of  kin,"  therefore, 
both  the  personal  representatives  and  next  of  kin  of  John 
are  necessary  parties.  Fourthly,  Archibald  Swinian  to 
whom,  by  the  deed  of  Augtsst  lS25x  Alexander  assigned 
the  dividends  on  the  5000/.  for  the  benefit  of  his  chil- 
dren, is  a  necessary  party. 

Mr.  Turner  and  Mr.  James  Anderson^  in  support  of 
the  bill.  The  order  in  the  Exchequer  directs  the  whole 
dividends  to  be  paid  to  Alexander.  He  has  assigned 
his  interest,  has  concurred  in  the  assignment  to  the 
Plaintiff,  has  acted  thereon,  and  is  charged  to  collude 
with  M^Pherson.  There  is  therefore  a  clear  equity 
against  him.  The  Plaintiff  could  not  obtain  a  remedy 
by  petition ;  but  if  he  could,  that  would  not  exclude 
him  from  seeking  it  by  bill,  though,  according  to  a  de- 
cision of  Sir  John  Leachj  it  might  be  the  ground  for 
depriving  him  of  costs. 

Secondly,  the  fund  stands  to  the  *^  separate  account" 
being  therefore  judicially  appropriated  to  these  legacies, 
the  legal  personal  representative  of  the  testator  has  now 
no  interest  or  concern  in  it,  and  is  not  therefore  a  neces- 
sary party. 

Thirdly,  the  limitation  to  "  the  personal  representa- 
tives 
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tives  or  next  of  kin,"  means  the  next  of  kin  of  John^ 
under  the  statute  of  distributions,  and  his  father  and 
sister  are  next  of  kin,  and  are  already  before  the  Court 

Fourthly,  Swinion  has  no  interest :  he  is  a  mere  trustee 
of  an  equity. 

Mr,  PuroiSf  in  reply. 

TAe  Master  of  the  Rolls. 

There  was  a  suit  in  the  Exchequer  to  administer 
the  estate  of  the  testator,  and  a  fund  applicable  to  the 
payment  of  the  legacies  was  carried  to  what  is  called 
^^  the  separate  account,  intituled  the  general  account" 
I  am  desired  to  conclude,  that  this  was  a  carrying  over, 
not  to  a  general  credit  in  the  cause,  but  to  the  particular 
legacies  in  question,  thus  severing  these  legacies  from 
the  rest  of  the  testator's  estate.  Whatever  may  have 
been  the  intention,  I  cannot  consider  the  word  *^  general" 
as  meaning  ^^  particular  and  exclusive."  It  is  probable, 
that  the  word  "  general "  was  inserted  for  the  purpose 
of  insuring  the  future  consideration  of  the  interests  of 
other  parties.  I  think  the  legal  personal  representative 
of  the  testator  is  a  necessary  party  to  this  suit 

With  respect  to  personal  representatives  and  next  of 
kin,  I  do  not  consider  the  words  of  the  will,  *^  personal 
representatives  or  next  of  kin,"  to  be  so  clear  as  to  dis- 
pense with  their  presence.  I  have  a  very  strong  im- 
pression,  but  I  do  not  think  the  case  so  perfectly  clear 
that  I  could  determine  in  the  absence  of  these  parties. 
I  think,  therefore,  that  the  legal  personal  representa- 
tives ofjohuj  and  his  next  of  kin,  ought  to  be  parties. 

With  regard  to  the  remaining  party,  I  cannot  say 
that  I  consider  him  a  necessary  party.  A  very  cautions 
pleader  might  have  made  him  a  party,  or  served  him 

Vol.  IX.  Gg  with 
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1846.        with  a  copy  of  the  bill.     He  might,  probably,  have  been 
^^~j^"^     a  necessary  party  if  the  assignment  had  been  followed 

V.  up  by  an  order  to  pay  the  dividends  to  him,  but  that 

Anderson.     ^„„  ^^.  j_^^ 
was  not  done. 

I  think  that  I  must  overrule  the  demurrer  both  for 
want  of  equity  and  for  want  of  making  Smintcn  a  party  : 
but  I  must  allow  it  as  to  the  other  parties.  I  give  leave 
to  amend,  and  no  costs. 


^'^A^^vi^'  SPARLING  V.  PARKER. 

if^hTMd"'^  THHE  testator,  in  this  cause,  bequeathed  four  charit- 

dock  com-  able  legacies  of  500Z.  each.     By  the  decree,  it  was 

DMsessS  real  *'^''^''*'®^  ^  ^^  Master  to  take  the  usual  accounts ;  and 

estate  for  the  with  a  view  to  the  question  whether  any  abatement  of 

thev  under-  ^^^  legacies  ought  to  be  made,  under  the  operation 

taking.  Held,    of  the  Statute  of  Mortmain,  the  Master  was  directed 
not  within  the  ,.    .        .  i  •  ...  •  i 

Statute  of        to   distmgnish   such   parts   of   the  testators    personal 

Mortmain.  estate,  as,  at  the  time  of  his  death,  consisted  of  lease- 
holds, mortgage  securities,  or  other  chattels  real,  or 
otherwise  arising  from  or  connected  with,  land. 

The  Master  found,  that  the  testator  was  not  pos- 
sessed of  any  leasehold  estates,  but  was  possessed  of 
several  mortgage  securities,  and  that  the  other  parts  of 
bis  personal  estate  consisted  of  chattels  real,  or  other- 
wise, arising  from  or  connected  with  land,  which  were 
particularly  stated  in  the  second  part  of  the  third 
schedule  to  his  report,  and  which  were  there  particu- 
larised as  consisting  of  five  100/.  shares  in  the  Xit^^T^poo/ 
Gas  Light  Company ;  sixty  50/.  shares  in  the  Edinburgh 
and  Glasg&ao  Railway  Company ;  forty-five  201.  shares 

in 
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in  the  Edinburgh^  Leith^  and  Newhaven  Railway  Com-        184f6. 
pany;    ten  201.  shares    in    the  Lancaster  Gas  Light 
Company,  and   forty  lOOfc  shares  in  the  Harrington 
Dock  Company* 

The  Liverpool  Gas  Light  Company  was  incorpo- 
rated by  act  of  parliament  (58  G.  3.  c.  Ixvi.),  and  em- 
powered to  purchase  lands  and  buildings.  The  sub- 
scribers to  the  joint  stock  (which  was  to  be  50,000^)| 
were  each  of  them  to  be  entitled  to  a  right  and  interest 
in  the  capital  joint  stock,  in  proportion  to  the  number 
of  shares  which  he  held  in  the  same  capital  joint  stock, 
and  to  a  like  proportionate  share  of  the  profits  and 
advantages  attending  the  capital  stock ;  and  it  was  en- 
actedy  that  all  shares  in  the  undertaking,  and  in  the  net 
profits  and  advantages  thereof,  should  be  deemed 
personal  estate^  and  not  of  the  nature  of  real  estate, 
and,  as  such  personal  estate,  should  be  transmissible 
accordingly. 

The  Lancaster  Gas  Light  Company  was  a  partner- 
ship, constituted  by  deed  dated  the  20th  of  Januaiy 
1826,  and  whereby  the  stock,  amounting  to  9000/L,  was 
to  be  raised  and  contributed  in  shares  of  20/.  each, 
and  to  be  assignable  in  a  prescribed  form.  The.lands, 
houses,  buildings,  and  other  things  belonging  to  the 
company  were  to  be  vested  in  trustees ;  and  it  was  ex- 
pressly provided,  that  the  shares  in  such  lands,  houses, 
buildings,  and  other  things,  or  in  the  purchase  money 
for  the  same,  should  be,  and  be  deemed,  personal  estate. 
There  was  power  to  dissolve  the  concern,  to  sell  the 
property,  and  apply  the  money  in  a  due  manner,  and 
then  divide  the  residue,  if  any,  amongst  the  share- 
holders, according  to  their  respective  shares  and  interests 
therein. 

Qs  2  The 
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1846.  The  Harringtofi  Dock  Company  was  also  a  partner- 

ship»  constituted  by  deed  dated  the  12th  of  Jtdy  18S6, 
and  was  formed  for  purchasing  land  for  150,000/.9  and 
converting  and  improving  the  same  by  the  erection  of  a 
sea-wall«  for  the  formation  of  canals,  docks,  wharfs,  and 
buildings,  and  for  the  reception  and  discharge  of  ships 
and  other  things  thereto  appertaining.  The  capital  was 
to  be  200,000/.,  divided  into  2000  shares  of  100/.  each. 
The  company  might  raise  money  on  mortgage,  and  in- 
vest money  on  real  securities ;  and  it  was  provided,  that 
all  the  property  of  the  company,  as  between  the  share- 
holders, should  always  be  considered  as  personal  estate  i 
and  every  shareholder  was  to  be  interested  in  the  profits 
and  liable  to  the  losses  of  the  company,  in  proportion  to 
his  share,  and  there  was  to  be  no  benefit  of  survivor- 
ship among  the  shareholders,  but  every  shareholder 
was  to  have  a  distinct  and  separate  right  to  his  shares, 
and  the  same  were,  subject  to  the  regulations  of  the 
deed,  to  be  subject  to  disposition  by  deed  or  will,  or  in 
case  of  intestacy,  to  be  transmissible  to  his  personal  re- 
presentatives. There  was  a  provision  for  dissolution, 
for  sale  of  the  property,  winding  up  of  the  concern, 
and  dividing  any  surplus  among  the  shareholders. 

Eaph  of  these  companies  (and  the  Harringtofi  Dock 
Company  to  a  very  large  extent),  was  possessed  of  and 
entitled  to  real  estate,  as  part  of  its  joint  stock  or 
capital. 

The  case  came  on  for  further  directions,  and  the 
question  was  (a),  whether  these  shares  were,  to  any 
extent,  within  the  Mortmain  Act. 

Mr.  Turner  and  Mr  Geldart^  for  the  Plaintifis,  who 

were  trustees  of  the  charitable  legacy. 

It 

(a)  There  was  another  ques-  more  convenient  to  keep  sepa- 
tioQ  argued,  which  it  is  thought      rate  ;  see  pott^  p.  524^ 
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It  is  plain  that  the  Scotch  Railway  shares  are  not        184G. 

within  the  Statute  of  Mortmain.      Real  and  personal     ^T^^'^'^ 

^  Sparling 

estate  lying  or  being  within  Scotland^  are  expressly  ex-  «. 

cepted  from  the  operation  of  that  statute  (a),  and 
legacies  to  be  laid  out  in  Scotland^  for  the  purposes  of 
charity  have  been  held  valid.  Oliphant  v.  Hendrie  (i). 
Mackintosh  v.  Tcnmisend.  (c) 

The  several  other  shares  are  not  within  the  Mort* 
main  Act,  they  are,  either  by  act  of  parliament  or  con- 
tract, to  be  deemed  ^^  personal  estate,"  and  not  realty, 
and  they  confer  no  interest  in  land.  In  Bltgh  v. 
Brent  (rf),  it  was  held  that  real  property,  held  for  the 
purposes  of  a  trading  company,  was,  in  equity,  to  be 
deemed  personalty,  and  that  the  interest  in  shares  in 
the  Chelsea  Waterworks  Company  would  pass  by  an 
unattested  will.  The  shareholders  have  no  option  of 
taking  their  share  of  the  real  estate  or  any  part  of  it,  but, 
upon  winding  up  the  concern,  the  whole  must  be  con- 
verted into  personalty,  and  then  divided  in  that  form. 
Tlie  difficulty  of  separating  the  realty  from  the  per- 
sonalty, in  such  cases,  would  be  almost  insuperable, 
and  the  recent  authorities  shew  that  shares  in  public 
trading  companies  are  not  within  the  statute.  Thus, 
it  was  held,  by  Lord  Cottenhamj  when  Master  of 
the  Rolls,  in  the  case  of  The  Attomeif-General  v. 
Giles  {e\  that  a  gift  of  East  India  stock  to  charity 
was  not  void.  So,  in  March  v.  The  Attomey^General  (g) 
policies  of  assurance  payable  out  of  the  funds  of  dif- 
ferent assurance  companies  were  held  not  within  the 
Statute  of  Mortmain,  although  the  assets  consisted 
partly  of  real  estate;  ogain,  in  Thompson  v.  Thompson  {h\ 

it 

(a)  9G.2.  C.36.  *.6.  {e)  Shefford,  987.,  and  cited 

lb)  \  B.C.  €.571.  5  Beavan,  436. 

(c)  16  Vet.  330.  (g)  5  Beavan,  433. 

Id)  2  r.  4-  CoL  Ex.  268,  (A)  1  Coffy.  381. 

Gg  3 
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1846.  it  was  held  by  the  Vice-Chancellor  Knight  Bruce^  that 
the  shares  in  the  London  Gas  Light  and  Coke  Com- 
pany were  not  within  the  statute. 

Mr.  Purvis  and  Mr.  Walpok,  for  the  tenant  for  life, 
and  Mr.  Ilotq)eU  and  Mr.  Whitmarsh  junior,  for  the  re- 
mainder man. 

We  admit  that  the  Scotch  railway  shares  are  not,  hot 
we  contend  that  all  the  other  shares  are,  within  the 
statute. 

It  is  perfectly  immaterial,  whether  they  are  '^  personal 
estate,'*  or,  whether  they  descend  as  such.  Leaseholds 
and  many  other  species  of  property  are  personal  estate  and 
descend  as  such,  but  it  never  has  yet  been  doubted  that 
leaseholds  are  "  interests  '*  in  "  lands,  tenements,  or  other 
hereditaments,''  and  within  the  statute.  The  Liverpool 
Gas  Light  Company's  Act  made  the  shares  personal 
estate  for  the  purposes  of  transmission,  but  not  for  the 
purpose  of  enabling  the  owners  to  bequeath  them  to 
charity;  there  is  no  trace  of  any  such  object.  Be- 
sides, it  is  clear  that  a  party  has  no  power  to  give  to 
his  real  estate  the  quality  of  personalty,  so  as  to 
contravene  the  provisions  of  a  positive  declaratory  act, 
passed  to  prevent  the  disherison  of  lawful  heirs.  A 
testator  may  by  his  will  convert  his  realty  out  and  out,  as 
in  Phillips  v.  Phillips  (a)  as  between  his  representatives, 
or  the  Court  may  hold  realty  to  be  impressed  with  the 
character  of  personalty,  for  certain  purposes  between  in- 
dividuals, Du  Hourmelin  v.  Sheldon  {b) ;  but  it  limits  such 
a  transmutation  to  these  particular  objects,  Matsoti  v. 
Sxiift.  {c)     A  party  cannot,  to  all  intents  and  purposes, 

alter 

(a)  1  MyL  *  K.  649.  (c)  8  Beavan,  368. 

(*)  lJ9«itw»,79.,and4-%/. 
*  Or.  625. 
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alter  the  legal  character  of  his  property,  by  directing 
that  it  shall  be  considered  part  of  bis  personal  estate. 
Barkery.  May.  (a) 

.  If  a  partner  in  a  brewery  haying,  a  large  real  estate  for 
the  purposes,  of  the  trade,  were  to  leave  the  whole  of  his 
interest  to  a  charity,  then  although  the  realty  might  be 
considered  as  personalty  for  some  purposes,  yet  the  gift 
of  it  to  charity  would  be  invalid ;  tiie  very  case  has  oc- 
curred in  the  case  of  Day  v.  Crqfi.  {b) 

It  cannot  be  said  that  the  interest  of  the  shareholders 
is  unconnected  with  the  land.  It  is  a  direct  interest  in 
the  land ;  there  is  the  dock  itself,  the  land  covered  with 
water,  the  land  on  which  the  gasometer  is  built,  and 
lands,  houses,  and  buildings,  connected  therewith,  and 
the  right  of  carrying  the  gas  pipes  through  the  land* 

[The  Master  of  the  Rolls. 

What  is  the  interest  of  each  particular  shareholder  ? 
How  can  he  realise  the  value?  Can  he,  nnder  any  ordi- 
nary circumstances,  make  himself  owner  of  any  part  of 
the  land  or  any  particular  interest  therein?] 

Each  shareholder  takes  his  proportion  of  the  annual 
profit  of  the  land  employed.  If  the  aggregate  of  the 
interests  of  all  the  shareholders  were  vested  in  one  per- 
son, instead  of  in  a  large  number,  there  would  be  no 
doubt  that  a  bequest  to  charity  of  the  whole  interest 
would  be  void.  Whether  he  is  debarred  by  contract  or 
otherwise,  from  realising  the  real  estate  employed  in  the 
concern,  does  not  affect  the  question,  for,  until  realised, 
his  share  of  the  annual  profits  still  remains  ^'an  interest 
in  land,"  and  is  within  the  express  terms  of  the  statute. 

The 

(a)  9  B.^  Cr.  p.  494.  (h)  Unreported,  and  see  Flint 

V.  barren,  14  iSbn.  554. 

Gg  4 
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The  authorities  strongly  support  the  view  of  the  De- 
fendants. It  has  been  held  that  turnpike  tolls  are  within 
the  act :  Knapp  v.  Williams,  {a)  So»  a  share  in  the 
Bath  Navigation  {b)\  so  money  secured  on  poor  and 
county  rates ;  Finch  v.  Squire  (r) ;  and,  again,  a  vendor's 
lien  upon  an  estate  for  the  purchase  money,  Harrison  v. 
Harrison  (rf) ;  and  in«  Negus  v.  Coulter  (^),  which  is  very 
applicable,  it  was  held  that  the  profit  arising  from  moor- 
ing chains  in  the  river  Thames  was  within  the  Mortmain 
Act. 

Avon  shares  have  been  held  to  be  real  estate  and  sub- 
ject to  dower,  BtickeriJge  v.  Ingram  {g\  and  parish  bonds 
given  and  secured  on  parish  rates,  have  been  held  to  be 
an  interest  in  land :    The  King  v.  Bates,  (h) 

Ex  parte  Lancaster  (i),  Bradley  v.  Holdsworth  (i), 
Baxter  v.  Brown  (Z),  Attoimey  General  v.  Mangles  (w), 
were  also  cited. 

Mr.  Tinney  and  Mr.  R.  Perry  referred  to  the  38  G.  3. 
c.  60.  s.  99.,  enacting  that  the  land  tax  when  redeemed 
**  should  be  deemed  personal  estate  and  transmissible 
as  such,  and  not  of  the  nature  of  real  estate,"  yet  land 
tax  was  within  the  Mortmain  Act. 

Mr.  Turner  in  reply. 

The  Master  of  the  Rolls  deferred  his  judgment. 


(fl)  4  Vet,  430.  n. 

(fi)  Howte  V.  Chapman,  4  Va. 
p.  542. 

(c)10r«.41. 

(d)  I  Ji,  4'  M.  71.,  and  1 
Taml.  273. ;  and  see  ColTmson  v. 
Pflfer,  2/?.  4- ilf.  342. 

ie)  Ambler,  367. 

(g)  2  F«.jun.652. 


l^e 

(h)  3  Price,  341.,  and  so  the 
rates  and  duties  to  be  levied  for 
the  lAverpod  Docks.  7^  King 
V.  Wmttanley,  8  Price,  180. 

(f)  I2).*ai//y,411. 

(*)  SMee.^  fr.422, 

(0  7JWa«.^<7r.  198. 

(}»)  SMee.^  W.UO. 
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jlpril  17.  7^  Master  qftke  Rolls. 

It  is  admitted,  that  the  Scotch  railway  shares  do  not 
fall  widiin  the  provisions  of  the  Mortmain  Acts,  but 
with  respect  to  the  shares  in  the  Liverpool  Gas  Light 
Company,  in  the  Lancaster  Gas  Light  Company,  and 
in  the  Harrington  Dock  Company,  a  question  is  made, 
whether  they  are  interests  in  land,  such  as  to  make 
them  inapplicable  to  charity  under  the  statute. 

Each  of  these  companies  (and  the  Harrington  Dock 
Company  to  a  very  large  extent)  is  possessed  of  and  en- 
titled to  real  estate  as  part  of  its  joint  stock  or  capital ; 
and  each  shareholder  has  an  interest  in  an  undivided 
portion  of  the  aggregate  capital,  and  some  interest  in 
the  real  estate  which  constituted  part  of  that  aggregate  ; 
I.  e.  an  interest  that  so  much  of  the  joint  stock  as  con- 
sisted of  land  should  be  employed  for  the  best  advantage 
of  the  joint  concern,  and  an  interest  in  the  clear  produce 
which  might  arise  from  a  sale  of  the  joint  stock,  in- 
cluding the  land,  in  case  the  joint  concern  should  be 
determined,  and  the  affairs  thereof  wound  up  and 
settled. 


1846. 


The  question  is,  whether  this  is  such  an  interest  in 
land  as  was  contemplated  by,  or  is  within  the  true  intent 
and  meaning  of  the  third  section  of  the  statute  9  G.  2. 
c.  36.  Is  it  an  estate  or  interest  in  land  which  can  be 
brought  into  Mortmain? 

A  shareholder  In  one  of  these  companies,  whether 
incorporated  or  not,  has  a  right  to  receive  the  dividends 
payable  on  his  share ;  i.  e.  a  right  to  his  just  proportion 
of  the  profits  arising  from  the  employment  of  the  joint 
stock,  consisting  partly  of  land ;  and  he  has  also  a  right 
to  assign  bis  share  for  value ;  but  whilst  be  continues  to 

hold 
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]  846.        hold  his  shares,  he  has  no  interest  or  separate  right  to 

Spaiulinq      ^^  ^°^*  ^^  *°y  P*^^  ^^  ^^     ^^  *^  indeed,  interested 
V.  in  the  employment  of  the  land,  but  he  cannot  proceed 

against  the  land  directly,  for  any  thing  which  is  due  to 
him,  or  make  any  part  of  the  land  his  own,  for  the  pur- 
pose of  satisfying  any  demand  which  he  may  have  as 
shareholder.  He  is  not  in  the  situation  of  a  mortgagee 
who  has  a  direct  interest  in  the  land,  which  he  may  make 
absolutely  his  own  by  foreclosure,  or  of  a  tenant  in  com- 
mon, or  joint  tenant,  who  may  make  a  part  of  it  his  own 
in  severalty ;  and  if,  upon  a  dissolution  or  determination 
of  the  joint  concern,  he  can  become  an  owner  of  any 
part  of  the  land,  it  is  only  upon  a  new  transaction,  and 
by  acquiring  a  new  title  as  purchaser.  Upon  his  death, 
nothing  descends  upon  his  heir,  and  his  legal  personal 
representatives  do  not  acquire  any  share  or  interest  in 
the  land  different  from  that  which  the  deceased  share- 
holder possessed ;  and  in  the  administration  of  estates  of 
deceased  persons,  and  the  investment  of  money  to  be 
held  on  trust,  the  shares  which  the  deceased  persons 
may  have  been  possessed  of  in  joint  stock  companies, 
ought,  in  the  absence  of  special  directions  or  circum- 
stances, to  be  sold  and  converted  into  money  to  be 
otherwise  invested. 

The  Courts  have  held,  that  if  a  man  directs  land  to 
be  sold,  and  the  produce  applied,  either  by  itself  or  as 
part  of  a  mixed  fund,  in  payment  of  legacies  to  charities, 
the  legacies  so  far  as  their  payment  is  made  to  depend 
on  the  produce  of  the  real  estate,  must  fail,  as  being 
contrary  to  the  intent  and  policy  of  the  Mortmain  Act, 
and  marshalling  is  not  allowed.     But,  no  case  has  de-  I 

termined,  that  such  shares  as  those  now  in  question,  are 
within  the  meaning  of  the  act ;  and  on  the  whole,  I  am 
of  opinion,  that  a  shareholder  in  such  joint  stock  com- 
panies as  those  which  are  now  under  my  consideration, 

is 


CASES  IN  CHANCERY. 


459 


is  not  in  that  character  or  right,  entitled  to  any  such 
estate  or  interest  in  land,  as  falls  within  the  true  intent 
and  meaning,  and  the  operation  of  the  Mortmain  Act  of 
George  II. 


1846. 


If  the  company  continues,  the  share  is  transferable 
only  for  money.  If  the  company  be  dissolved,  the  whole 
property  is  sold,  the  concern  is  wound  up»  and  the 
shareholder  obtains  only  his  share  of  any  surplus,  which 
there  may  be  after  satisfying  all  demands  on  the  joint 
concern. 


NoTB.  — In  Hilton  v.  Giraud,  26th  March  1M7,  V.  C.  Kmght 
Bruce  hdd,  that  shares  in  the  London  Dock  Company,  and  the 
West  ImUa  Dock  Company,  were  not  within  the  Mortmain  Act. 


TOMLINSON  V.  TOMLINSON.  (a) 

IN  this  case,  the  testator,  by  his  will,  gave  the  rest  of 
his  estate  to  one  for  life,  and  after  his  decease  to 
trustees  ^^  upon  trust  to  transfer  so  much  of  his  canal 
shares  to  the  overseers  of  the  poor  of  All  Saints,  in  the 
county  of  Derby,  as  would  raise  ten  guineas  per  annum, 
to  be  paid  to  ten  poor  housekeepers  on  St.  Thomas^S" 
day,  to  purchase  meat  and  pudding  for  Christmas-day 
annual."  He  also  made  other  charitable  bequests  to 
schools  and  an  infirmary,  which  he  directed  to  be  paid 
out  of  his  canal  shares. 

The 

(a)  I  am  indebted  to  the  kind-  however,  was  not  referred  to 
ness  of  my  friend  Mr.  Lewki  for  in  the  argument  of  the  former 
a  note  of  this  decision,  which,      case.  —  C  B. 


1823. 
Julif  22. 

Canal  shares, 
which,  by  act 
of  parliament, 
were  declared 
to  be  personal 
estate,  and 
transmissible 
as  such.  Held, 
by  Sir  John 
Leadi,  to  be 
within  the 
Mortmain 
Act. 
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1823.  The  testator  died  in  1819,  having  shares  in  the  Wis- 

beachy  Skrerwsbutyy  and  the  Binningkam  and  Worcester 
canals.  The  Wisbeach  canal  was  made  under  the 
authority  of  an  act  of  the  34  G.  3.,  whereby  the  pro- 
prietors of  shares  were  incorporated,  and  authorised  to 
purchase  lands  and  make  the  canal,  and  raise  money 
for  that  purpose,  the  amount  of  which  was  to  be  divided 
into  shares ;  and  it  was  declared  '^  that  the  said  shares 
should  be  deemed  persotml  estate^  and  should  be  trans- 
missible as  such,  and  that  the  said  shares  should  be, 
and  they  were  thereby,  vested  in  the  several  subscribers, 
and  their  several  and  respective  successors,  executors, 
administrators,  and  assigns,  to  their  and  every  of  their 
proper  uses ; "  and  it  was  declared,  that  the  subscribers 
should  be  entitled  to  receive  **  the  entire  and  net  distri- 
bution of  a  proportionable  part  of  the  profits  and  advan- 
tages that  should  or  might  arise  and  accrue.*' 

The  Shrewsbury  canal  was  made  under  the  authority 
of  an  act  of  the  33  G.  3.,  and  the  Birmingham  and 
Worcester  under  an  act  of  the  31  G.  3.  These  acts 
were  to  a  similar  effect. 

This  bill  was  filed  by  one  of  the  residuary  legatees 
against  the  executors  and  the  Attorney-General,  insist- 
ing on  the  invalidity  of  the  charitable  bequests. 

The  cause  came  on  for  further  directions  on  the 
Master's  report. 

Mr,  Agar  and  Mr.  Lovaf,  for  the  Plaintiff. 

Mr.  Wingjield  and  Mr.  Phillimore^  for  the  Defendants, 
and 

Mr,  Glj/mi,  for  the  Attorney-General. 

Sir 
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Sir  John  Leach  by  his  decree  declared,  that  the  charit- 
able bequests  which  were,  by  the  said  will,  directed  to 
be  paid  out  of  the  said  testator's  canal  shares  were  all 
void,  being  contrary  to  the  Statute  of  Mortmain  {a). 


461 


1828. 


TOMLINSON 

V, 
TOMLINSON. 


{a)  Reg.  Lib.  1882.    B.  fol  1974. 


SCHNEIDER  v.  LIZARDI. 


1846. 

June 

10.  25,  26. 


npmS  case  came  on  upon  demurrer.     The  bill  was  A  Plaintiff 

-*■     filed  by   John  Schneider^   Henry  Schneider^  and  maild  against 

Thomas  Murphy^  the    latter  being  described  as   the  a  firm  of 

"  Minister  Plenipotentiary  of  the  Supreme  Government  Lizardi  and 

of  the  Republic  of  the  United  States  of  Mexico;'  against  ^j-'  ^^^^ 

Helaia  Lizardi  and  Manuel  LizardL  Helena  LtZ" 

anH,  alleging 

that  the  firm 

The  bill  stated,   that  previous  to  the  5th  of  Apnl  was  "  repre- 

1845,  **  the  firm  of  Francisco  Lizardi  &  Co.  of  &c.  ^^»    ^^e- 

(which  then  was  and  has  ever  since,  and  now  is  repre'-  mun&  was 

senied  by  Helena  Lizardi)^  were  the   agents   in   this      a  demurrer 

country  for  the  aforesaid  Republic  of  the  United  States  jjl?^?!,^  * 

of  Mexico^     It  alleged,  that  Francisco  Lizardi  8c  Co.,  the  agent  duly 

as  such  agents,  had  delivered  to  them  by  the  then  Chargi  *JjJ^?nbter 

d^ Affaires  for  the  said  Republic  in  London^  papers,  docu-  plenipoten- 

ments,  and  certain  deferred  bonds.    That  "  the  said  Re-  fo^g^  JJ^t^ 

public,  in  respect  of 
rights  of  such 
state,  on  the  ground  that  the  state  was  Qot  properly  represented. 
Upon  the  allowance  of  a  demurrer,  the  question  of  costs  and  liberty  to  amend 
are  in  the  discretion  of  the  €k)urt ;  and  for  the  purpose  of  determining  them,  the 
Court,  to  some  extent,  has  regard  to  the  statements  in  the  bill,  though  admitted 
only  for  the  purposes  of  the  demurrer. 

l*he  allowance  of  a  demurrer  to  the  whole  bill  puts  an  end  to  an  injunction,  though 
liberty  is  given  to  amend. 
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1846.  public,  or  the  government  of  the  Republic  of  Mexico^* 

g^^^^^  being  dissatisfied  with  them,  the  minister  of  finance  of 

V,  the  said  Republic,  duly  authorised  for  that  purpose,  had 


LlZARDI. 


determined  the  agency  of  the  firm,  and  had  notified  to 
them,  that  all  funds  and  monies,  with  all  documents  and 
papers  in  their  bands,  should  be  handed  over  to  the 
Plaintiffs,  the  Schneiders^  immediately.  The  bill  set  out 
a  document,  dated  the  5th  of  April  1845,  whereby  tlie 
minister  of  finance  (alleged  to  be  duly  authorised  for 
that  purpose  by  the  government  of  the  said  Republic) 
appointed  the  Plaintiffs,  John  and  Henry  Schneider,  the 
agents,  in  London,  of  the  Republic,  and  directed  them 
'^  to  proceed  to  receive  from  Messrs.  Lizardi  &  Co., 
the  funds  which  were  in  their  possession,  as  well  as  all 
papers  and  other  documents  belonging  to  the  said 
Republic" 

The  bill  set  out  a  correspondence  between  the  Plain- 
tiffs, the  Schneiders  and  Lizardi  &  Co.,  the  letters  of 
the  latter  being  alleged  to  have  been  signed  by  Manuel 
Lizardi,  as  holding  the  procuration  of  and  for,  and  on 
behalf  of,  the  said  firm  of  Francisco  Lizardi  &  Co. ; 
and  it  also  set  forth  a  correspondence  between  the  Plain- 
tiffs, the  Schneiders,  with  the  Plaintiff  Murphy,  **  on  be- 
half of,  and  as  the  representative  of  the  said  supreme 
government.'' 

The  bill  alleged  in  substance,  that  Messrs.  T.  Lizardi 
&  Co.  refused  to  deliver  up  the  papers,  documents,  and 
bonds ;  and  the  bill  contained  the  following  charges :  — 
^^  That  although  the  Defendant,  Helena  Lizardi,  alone 
represents  the  said  firm  of  Francisco  de  Lizardi  &  Co., 
the  whole  business  of  the  said  firm  is,  and  has  been, 
prior  to  and  ever  since  the  said  5th  of  April  1845, 
managed  and  transacted  by  the  said  Manuel  Lizardi, 
who  holds  the  procuration  of  the  said  firm.    That  the 

whole 
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whole  of  the  transactions  aforesaid  were  conducted  by        1846. 
the  said  last-named  Defendant,  and  that  the  said  last-    ^^^^"^^""^ 

SCHKEIDBR 

named  Defendant  has  a  considerable  interest  or  share  v. 

in  the  said  partnership  firm,  and  is  a  necessary  party  to 
this  suit.*' 

It  charged,  that  the  Plainti£,  John  Henry  Schneider 
and  Henry  Schneider^  had  been  duly  and  properly  ap- 
pointed, according  to  the  law  and  constitution  of  the 
Republic  of  Mexico^  to  be  agents  of  the  said  Republic,  for 
the  purpose  of  receiving  from  the  said  firm  of  JP.  Ldzardi 
Sc  Co.,  the  said  deferred  bonds,  and  the  aforesaid  se- 
veral papers  and  documents,  now  in  the  possession  of  the 
said  last-mentioned  firm,  relating  to  the  said  agency ;" 
and  it  charged  that  the  Defendants  had  frequently  so 
admitted. 

It  *^  charged  that  the  Plaiutiifs,  J.  Schneider  and  Henry 
Schneider y  were,  as  such  agents,  fully  authorised  and  de- 
puted by  the  said  Mexican  government  to  recover  such 
bonds,  papers,  and  documents,  on  behalf  of  the  said 
government;  and  that  the  last-named  Plaintifis,  together 
with  the  Plaintiff  Thomas  Murphyy  as  such  Minister 
Plenipotentiary  of  the  said  Republic,  were  fully  autho- 
rised, and  were  alone  entitled  to  represent,  and  do,  in 
all  things  represent,  the  said  Republic  in  thb  country.^ 

It  charged,  that  although  the  said  bonds  were  left  in 
the  hands  of  the  said  F.  Lizardi  &  Co.  under  the  circum- 
stances aforesaid,  and  as  an  indemnity  to' the  said  govern- 
ment against  their  being  put  into  circulation,  the  Plaintiffs 
within  the  last  few  days  heard  it  currently  reported  in 
the  city,  and  believed  the  same  to  be  true,  that  the  said 
firm  of  F.  de  Lizardi  &  Co.  had  lately  been  selling 
deferred  bonds  of  the  said  government. 

It 


464  CASES  IN  CHANCERY. 

1846.  It  ^*  charged  that  the  Plaintiffs  were  unable  to  take 

g^^^'^^^     any  proceedings  at  law  against  the  Defendants,  inasmuch 

V.  as  they  were  unable  to  discover,  and  the  Defendants 

refused  to  set  forth,  the  numbers,  marks,  dates,  and 

amounts,  or  other  particulars  of  the  said  deferred  bonds." 

The  bill  prayed,  that  the  Defendants  might  be  de- 
creed to  deliver  up  to  the  Plaintifis  all  the  aforesaid 
papers,  documents,  and  deferred  bonds,  and  for  an  in- 
junction to  restrain  their  selling  or  parting  with  them. 

Upon  the  filing  of  the  bill  a  special  injunction  had 
been  granted.  The  two  Defendants  afterwards  put  in 
separate  demurrers  to  this  bill,  first  for  want  of  equity, 
and  secondly,  because  ^^  the  person  or  persons  exercising 
the  powers  of  government,  in  and  for  the  Republic  of 
the  United  States  of  Mexico,**  had  not  been  made  parties. 

Mr.  Tinney,  Mr.  Eoupell,  and  Mr.  Heathfieldy  in  sup- 
port of  the  demurrers,  contended,  that  Messrs.  Schneiders 
were  mere  agents  of  the  parties  entitled,  and  could 
neither  sue  alone,  nor  be  joined  as  co-plaintiffs.  The 
King  of  Spain  v.  Machado  (a) ;  and  as  to  the  Plaintiff 
Murphy,  that  he  had  no  right,  as  ambassador,  to  sue,  for 
he  represented  the  government  merely  in  a  diplomatic 
capacity,  HuUett  v.  The  King  of  Spain  (i),  Don  Diego 
de  Acuna  ( The  Spanish  ambassador)  v.  Bingley.  (c)  In 
the  former  case  it  was  held,  as  quite  clear,  that  a  foreign 
sovereign  must  sue  in  his  own  name ;  and  in  the  latter 
it  was  held,  that  an  ambassador  cannot  sue  for  his  sove- 
reign, and  that  a  procurator  must  sue  in  the  name  of 
his  principal. 

That 

(«i)  4  Huts.  225.  (c)  Hobart,  113. 

(A)  2BU.  (iSr.iS.)31,and  J 
Dottf^- a  169. 
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That  as  to  the  Defendant  Helena  Lizardl^  the  state*        1846. 
ment  that  she  ^*  represented  **  the  firm,  was  an  insuffi- 
cient allegation  to  charge  her ;  and  as  to  the  other  De-    ^""^^ 
fendant,  Manuel  Uzardi,  that  the  effect  of  the  state-      I-izariii. 
ments  was,  that  he  was  a  mere  clerk  in  the  concern, 
and,  <*  holding  the  procuration  for  the  said  firm,"  he 
had  no  power  over  the  documents,  and  for  the  purposes 
of  the  discovery  might  be  a  witness,  and  that,  therefore, 
he  had  improperly  been  made  a  party. 

That  the  government  of  Mexico  was  not  properly 
represented  on  this  record. 

Mr.  Kinderdey^  Mr.  Turner^  and  Mr.  Helheringion^  in 
support  of  the  bill,  contended,  that  it  was  quite  settled 
that  the  king  of  another  country  or  a  foreign  state  was 
entitled  to  sue  in  this  Court ;  but  that  a  foreign  state 
"  must  sue  in  the  names  of  some  public  oflBcers  who 
were  entitled  to  represent  the  interests  of  the  state:" 
The  Colombian  Government  v.  Bothschild.  (a)  That  here, 
there  was  a  sufiicient  allegation  that  Messrs.  Schneider 
were  duly  appointed,  according  to  the  law  of  Mexico^ 
**  agents  for  the  purpose  of  recovering  the  bonds,''  &c.&c. 
and  that  they  and  Murphy  ^^  were  fully  authorised,  and 
were  alone  entitled,  to  represent,  and  did,  in  all  things, 
represent,  the  said  republic  in  this  country;"  and  that 
the  Court  must,  on  such  allegation,  conclude,  that  they 
had  been  duly  appointed  by  some  valid  act  of  the  Mexican 
government,  and  were  entitled  to  sue  and  properly  re- 
presented the  government  of  Mexico.  That  there  was  a 
sufficient  allegation  of  interest  in  Helena  Lizardi  to 
make  her  a  necessary  and  proper  party ;  and  that  it  was 
distinctly  charged,  that  Manuel  Lazardi  **  had  a  con- 
.siderable  interest  or  share  in  the  said  partnership  firm.** 


Ogden 


(a)  1  ShttotUf  p.  104. 
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1846.  It  ^*  charged  that  the  Plaintiffs  were  unable  to  take 

Sne'^br    ^"y  proceedings  at  law  against  the  Defendants,  inasmuch 

V.  as  they  were  unable  to  discover,  and  the  Defendants 

LizARBi.      refused  to  set  forth,  the   numbers,  marks,  dates,  and 

amounts,  or  other  particulars  of  the  said  deferred  bonds." 

The  bill  prayed,  that  the  Defendants  might  be  de- 
creed to  deliver  up  to  the  Plaintiffs  all  the  aforesaid 
papers,  documents,  and  deferred  bonds,  and  for  an  in- 
junction to  restrain  their  selling  or  parting  with  them* 

Upon  the  filing  of  the  bill  a  special  injunction  had 
been  granted.  The  two  Defendants  afterwards  put  in 
separate  demurrers  to  this  bill,  first  for  want  of  equity, 
and  secondly,  because  ^^  the  person  or  persons  exercising 
the  powers  of  government,  in  and  for  the  Republic  of 
the  United  States  of  Mexico"  had  not  been  made  parties. 

Mr.  Tinnei/f  Mr.  RoupelU  and  Mr.  Heathfield^  in  sup- 
port of  the  demurrers,  contended,  that  Messrs.  Schneiders 
were  mere  agents  of  the  parties  entitled,  and  could 
neither  sue  alone,  nor  be  joined  as  co-plaintiffs.  The 
King  of  Spain  v.  Machado  (a) ;  and  as  to  the  Plaintiff 
Murphy^  that  he  had  no  right,  as  ambassador,  to  sue,  for 
he  represented  the  government  merely  in  a  diplomatic 
capacity,  HuUett  v.  The  King  of  Spain  (i),  Don  Diego 
de  Acuna  {The  Spanish  ambassador)  v.  Bingley,  (c)  In 
the  former  case  it  was  held,  as  quite  clear,  that  a  foreign 
sovereign  must  sue  in  his  own  name ;  and  in  the  latter 
it  was  held,  that  an  ambassador  cannot  sue  for  his  sove- 
reign, and  that  a  procurator  must  sue  in  the  name  of 
his  principal. 

That 

(fO  4  Ruii.225.  (c)  Hobcai,  113. 

(b)  2Bli,  (iSr.iSf.)31,and  J 
Dow  ^CL  169. 
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That  as  to  the  Defendant  Helena  Lizard^  the  state*  1846. 
ment  that  she  "  represented"  the  firm,  was  an  insuffi- 
cient allegation  to  charge  her;  and  as  to  the  other  De- 
fendant, Manuel  Lizardi^  that  the  effect  of  the  state-  I^zarw, 
ments  was,  that  he  was  a  mere  clerk  in  the  concern, 
and,  «  holding  the  procuration  for  the  said  firm,"  he 
had  no  power  over  the  documents,  and  for  the  purposes 
of  the  discovery  might  be  a  witness,  and  that,  therefore, 
he  had  improperly  been  made  a  party. 

That  the  government  of  Mexico  was  not  properly 
represented  on  this  record. 

Mr.  Kinderdey^  Mr.  7tfnt^r,and  Mr.  Hetheringlonf  in 
support  of  the  bill,  contended,  that  it  was  quite  settled 
that  the  king  of  another  country  or  a  foreign  state  was 
entitled  to  sue  in  this  Court ;  but  that  a  foreign  state 
**  must  sue  in  the  names  of  some  public  oflBcers  who 
were  entitled  to  represent  the  interests  of  the  state:" 
Tke  Colombian  Govemmeni  v.  Rothschild,  (a)  That  here, 
there  was  a  sufiicient  allegation  that  Messrs.  Schneider 
were  duly  appointed,  according  to  the  law  of  Mexico^ 
*'  agents  for  the  purpose  of  recovering  the  bonds,"  &c.&c. 
and  that  they  and  Mwphy  ^^  were  fully  authorised,  and 
were  alone  entitled,  to  represent,  and  did,  in  all  things, 
represent,  the  said  republic  in  this  country;"  and  that 
the  Court  must,  on  such  allegation,  conclude,  that  they 
had  been  duly  appointed  by  some  valid  act  of  the  Mexican 
government,  and  were  entitled  to  sue  and  properly  re- 
presented the  government  of  Mexico.  That  there  was  a 
sufficient  allegation  of  interest  in  Helena  Lizardi  to 
make  her  a  necessary  and  proper  party ;  and  that  it  was 
distinctly  charged,  that  Manuel  Lazardi  **  had  a  con- 
.siderable  interest  or  share  in  the  said  partnership  firm.** 
•  Ogden 

(a)  1  Shttotu,  p.  104. 
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LiZARDI. 


Ogden  V.  FoUiatt  (a) :  T%e  Duke  of  Brunswick  v.  The 
King  of  Hanooer{b),  Dclder  v.  Huntingjield  {c),  The 
Nabob  of  the  Camatic  v.  The  East  India  Compatof  (^ 
and  The  Queen  of  Portugal  v.  Ghfn  {f)y  were  also  cited. 


Mr.  Tinnejf  replied,  and,  at  the  conclusion  of  his 
reply, 


The  Master  of  the  Rolls  said,  I  think  the  demurrers 
must  be  allowed ;  but  the  Defendants  must  make  out 
that  they  are  entitled  to  the  costs. 

Mr.  Tinney.  It  is  almost  of  course,  that  a  Defendant, 
who  has  been  improperly  sued,  should  have  the  costs  of 
the  proceeding.  The  Plaindfis  cannot  rely  on  the  state- 
ments in  the  bill,  none  of  which  are  proved  or  admitted : 
they  may  be  mere  fiction,  and  the  rumours  alluded  to 
in  the  bill  must  be  disregarded.  The  point  that  a  minister 
plenipotentiary  cannot  sue  has  been  settled  so  long  back 
as  the  time  of  Hobart.  The  Defendants  by  demurring 
have  prevented  a  great  deal  of  useless  expense  to  the 
parties. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  these  demurrers  must  be  allowed. 
I  think  that  the  bill  is  improperly  constituted,  because 
it  does  not  make  the  Mexican  government  a  party, 
although  the  property  is,  as  it  appears  to  me,  clearly 
alleged  to  belong  to  that  government  I  think,  also, 
that  the  bill  is  defective,  in  stating  that  the  Defendant 
is  a  representative  of  a  firm,  and  no  more.  I  cannot 
concur  in  the  argument  addressed  to  me,  that  the  mere 

allegation 


(a)  3  Term  R.  p. 

(b)  G  Beavan,  1. 

(c)  1]   Vet.2S3. 


731.  (rf)  1  F«.juD.371. 
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allegation  of  being  the  representative,   is  enough   to        1846. 
admit  the  proof  of  those  circumstances  which  would     J^~^^^^^ 

'^  SCRNEIDKR 

shew  that  the  party  is  not  only  a  representative,  but  is  v. 

the  party  actually  carrying  on  the  business.  ^-izabdi. 

With  regard  to  Manuel^  he  is,  I  think,  though  not 
very  correctly  and  distinctly,  yet  sufficiently  alleged  to 
have  a  considerable  interest  in  the  firm.  I  do  not  say 
that  it  is  properly  or  well  alleged,  but  I  think  it  is 
sufficiently  alleged,  that  he  is  not  a  mere  ^'  procurator,'' 
as  he  has  been  called.  I  think,  that  the  demurrer  must 
be  allowed. 

There  is  such  a  colour  of  equity  on  the  face  of  the 
bill,  that  I  think  I  ought  to  give  leave  to  amend* 
The  question  then  is,  what  is  to  be  done  with  regard 
to  the  costs.  The  general  order  of  the  Court  gives 
the  costs  in  favour  of  the  demurring  party  (a) ;  but 
to  call  it  a  right,  when  the  very  same  order  makes  it 
subject  to  the  discretion  of  the  Court,  is  somethmg 
singular. 

In  all  cases  of  demurrer  the  Court  does  take  into 
its  consideration  the  question  of  costs;  and  to  sup- 
pose that  I  cannot  interpose  in  respect  of  costs,  in  this 
case,  without  founding  my  decision  upon  the  allegation 
of  the  rumours  in  the  city  of  London^  has  surprised  me. 
The  Court,  notwithstanding  the  facts  rest  upon  allega- 
tion and  are  admitted  only  for  the  purpose  of  the  de- 
murrer, will  and  does  daily  take  into  consideration  the 
nature  of  the  case,  for  the  purpose  of  considering,  first, 
whether  there  ought  to  be  any  direction  at  all  as  to  costs, 
and,  in  the  next  place,  for  the  purpose  of  considering 
whether  any  leave  ought  to  be  given  to  amend. 


I  remember 


(d)  SUt  Order  of  April  1888,  OnLCan.  17. 
HA  2 
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The  allow- 
ance of  a 
general  de- 
murrer puts 
an  end  to  an 
injunction  in 
the  cause, 
though  liberty 
be  given  to 
amend. 


CASES  IN  CHANCERY. 

I  remember  cases  (a)  where  leave  given  to  amend  has 
been  a  matter  of  very  serious  consideration,  and,  after 
determination  here,  they  have  been  carried  elsewhere, 
and  it  has  been  held,  that  giving  liberty  to  amend  is 
a  matter  entirely  in  the  discretion  of  the  Court,  to  be 
determined  upon  the  &cts  appearing  before  it,  upon  the 
allegations  in  the  bill,  the  limited  admissions  on  the 
demurrer,  and  tlie  nature  and  probability  of  the  case. 
I  think  that  the  justice  of  tliis  case  does  require  that 
leave  should  be  given  to  amend.  It  does  not  follow 
that  the  costs  are  to  be  given  to  the  demurring  party. 
Having  regard  to  the  nature  and  the  circumstances  of 
this  case,  and  to  what  I  must  know,  notwithstanding  it 
comes  on  upon  demurrer,  I  think  it  is  not  quite  clear 
what  ought  ultimately  to  be  done  with  regard  to  the 
costs  of  this  demurrer,  and  I  shall  therefore  reserve 
them  till  the  hearing  of  this  cause. 

The  order  I  make  is  to  allow  this  demurrer,  to  reserve 
the  costs  till  the  hearing,  and  give  the  Plaintiffs  leave 
to  amend  their  bill.  They  must  amend  within  a  limited 
time,  and,  if  not,  they  must  pay  the  costs  of  the  de- 
murrer and  of  the  suit  also.  There  is  an  injunction, 
that  is  gone,  the  allowance  of  the  demurrer  to  the 
whole  bill  puts  an  end  to  it.  (b) 


(a)  Tylers.  BeU,  \Keen,bit^^ 
2  MtfL  <$•  CV.  89.,  and  WelietUy 
v.  WeileiUy,  4  3fyL  <$•  Cr,  558. 

(b)  Newiand'i  Pr.  (Sd  ed). 


354.,  Hmdt^s  Pr.  508.,  Harru 
ton's  Pr.  548.,  Wy.  Pr.  Beg.  835. 
243. 


Note.  — The  bill  was,  on  the  29th  otJune  1846,  disraissed  with 
costs,  and  another  bUl  filed. 
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In  re  The  FORTH  Marine  Insurance  Company,  and      -^"^  29. 
an  Act  of  Parliament  of  the  7  &  8  Vict.  c.  ilh  ^^'  ^' 


rp^HIS  was  a  petition  under  the  7  &  8  VicL  f.  HI.  Form  of  re- 
"*"     s.  2^  and,  being  the  first  application  under  that  the^^&  sV^'. 
act,  it  underwent  much  consideration.     The  facts  are  <?»Hl.,  inthe 

CASC  of  & 

short     The  company  was  established  on  the  terms  of  a  bankrupt 

deed  dated  the  17th  ot  April  1889,  and,  by  an  act  of  the  Joint  stock 

'         '     -f  company. 

5  8c  6  Vict.  c.  xcix.,  it  was  enabled  to  sue  and  be  sued. 

Its  business  of  insurance  turned  out  most  disastrous ; 
the  company  became  insolvent,  and  the  deficiency  of  its 
assets  was  estimated  at  30,000/.  On  the  2d  of  Julj/ 
1845,  a  fiat  of  bankruptcy  issued  against  it,  under 
which  the  company  was  declared  bankrupt,  and  assig- 
nees were  appointed. 

By  an  order  of  the  commissioner  under  the  Jiaty  it 
was  ordered,  that,  pursuant  to  the  authority  given  by 
the  7&  8  Vict,  c.  111.,  the  assignees  should  apply  to 
this  Court  by  petition,  in  a  summary  way,  praying, 
that  all  such  orders  and  directions  might  be  given,  as 
should  be  necessary,  for  the  final  winding  up  and  set- 
tling the  affairs  of  the  said  company,  and  to  compel  a 
just  contribution,  from  all  the  members  of  the  said 
company,  towards  the  full  payment  of  all  the  debts 
and  liabilities  of  the  said  company,  and  of  the  costs 
of  winding  up  and  finally  settling  its  affairs. 

The  petition  was    accordingly  presented,   and   tho 

petitioners,  after  thereby  stating  the  facts,  proceeded 

Hh  S  as 
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1846.        as   follows:  —  ^'That    your    Petitioners   are   advised 

'"'^^^/'^     and  humbly  submit,  that  in  order  duly  to  wind  up  and 

The  Forth    settle  the  afiairs  of  the  said  company,  and  to  compel 

J^a^J^^^    such  just  contribution  as  aforesaid,  it  will  be   neces- 
sumnce  CJoni-  '^  ' 

pany.  sary,  or  at  all  events  desirable,  that  the  orders  and 
directions  to  be  made  and  given,  pursuant  to  the  said 
act,  should  contain,  in  detail,  directions  and  provisions 
for  ascertaining  the  total  number  of  shares  in  the  said 
company  and  of  the  shareholders  therein,  and  of  the 
persons  who  now  constitute  such  shareholders,  and  of 
the  number  of  shares  held  by  each  shareholder,  and  also 
for  ascertaining  the  amount  du^  from  each  shareholder  to 
make  good  the  amount  now  required  to  satisfy  the  out- 
standing debts  and  liabilities  of  the  company,  haying  re- 
gard to  the  extent  and  proportion  of  each  shareholder's 
interest  in  the  said  company,  and  to  the  several  payments 
previously  made  by  each  shareholder,  respectively,  on 
account  of  the  company.*' 

The  petition  prayed,  that  all  necessary  orders  and 
directions  might  be  given,  for  the  final  winding  up  and 
settling  the  afiairs  of  the  company,  and  to  compel  a  just 
contribution  from  all  the  members  of  the  said  company, 
towards  the  full  payment  of  all  the  debts  and  liabilities  of 
such  company,  and  of  the  costs  of  winding  up  and  finally 
settling  the  afiairs  of  the  said  company ;  and,  if  the 
Court  should  think  fit,  that  it  might  be  referred  to  one 
of  the  Masters  to  take  all  such  accounts  and  make 
all  such  enquiries,  as  should  be  required,  for  the  pur- 
pose of  ascertaining  what  sum  of  money,  in  the  whole, 
or  what  sum  or  sums  of  money,  from  time  to  time,  on 
account,  would  (having  regar^l  to  the  deed  of  settlement 
of  the  said  company,  and  the  calls,  contributions,  debts 
or  demands  actually  paid  by  the  several  and  respective 
members  thereof,  and  also  having  regard  to  the  pro- 
ceedings in  the  said  court  of  bankruptcy,)  be  necessary 
and  proper  to  be  raised  by  calls  or  contributions  from 

the 
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the  respective  members  of  the  said  company,  for  the 
payment  and  satisfiu^tion  of  all  the  debts  and  liabilities 
of  such  company :  and  also  of  all  the  costs  of  winding 
up  and  settling  the  aflbirs  of  the  said  company."  (a) 

Mr. 


(a)  The  act  in  question  (7  4* 
8  Vict.  c.  111.)  is  intituled,  **  An 
Act  for  fiualitating  the  winding 
up  the  Aflbira  of  Joint  Stock 
Companies  unable  to  meet  their 
pecuniary  Engagements." 

The  sections  relating  to  the 
subject  of  this  application  are 
the  20tii,  2l8t,  and  28d. 

Sect  20.  *"  And  be  it  enacted, 
that  it  shall  be  lawful  for  the 
Court  authorised  to  act  in  the 
prosecution  of  any  such  fiat  in 
bankruptcy,  to  direct  the  credi- 
tor's assignees  of  the  estate  and 
efiects  of  any  such  company  or 
body  to  apply  to  the  High  Court 
of  Chancery  by  petition,  in  a  sum- 
mary way,  to  the  Lord  Chancellor 
or  theMaster  of  the  Rolls,  praying 
that  aU  such  orders  and  directions 
may  be  given,  as  shall  be  neces- 
sary for  the  final  winding  up  and 
settling  the  afiairs  of  such  com- 
pany or  body,  and  to  compel  a 
just  contribution  from  all  the 
members  of  such  company  or 
body,  towards  the  full  payment 
of  all  the  debts  and  liabilities  of 
such  company  or  body,  and  of  the 
costs  of  winding  up  and  finally 
settling  the  affidrs  of  such  com- 
pany or  body ;  and  that  upon 
the  hearing  of  such  petition,  it 
shall  be  lawful  for.  the  said  High 
Court  of  Chancery  to  refer  it  to 
one  of  the  Masters  of  the  High 
Court  of  Chancery  to  take  all 
such  accounts,  and  make  all  such 

Hh 
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In  re 
The  Forth 
Marine  In- 
surance Com- 
pany. 


enquiries,  as  shall  be  required  for 
the  purpose  of  ascertaining  what 
sum  of  money,  in  the  whole,  and 
what  sums  of  money,  as  propor- 
tionate parts  of  the  whole,  or 
what  sum  or  sums  of  money, 
fix>m  time  to  time,  on  account, 
will  (having  regard  to  the  deed 
of  settiement  of  such  company, 
and  the  calls,  contributions,  debts, 
or  demands  actually  paid  by  the 
several  and  respective  members 
thereof;  and  also  having  regard 
to  any  proceedings  in  the  court 
of  bankruptcy,  or  any  district 
court  of  bankruptcy,)  be  neces- 
sary and  proper  to  be  raised,  by 
calls  or  contributions  firom  the 
respective  members  of  such  com- 
pany or  body,  for  the  payment 
and  satisfaction  of  all  the  debts 
and  liabilities  of  such  company 
or  body,  and  also  all  the  costs 
of  winding  up  and  settling  the 
afiairs  of  the  said  company ;  and 
that  the  High  Court  of  Chancery, 
upon  confirmation  of  the  Master's 
report  made  upon  any  such  re- 
ference  or  upon  making  such 
reference  or  otherwise,  may  or- 
der the  payment  of  the  several 
and  respective  sums  of  money, 
which,  by  such  report,  are  found 
necessary  and  proper  to  be  paid, 
and  may  refer  it  to  the  Master 
to  appoint  a  Keceiver  to  collect 
and  receive  such  sums  of  money, 
and  either  to  pay  the  same  into 
the  Bank  of  JEngland,  in  the  name 
and  to  the  account  of  the  Ac- 
4  countant 
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Mr.  BnU  in  support  of  the  petition. 


In  te 
The  Forth         The  Master  of  the  Rolls  said,  that  chis,  being  the 

Bunim-e^Com-  ^^^^  application,  required  great  consideration,  and  that 
pftoy.  the 


countaxit  General  of  the  High 
Court  of  Chancery,  to  the  credit 
of  sucli  company  or  body,  and 
may,  upon  the  petition  of  such 
assignees,  order  such  sums  of 
money  to  be  paid,  in  or  towards 
satisfaction  of  the  debts,  which, 
by  the  proceedings  in  bank- 
ruptcy, shall  have  been  found  to 
be  due  to  the  creditors  of  such 
company  or  body,  and  all  per- 
sons haying  claims  and  demands 
thereon,  and  also  in  satisfaction 
of  costs,  or  may  order  such  Re- 
ceiver to  pay  such  sums  of  mo- 
ney in  satisfaction  of  such  debts, 
claims,  and  demands,  and  costs 
in  the  first  instance." 

Sect.  21.  **  And  be  it  en- 
acted, that  if  it  shall  appear, 
that  any  individual  members  of 
such  company  or  body  have 
claims  against  each  other  in  re- 
spect of  the  afiairs  or  transac- 
tions of  such  company  or  body, 
it  shall  be  lawful  for  the  Court 
of  Chancery,  upon  the  petition 
of  any  member  of  such  company 
or  body,  alleging  that  he  hath 
any  such  claim  against  any  other 
member  of  the  said  company  or 
body,  to  make  all  such  orders  as 
shall  be  just,  for  the  purpose  of 
finally  settling  and  determining 
such  claim,  and  may  order  the 
payment  of  such  sum  of  money 
(if  any)  as  shall  appear  to  be 
due  in  respect  of  any  such  clium ." 

Sect  22.  <*  And  whereas  the 


law  is  defective  in  the 
of  making  the  members  of 
joint  stock  companies  contri- 
butaries  for  paying  their  debts 
in  full,  and  in  the  means  of  giv- 
ing relief,  where  execution  may 
have  been  had  in  respect  of  a 
debt  due  from  any  such  com- 
pany»  against  one  or  a  very  few 
members  of  such  company,  and 
also  in  the  means  of  adjusting 
the  rights  of  the  members  of  any 
such  company  amongst  them- 
selves, and  finally  winding  up 
the  affairs  of  such  company,  be 
it  enacted,  that  it  shall  be  law- 
ful for  the  Lord  Chancellor,  with 
the  advice  and  consent  of  the 
Master  of  the  Rolls  and  the  Vice 
Chancellors  for  the  time  being, 
or  any  two  of  them,  from  time 
to  time  and  as  often  as  circum- 
stances shall  require,  to  make 
and  prescribe  such  rules  and 
orders,  touching  and  concerning 
the  form  and  mode  of  proceed- 
ing to  be  had  and  taken  in  the 
Court  of  Chancery  for  settling 
and  enforcing  the  contribution 
to  be  paid  by  any  member  or 
members  for  the  time  being  of 
any  such  company,  or  any  former 
member  or  members  thereof,  or 
any  real  or  personal  represent- 
ative or  other  persons  liable  in 
that  behalf,  and  the  practice  to 
be  observed  by  such  Court  in 
or  relating  to  such  proceeding, 
or  any  matters  incident  thereto, 
and 
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the  Court  ivould  anxiously  attend  to  any  suggestion  of 
the  Petitioners^  as  to  the  proper  form  of  order  to  be  made. 
That  one  of  the  difficulties  was,  that  the  Petitioners 
had  no  one  present  to  contend  with,  and  that  the  indi- 
vidual shareholders  were  not  represented. 


1846. 


In  re 
The  Forth 
Marine  In- 
surance Com- 
pany. 


That  it  would  seem,  that  the  debts,  assets,  and  the 
shareholders  in  the  Company,  and  the  extent  of  the 
liability  of  each  shareholder  to  contribute,  must,  in 
some  way  or  other  be  ascertained ;  but  that  he  doubted 
whether  the  Court  had,  at  present,  power  to  wind  up  the 
concern  except  as  between  the  company  and  its  creditors. 

Mr.  RolL  The  debts  and  assets  have  already  been 
ascertained  in  the  bankruptcy :  it  will,  therefore,  be  suf- 
ficient to  have  regard  to  those  proceedings  in  the  en- 
quiry before  the  Master. 

The  Master  of  the  Rolls. 

The  case  had  better  stand  over  for  further  consider- 
ation.   How  are  the  alleged  shareholders  to  be  charged 

their 


and  the  form  and  mode  of  pro- 
ceeding to  be  had  and  taken  be- 
fore anyone  of  the  Masters  of  the 
said  Court,  primarily  or  by  refer- 
ence from  the  said  Court,  in  any 
matter  for  or  relating  to  contribu- 
tion, as  shall,  from  time  to  time, 
seem  necessary  and  proper  for 
the  advancement  of  justice  in 
such  cases  and  for  adjusting 
and  determining  the  rights  and 
equities  of  the  parties  concerned, 
and  for  suing  for  and  getting  in 
the  assets,  and  for  ascertaining 
and  discharging  the  liabilities  of 
such  companies,  and  requiring 
the  creditors  thereof  to  cUim 
their  debts  and  finally  winding 


up  the  aflbirs  thereof,  with  as 
little  delay,  expense,  and  uncer- 
tainty as  possible :  Provided  al- 
ways, that  such  rules  and  orders 
shall  be  laid  before  both  houses 
of  parliamentt  within  one  month 
from  the  making  thereof,  if  par- 
liament be  then  sitting,  or  if 
parliament  be  not  then  sitting, 
within  one  month  from  the  com- 
mencement of  the  then  next  ses- 
sion of  parliament,  and  every 
rule  and  order  so  made  shall  be 
binding  and  obligatory,  and  be 
of  like  force  and  effect,  as  if  the 
provisions  contained  therein  had 
been  expressly  enacted  by  par- 
liament." 
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1846.  in  their  absence — how  are  they  to  know  from  whom  they 

-^>t^^^  lire  entitled  to  contribution,  or  with  whom  they  are  in 

The  Forth  competition  or  conflict?     Some  opportunity  must  be 

suwB^^^C^-  S^ven  them  to  contest  their  UabBity, 

P®°3^'  .^._______ 

The  case  stood  over,  but,  ultimately,  on  the  2Sd  Sep" 
tember,  1846,  the  following  order  was  made:  — 

His  Lordship  doth  order,  that  it  be  referred  to  the 
Master  &c«,  to  enquire  &c.,  what  sum  of  money  in  the 
whole,  and  what  sums  of  money  as  proportionate  parts 
of  the  whole,  or  what  sum  or  sums  of  money,  from  time 
to  time,  on  account,  will  (having  regard  to  the  deed  of 
settlement  of  the  said  company,  and  the  calls,  contribu- 
tions, debts,  or  demands  actually  paid  by  the  several  and 
respective  members  thereof,  and  also  having  regard  to 
any  proceedings  in  the  Court  of  bankruptcy,  or  any  dis- 
trict Court  of  bankruptcy,)  be  necessary,  and  proper  to 
be  raised,  by  calls  or  contributions,  from  the  respective 
members  of  the  said  company,  for  the  payment  and 
satisfaction  of  all  the  debts  and  liabilities  of  the  said 
company,  and  also  of  all  the  costs  of  winding  up  and 
settling  the  affairs  of  the  said  company*     And  in  order 
thereto,  the  parties   are   to   produce   before   the   said 
Master  upon  oath  all  deeds  &c.,  and  are  to  be  examined 
upon  interrogatories,  as  the  said  Master  shall   direct. 
And  the  said  Master  is  to  cause  a  list  to  be  made  of 
the  names  of  the  several  persons  whom  he  shall  find  to 
be  shareholders  of  or  in  the  said  company,  and  of  the 
number  of  shares  held  by  or  ascribed  or  attributed  to 
them  respectively.     And  he  is  to  cause  an  advertise- 
ment to  be  published  in  the  London  Gazette  and  such 
other  public  papers  as  he  shall  think  proper,  setting 
forth  a  copy  of  the  said  list,  and  giving  notice,  that  the 
shareholders  therein  named  are,  if  they  think  fit,  to 
come  in  before  him  and  dispute  their  liability  in  respect 

of 
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of  their  shares  respectively;  and  the  said  Master  is  to        184<6. 

fix  a  peremptory  day  for  that  purpose ;  and  that,  in     ^^T'^^^^'^ 

default  of  their  coming  in  to  dispute  their  liability,  as     The  Forth 

aforesaid,  by  the  time  so  to  be  limited,  each  of  siich     ^"®i"" 

^     J  '  surance  Corn- 

shareholders  will  be  held  liable  in  respect  of  such  shares         pany. 

respectively,  and  a  copy  of  such  notice  is  also  to  be 

served  upon  each  of  the  said  shareholders.     And  in 

case  any  of  them  shall  come  in  before  the  said  Master 

to  dispute  their  liability  as  aforesaid,  the  said  Master  is 

to  appoint  a  time  for  the  consideration  thereof,  and  for 

such  shareholders  respectively,  to  shew  cause  against 

their  names  being  included  in  the  said  list     And  the 

said  Master  is  to  be  at  liberty  to  enlarge  such  time  as  he 

shall  see  fit ;  and  he  is  also  to  be  at  liberty,  after  the 

expiration  of  the  time  for  shewing  such  cause,  to  make  a 

separate  report  or  separate  reports  from  time  to  time,  as  to 

any  of  the  persons  whom  he  shall  find  to  be  shareholders, 

and  of  the   shares   attributable   to  them  respectively, 

and  of  the  amount  payable  by  any  of  them.     And  the 

said  Master  is  also  to  be  at  liberty  to  state  any  circum* 

stances  relating  to  the  matters  aforesaid  specially,  as  he 

shall  think  fit.     And  in  case  of  any  difficulty  arising  in 

the  prosecution  of  this  order,  the  Master  is  to  certify 

the  same  to  the  Court,  and  thereupon  such  further  order 

shall  be  made  as  the  case  may  require.     And  any  of  the 

said  shareholders  are  to  be  at  liberty  to  except  to  the 

Master's  general  report,  or  to  any  separate  report  which 

he  may  make  in  pursuance  of  this  order.     And  they  and 

the  petitioners  are  to  be  at  liberty  to  apply  to  this  Court 

as  they  may  be  advised,  whereupon  such  further  order 

shall  be  made  as  shall  be  just. 


Note.  —  The  advertisements  issued  by  the  Master  were  in  the 
following  form :  — 

Pursuant  to  an  order  of  the  High  Court  of  Chancery,  made  in  the 
matter  of  the  Forth  Marine  Inturanoe  Company,  and  in  the  matter 

of 
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1 846.        of  an  Act  of  Parliament,  made  in  the  7th  and  8th  yean  of  the  reign 

^^^'"V'^i^     of  our  Sovereign  Lady,  the  Queen  Victoria,  intituled,  **  An  Act  for 

In  re  facilitating  the  winding  up  the  Af&irs  of  Joint  Stock  Companies,  un- 

The  Forth     ^^i^  ^^  ^^^  ^^^  pecuniary  Engagements,"   Sir  WUUam  Home 

surance  Com-  ^^S^^'  ^°®  ^^  ^^  Masters  of  the  said  Court,  to  whom  the  matter 

paoy.        of  the  said  order  stands  referred,  hath  caused  the  subjoined  list  to  be 

made  of  the  names  of  the  several  persons  whom  he  hath  found  to  be 

shareholders  of  or  in  the  said  Company,  and  of  the  number  of  shares 

held  by,  or  ascribed,  or  attributed  to  them  req>ecttvely.    And  the 

shareholders  in  the  said  list  named  are,  if  they  think  fit,  on  or  before 

the  16th  day  of  March  next,  to  come  in  before  the  said  Master,  at 

his  chambers  in  Southampton  BuUdmgs,  Chancery  Lane,  London,  and 

dispute  their  liability  in  respect  of  thdr  shares,  respectively,  and  in 

default  of  their  coming  in  to  dispute  their  liability  as  aforesaid,  by 

the  time  so  limited,  each  of  such  shareholders  will  be  held  liable,  in 

respect  of  such  shares,  respectively. 


The  SCHEDULE. 


Names  and  Descriptiont  of  the  pretent  Shareholden  of  the 
Forth  Marine  Insurance  Ctnopany. 


Number  of  Shares 
held  bjr,  or  ascribed, 

or  attributed  to 
tbcm  rc^iccliTcljr. 


.  John  Armstrong,  merchant,  Leith,  in  the  county 
of  Edinburgh    •  -  -  -  - 

.  Richard  Alexander,  and  James  Alexander,  his 
son,  merchants,  Edinburgh,  carrving  on  business 
in  the  style  or  firm  of  Kicharcl  Alexander  and 

Son 

&€  &c      .  -  .  - 


Total  number  of  shares 


S5 


20 
&c.     &c. 


2338 
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1846. 


WHITCHER  V.  PENLEY.  j^fy  13. 

THE  question  arose  on  a  residuary  gift.  A  testator  be- 

queathed his 
residue  to  his 
The  testator  bequeathed  the  residue  to  his  three  sons,  three  sons,  in 

in  trust  to  provide  an  annuity  of  52L  for  his   house-  divided  be- 

keeper  for  life,  and  continued,  "  this  sum  I  wish  to  be  *f  ®^  ^^      , 

three  sons  and 
secured,  and  at  her  death  to  go  to  my  son   William^  his  daughter, 

or  his  children.    The  overplus    of  the  last-mentioned  J^^^^^g"  - 

property  I  leave  to  be  divided  between  my  said  three  daughter's 

sons  and  my  daughter,  or  their  children ;  my  daughter's  Hept^jn^the 

share  to  be  kept  in  the  hands  of  my  said  three  sons,  hands  of  his 

for  her  or  her  children's  sole  use^  and  free  from  the  con«  u  ^p'*  y^^ 

troul  of  her  husband."  children's  sole 

use,  free  trom 
the  controul 

There  were  other  parts  of  the  will  which,  in  argu-  ^^  ^^^ 

ment,  were  relied  on,  as  affecting  the  construction  of  daughter  sur- 

the  residuary  gift.     ITius,  the  testator  gave  to  his  son  Siltllhe^k 

George    some  leasehold  property,  and  proceeded:—  absolutely. 

**this  property   I   earnestly  entreat   my   son   George^ 

should  he  die  without  issue,  to  settle  upon  his  brothers 

and  sister,  or  their  children.'' 

He  then  proceeded :  **  I  likewise  give  and  bequeath 
to  my  said  three  sons  William^  George^  and  Aaron 
Petdey^  in  trust  for  my  daughter  Frances  Mary  Ann 
Astorj  for  her  sole  and  separate  use,  free  from  the  con- 
troul, debts  or  incumbrances  of  her  husband,  and  at 
her  demise,  for  the  benefit  of  her  children,  a  lease- 
hold house,"  &c.,  which  he  then  described. 

The 
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1846.  The  testator  died  in  1888,  and  his  daughter  died  in 

the  year  following,  leaving  several  children,  who  were 
Plaintiffs  in  the  cause.  The  Defendant  Beynell  was  her 
administratrix. 

The  question  was,  whether,  on  the  construction  of 
the  residuary  clause,  the  daughter  took  absolutely,  or 
whether  her  children  took  any  interest  in  the  gift. 

Mr.  Turner  and  Mr.  Rogers^  for  the  children,  con- 
tended, that,  under  the  gift  to  the  daughter  or  her  children^ 
the  daughter  took  for  life,  with  remainder  to  her  chil- 
dren, as  in  Newman  v.  Nightingale  (a),  where,  under  a 
gift  to  the  sole  use  of  N*  or  her  children,  it  was  held, 
that  N  took  for  life,  with  remainder  to  her  children. 
So  in  Vaughan  v.  The  Marquis  ofHeadfcrt  (6),  where  a 
legacy  was  given  to  A.  and  his  children,  to  be  settled 
for  their  benefit,  it  was  held,  that  A.  took  for  life,  with 
remainder  to  his  children. 

Secondly,  that  if  "  or  "  were  construed  "  and,''  which 
was  frequently  done,  the  children  would  take  absolute 
interests  concurrently  with  their  parent. 

Mr.  Kindersley  and  Mr.  Bird^  contra.  The  daughter 
took  an  absolute  interest,  and  the  children  could  only 
take  by  substitution.  In  Jones  v.  Torin{c)^  under  a 
gift  to  <'  children  or  their  descendants,"  it  was  held, 
that  the  children  took  absolutely.  In  Giitings  v.  M^DeV'- 
mott  [d\  a  gift  to  -4.,  A,  G  and  2).,  &c. "  or  to  their 
heirs/'  was  so  construed,  that  children  of  A.  who  died 
in  the  testator's  lifetime  took  by  way  of  substitution. 

Again, 

{a)  1  Cor,  341.  (c)  6  5!Fm.255. 

{h)  10  Smonty  639.  {d)  2  MyL  i  K.  69. 
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Again,  in  Montagu  v.  Nucelld  {a)  the  gift  was  to  nephews 
or  their  respective  children,  and  nephews  who  survived 
the  testator  were  held  to  take  absolutely.  The  same 
principle  has  been  recently  acted  on  in  Salubury  v. 
Petty,  {b) 

Mr.  Turner  in  reply. 

The  Master  of  the  Rolls  was  of  opinion  that  the 
daughter  took  an  absolute  interest  in  one-fourth  of  the 
residue,  and  he  made  a  declaration  accordingly. 
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(d)  1  iZftff.l65. 


{h)  3  Hare,  86. 


HEDGES  V.  HARPUR. 


Fd).  18. 
Jtiiy  13. 


rpiHE  testator,  Thomas  Feniham,  by  his  will,  dated  in   A  testator 
"*•    1808,  gave  his  real  and  personal  estate  to  trustees  ^^^'^^g 
and  their  heirs,  &c.  upon  trusts,  which  he  declared  in  on  trust  to  pay 
the  following  words :  —  S to[to hi^ 

<<  As  daughters  for 
life,  and  after- 
wards to  his  8on»  and  afterwards  to  the  Bon*s  '^children  ;"  and  he  save  the  other 
four  shares  to  his  son  for  life,  and  afterwards  to  his  "  children,"  and,  in  default  of 
*'  such  issue  "  of  his  son,  he  gave  all  the  shares  to  his  *'  daughters  "  and  their 
"  issue,"  share  and  share  alike,  such  issue  not  to  be  entitled  to  or  take  more  than 
their  deceased  parent's  share.  The  son  died  without  issue.  Held,  that  the  daughters 
took  absolute  interests,  and  that  their  children  took  only  by  way  of  substitution  for 
their  parents,  and  not  by  way  of  limitation  or  succession. 

A  testator  bequeathed  ten  Pelican  shares  to  his  son  "  and  his  heirs,  executors, 
administrators,  and  assigns  for  ever,"  he  paying  the  profits  of  eight  to  the  testator's 
daughters  for  life,  and,  after  theu:  decease,  the  daughters'  shares  were  to  "  return  to 
his  son  and  his  issue/'  and,  "  in  default  of  such  issue,"  there  was  a  gift  over  to  the 
daughters  an,d  their  "issue."  Held  that,  subject  to  the  life-interest  of  the  daughters, 
the  son  was  absolutely  entitled  to  the  shares. 

A  testator  gave  to' each  of  his  five  daughters  400/.  per  annum  for  their  lives,  and» 
after  their  respective  deceases,  he  gave  the  same  to  their  *'  children,"  respectively ;  and 
in  case  any  of  the  daughters  died  "  without  issue,"  the  annuity  to  cease.  Held,  that 
the  children  of  the  daughters  took  for  life  only  a  proportion  of  the  annuity. 

Though  the  word  ''  issue  "  be,  in  one  clause  of  a  will,  construed  "  children,"  it  does 
not  necessarily  follow  that  it  will  receive  the  same  construction  in  all  the  other  clauses. 
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1846.  **  As  to  all  those  fourteen  shares  in  the  Phcniix  Fife 

Office,  I  direct  my  executors  and  trustees  to  pay  the 
produce  of  ten  shares  thereof  unto  my  said  five  daugh- 
ters>  during  the  term  of  their  natural  lives,  that  is  to 
say,  two  shares  to  each  ;  and  after  their  decease,  I  give 
the  same  unto  my  said  son  Thomas  John  FerUham^  and 
after  his  decease  to  his  children  equally,  share  and 
share  alike ;  and  as  to  the  other  four  shares,  I  liicewise 
give  the  same  unto  the  said  Thomas  John  Feniham 
during  his  life,  and  after  his  decease,  I  give  the  same 
to  his  children^  share  and  share  alike ;  and  in  defiiult  of 
such  issue  of  my  son,  then  I  give  all  the  said  shares 
unto  my  s^id  daughters  and  their  issue,  share  and  share 
alike,  such  issue  not  to  be  entitled  or  take  more  than 
their  deceased  parent's  share. 

^*  And  as  to  all  those  my  ten  shares  in  the  Pelican  Life 
Office,  I  give  the  same  to  my  son  Thomas  John  Fen^ 
thaniy  and  his  heirs,  executors,  administrators  and  as- 
signs for  ever,  my  said  son  paying  thereout  the  profits 
of  eight  shares  unto  my  said  five  daughters,  during  the 
term  of  their  natural  lives ;  and  after  the  decease,  and 
as  and  when  they  shall  respectively  die,  the  share  of 
her  or  them  so  dying  to  return  to  my  said  son  and  his 
issue ;  and  in  default  of  such  issue  of  my  said  son,  I 
give  all  the  said  shares  to  my  said  daughters  and  their 
issue,  share  and  share  alike. 

^*  I  also  give  to  each  of  my  said  five  daughters  400/. 
per  annum,  to  be  payable  half-yearly  during  the  term 
of  their  natural  lives ;  and,  after  their  respective  decease, 
I  give  the  same  to  their  children  respectively,  share  and 
share  alike,  such  children  not  to  be  entitled  to  more 
than  their  deceased  parent's  share ;  and  in  case  any  or 
either  of  my  said  daughters  shall  die  without  issue,  then 

I  direct 
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I  direct  suoh  annuity  to  cease,  and  fall  into  the  residue        1846. 
of  mj  estate." 

There  were  other  passages  in  the  testator's  will,  which^ 
though  not  directly  bearing  on  the  above  bequests,  were 
relied  on,  in  the  argument,  as  to  the  construction  of 
the  expressions  contained  in  the  above  bequests.  Thus 
the  testator  devised  an  estate  purchased  from  C.  E. 
^<  unto  his  daughter  Charlotte  for  life,  and  after  the 
decease  of  his  said  daughter  leaving  isstte^  he  gave  and 
devised  the  said  estate  unto  her  children  equally,  and  in 
default  of  issue^  to  his  son  and  his  heirs." 

The  testator  also  gave  his  residuary  real  and  personal 
estate  to  trustees,  upon  trust  to  pay  the  rents  &c.  unto 
his  son  for  life,  and  after  his  decease  he  gave  the  same 
equally  unto  the  son's  ^*  children "  living  at  his  son's 
death,  and  their  respective  heirs  and  assigns,  when  they 
attained  twenty-one,  with  a  provision  for  maintenance  and 
advancement  in  the  mean  time,  with  survivorship  on  the 
death  of  any  under  twenty-one  ^  leaving  no  issue ; " 
but,  in  case  any  such  children  so  dying  under  twenty-one 
should  leave  any  issue^  then  such  issue  to  have  his 
parent's  share.  But  in  case  his  son  should  die  *^  leaving 
no  issue  him  surviving,"  there  was  a  devise  to  the 
daughters,  &c. 

The  testator  died  in  the  year  1808,  leaving  his  son  and 
five  daughters.  The  son  died  in  184<S  without  having 
had  issue,  and  four  of  the  daughters  had  children. 

By  the  decree,  made  on  the  26th  of  Jtdjf  1822,  the 
Master  of  the  Rolls  had  declared,  that  the  son  was  only 
tenant  for  life  of  the  freehold  and  copyhold  estates; 
and,  on  his  death,  liberty  was  reserved  to  apply  to  the 
Court. 
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1846.  Three  questions  now  arose;  first,  as  to  the  Phoenix 

shares ;  secondly,  as  to  the  Pelican  shares ;  and,  thirdly, 
as  to  the  annuities  to  the  daughters  and  their  children. 

As  to  the  Phanix  shares,  it  was  argued,  on  behalf  of 
the  children  of  the  daughters,  that  as,  in  several  other 
clauses  of  the  will,  the  word  ^  issue "  must  be  con- 
strued "  children,'*  Sibley  v.  Perry  (a),  it  must  receive 
the  same  construction  in  the  gift  of  the  Phoenix  shares  to 
the  "daughters  and  their  issue:"  Ridgeway  v.  Munkit* 
trick{b);  and  that  gift  would  then  stand,  to  the  daughters 
and  their  "  children,"  the  "  children  *  to  take  their 
parents'  share ;  and  that  the  children  would  take  in  suc- 
cession or  remainder  after  the  parents'  deaths.  On  the 
other  hand,  it  was  argued,  for  the  daughters,  that,  al- 
though "  issue  "  might  be  construed  "  children  "  in  one 
clause,  it  did  not  follow  that  it  must  receive  the  same 
construction  in  a  different  clause  in  the  same  instru- 
ment; Carier  v.  BentaU{c)\  that  the  word  issue  must 
be  construed  in  its  ordinary  sense,  and  thus  give  the 
daughters  absolute  interests,  as  in  Gihbs  v.  Tait  (d), 
where  the  gift  was  to  the  daughters  of  T.  D.  and  their 
issue,  and  in  Butter  v.  Ommaney  (^),  where  the  gift  was 
to  the  children  of  A,  and  their  issue,  share  and  share 
alike.  That  the  children  must,  if  at  all,  take  by  way  of 
substitution  for  their  parents,  in  the  event  of  such 
parents  dying  before  the  period  of  distribution,  as  held 
by  the  House  of  Lords  in  Pearson  v.  Stephen  {g). 

Secondly,  as  to  the  Pelican  shares,  the  same  argu- 
ment as  to  "issue"  being  construed  "children"  was 
repeated ;  and  it  was  argued,  that  the  gift  over  in  de- 
fault 

(a)  7  Vet.  522.  (e)  4  Rw.  70. 

(A)  1  Dm.  4-  War.%^,  \g)  5  Blu  N.  S.  203.  and  2 

(c)  2  Beav(m,55\,  Dow  4*  CI  328. ;  and  see  Dwk 

(d)  8  jSfwowi,  132.  V.  Lacy,  8  JSeavan^  214. 
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faalt  of  issue  was  valid.     On  the  other  hand,  it  was  in-        1846. 
sisted  that  there  was  an  absolute  gift  to  the  son  in  the 
first  instance,  with  a  gifl  over  on  a  general  failure  of  issue, 
which,  being  void,  the  son  took  absolutely ;  Leigh  v. 
Norlury  (a),  Chandless  v.  Price,  (b) 

Thirdly,  as  to  the  annuity,  it  was  argued  for  the 
children,  that  the  annuity  was  to  cease  only  on  a  given 
event,  namely,  in  case  any  of  the  daughters  died  with- 
out issue,  and  that  as  thb  event  had  not  happened,  the 
children  were  entitled  to  a  perpetual  annuity,  or  the 
fund  necessary  to  produce  it ;  BMnson  v.  Hunt,  (c)  On 
the  other  hand,  it  was  said,  that  the  case  of  Blemtt  v. 
Roberts  {d),  over-ruling  Tweedale  v.  Tweedale(e\  had 
decided  that  the  duration  of  such  annuities  was  limited 
to  the  life  of  the  annuitants. 

The  case  was  argued  by 

Mr.  Kiiiderd&f  and  Mr.  Dean  for  the  Plaintiff,  and 

Mr.  Turner  and  Mr.  WiUcock  for  the  children  of  the 
daughters ; 

Mr.  Tinney  and  Mr.  Naylor  for  the  representatives  of 
the  son ;  and, 

Mr.  5.  P.  White  for  trustees. 

Mr.  iiSmfer^  replied. 

The  Master  of  the  Rolls,  in  substance,  said,  there 
was  great  di£Bculty  in  coming  to  a  rational  conclusion 

on 
(«)  13  Vet.  340.  tf)  Cr.  4-  Ph.  274. 

(i)  3  Vei.  99.  \e)  10  Smumt,  453. 

(c)  4  Beatfan,  450. 
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1846.       on  the  construction  to  be  given  to  the  various  gifts 
^"^^^^    contained  in  this  will. 

9. 

That  there  were  various  clauses  in  the  will,  in  which 
the  testator  had  evidendy  used  the  word  **  issue  "  in  the 
sense  of  <<  children,*  as  in  the  devise  to  the  daughter  for 
life,  and  if  she  died  leaving  ^Mssue"  then  to  her  <<  chil- 
dren;" and  the  first  question  raised  was,  whether  the 
word  "  issue  **  ought  to  be  so  construed  in  the  gift  of 
the  Phcenix  shares  to  the  *'  daughters  and  their  issue,'* 
and  then,  whether  the  children  were  to  take  by  way  of 
limitation  after  the  expiration  of  the  estate  for  life  to  the 
daughters,  or  by  way  of  substitution  in  case  of  a  daughter 
being  dead  at  the  period  of  distribution.  That  it  had 
not  been  argued  that  the  daughters  and  their  children 
took  concurrently,  and  that  it  had  been  justly  admitted, 
that,  primd  facie^  the  words,  directing  the  issue  to  take 
their  parent's  shares  only,  imported  a  substitution. 

That  as  to  the  Pelican  shares,  it  had  been  argued, 
that  the  same  construction  ought  to  be  given  to  the 
word  "  issue  "  as  in  the  prior  gift  of  the  Phcenix  shares ; 
but,  it  appeared  to  him,  that  there  were  three  important 
differences  in  the  two  bequests ;  for,  first,  the  Pelican 
shares  were  given  to  the  sou,  ''his  heirs,  executors, 
administrators  and  assigns  for  ever,"  and  that  it  was 
impossible  to  use  words  more  calculated  to  give  him  an 
absolute  interest ;  secondly,  in  the  gift  of  the  same  shares, 
there  was  an  absence  of  the  use  of  the  word  **  children  " 
convertibly  with  "issue;"  and,  thirdly,  there  was  an 
absence  of  the  direction  that  the  issue  were  to  take  the 
parent's  share. 

That  as  to  the  annuities,  the  question  was  as  to  their 
duration,  and  in  that  gift  there  appeared  some  confusion 

in 
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in  using  terms  relating  to  the  separate  annuities  and  the        1846. 
aggregate  gift 

That,  on  the  whole,  his  impression  was,  that,  in  the 
first  gift,  the  children  took  by  substitution ;  that  in  the 
second,  the  absolute  interest  given  to  the  son  had  not 
been  validly  taken  out  of  him;  and,  thirdly,  that  the  an- 
nuitants were  entitled  to  life  annuities.  That  he  would 
consider  the  clauses  with  the  authorities,  and  give  judg- 
ment on  a  future  day. 


The  Master  of  the  Rolls.  Ju^  13, 

Having  given  my  best  attention  to  this  case,  I  con- 
tinue to  hold  the  opinion  I  expressed  immediately  after 
the  hearing  of  the  case. 

It  does  not  appear  to  me  possible  to  reconcile,  satis- 
factorily, that  which  appears  to  have  been  the  general 
intention  of  the  testator  with  the  words  which  are  em- 
ployed on  the  occasion  of  each  particular  bequest.  All 
that  can  be  done  is,  to  adopt  such  construction  as  seems 
most  nearly  to  effect  that  object  And,  on  the  whole,  I 
think,  1st,  That  in  the  events  which  have  happened  and 
under  the  clause  relating  to  the  Phamix  shares,  the 
children  of  the  daughters  take  only  in  substitution  for 
their  parents,  and  not  by  way  of  limitation  or  succes- 
sion. 

2nd.,  That,  in  the  events  which  have  happened  and 
under  the  clause  relating  to  the  Pelican  shares  and  sub- 
ject to  the  lire  interests  of  the  daughters  in  eight  of  those 
shares,  the  son  was  absolutely  entided  to  the  whole  of 
them. 

lis  Srd., 
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3rd.,  That,  under  the  clause  relating  to  the  annuities, 
the  children  of  each  daughter  became,  each  of  them,  en- 
titled, for  life  only,  to  an  equal  share  of  the  annuity  be- 
queathed to  their  mother,  and  that,  upon  the  death  of 
each  such  child,  the  annuity  of  the  same  child  is  to 
cease,  and  fall  into  the  residue. 


4th.,  Upon  the  residuary  clause  no  question  is  raised, 
and  the  daughters  are  entitled. 


July  15. 


TODD  V.  WILSON. 


On  a  settle- 
meDt  of  ac- 
count between 
a  cetttd  que 
trust  and  trus- 
tee (a  soli- 
citor), the 
latter  charged 
for  profes- 
sional services 
in  the  trust. 
A  release  was 
executed,  but, 
the  cettui  que 
trust  not 
having  had 
any  independ- 
ent profes- 
sional assist- 
ance on  the 
occasion,  the 
Court  relieved 
him  from  the 
professional 
charges,  be- 
yond costs  out 
of  pocket. 


^T^HE  testator,  by  his  will,  appointed  the  Defendants 
-*-  Wilson  and  Trotter  (a  solicitor)  trustees  and  exe- 
cutors. His  will  contained  the  usual  trustees*  indemnity 
clause,  and  it  empowered  the  trustees  to  retain  '*  all  their 
losses,  costs,  charges,  damages  and  expenses  to  be  oc- 
casioned by  the  execution  of  the  said  trusts  reposed  in 
them." 

The  testator  died  in  1836,  and  the  Plaintiff  was  a 
cestui  que  tmsU 

In  1840,  a  settlement  of  accounts  was  come  to  between 
the  Plaintiff  and  the  trustees.  The  Plaintiff  examined 
and  approved  of  the  account,  and  signed  a  memorandum 
in  the  following  words :  —  **  I  have  examined  all  the 
foregoing  accounts,  and  have  found  them  correct.''  On 
the  16th  day  of  December  1840,  he  executed  to  the 
Defendants,  the  trustees,  a  general  release. 


The 
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The  account  QDntained  the  following  items :  — 

"To  cash,  paid  Mr.  Trotter's  bill  204/.  65.  IdP 

"  To  costs  and  bills  relating  to  the  Waste  House 
trial  and  title,  107/.  Us.  Id." 

These  sums  appeared  to  be  the  amount  of  professional 
charges  made  by  Trotter,  the  trustee. 

Disputes  afterwards .  arose^  and  this  bill  was  filed  in 
Maj/  1845,  praying  that  the  release  might  be  set  aside, 
and  for  a  general  account  of  the  trust  matters.  By 
amendment,  the  bill  was  limited  to  setting  aside  the 
release  for  the  purpose  of  taxing  the  bills  of  costs,  and 
for  repayment  to  the  Plaintiff  of  the  amount  retained 
by  the  trustee  for  his  professional  charges. 

The  Defendant^  by  his  answer,  stated,  that  the  bills 
and  accounts  were  delivered  in  May  1840,  that  in  the 
settlement  the  Plaintiff  had  been  assisted  by  his  father, 
a  barrister ;  but  these  facts  had  not  been  proved  in  the 
cause,  though  it  appeared  that  the  father  had  been  a 
party  to  the  release. 

Mr.  Turner  and  Mr.  Elderton,  for  the  Plaintiff,  argued, 
that  this  case  differed  from  Status  v.  Parker  (a),  for  there, 
the  cestui  que  trusts  had  been  assisted  by  an  independent 
solicitor.  That  it  was  the  duty  of  the  Defendant  to 
have  told  the  Plaintiff,  at  the  time  of  settlement,  that  he 
was  not  liable  beyond  costs  out  of  pocket,  and  that  the 
Defendant  could  not  avail  himself  of  the  ignorance  of 
his  client  and  set  up  the  release  executed  without  inde- 
pendent professional  assistance,  in  order  to  retain  that, 
which,  by  the  law  of  this  Court,  he  was  not  entitled  to. 

ITie 

(a)  Ante,  p.  385. 
It  4 
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The  Master  of  the  Rolls.  In  Staves  v,  Parker^  the 
bill  of  costs  bad  been  handed  over  to  an  independent  soli- 
citor, and  that  makes  a  great  difference  in  the  two  cases.  • 

Mr.  Kindcrdeif  and  Mr.  Faher^  for  the  trustees, 
argued,  that  it  was  evident,  from  the  nature  of  the 
transaction,  the  father  being  interested,  and  having 
executed  the  release,  that  the  Plaintiff  had  had  the 
benefit  of  his  assistance  in  the  matter;  that  the  c^5/ui 
que  trust  might,  by  contract,  have  allowed  the  charge, 
and  that,  after  the  settlement  of  accounts,  the  i-elease, 
and  the  acquiescence  of  five  years,  the  Plaintiff  was  not 
entitled  to  have  the  settlement  set  aside. 


The  Master  of  the  Rolls. 

It  seems  that  the  Defendant  Wihon  and  the  Defendant 
Trotter  who  was  a  solicitor,  were  appointed  trustees  and 
executors  of  the  will  of  the  testator  in  this  cause,  who  died 
in  Jufie  1836.  Trotter  was  the  acting  trustee  and  exe- 
cutor, and  he  also  acted  as  solicitor  when  the  services  of 
a  solicitor  were  required  in  the  execution  of  the  trust: 
in  other  words,  he  was  both  solicitor  and  client;  he  was 
acting  as  solicitor  for  himself  in  his  character  of  trustee. 
The  rule  of  the  Court  on  the  subject  is  perfectly  well 
known,  that  when  a  trustee  is  a  solicitor  and  employs  him- 
self in  matters  relating  to  the  trust,  he  is  only  entitled  to 
be  paid  his  disbursements  or  money  out  of  pocket,  and  he 
is  entitled  to  nothing  for  his  time  or  professional  troublei^ 

It  is  plain,  however,  that  the  Defendant  Trottei*  did 
make  such  charges  in  his  bill,  and,  in  1840,  he  came 
to  a  settlement  of  accounts  with  the  Plaintiff,  the  person 
to  whom  the  estate  belonged.  The  accounts  were  ren* 
dered,  and  the  bills  of  costs  appear  to  have  been  de- 
livered*; but  these  bills  do  not,  by  any  evidence  before 

me 
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0165  appear  to  have  been  examined,  on  behalf  of  the        1846. 
Plaintiff,  by  any  person  skilled  in  the  law,  who  had  the 
>  opportunity  of  informing  the  Plaintiff  that  the  solicitor, 
being  a  trustee,  was  not  entitled  to  make  these  charges* 

1  say,  there  is  no  evidence  before  me,  because  it  is  stated 
in  the  answer  that  these  bills  were  examined  by  the 
Plaintiff's,  father,  a  barrister  residing  in  the  same  place 
as  Trotter.  I  cannot  say  that  a  barrister  is  a  very  good 
person  to  whom  to  refer  bills  of  costs,  though,  as  was 
observed  in  the  argument,  he  may  well  know  the  rule 
and  principle  of  this  Court,  that  a  solicitor  being  a 
trustee  is  not  entitled  to  charge  for  his  time  or  trouble. 
But,  however  that  may  be,  there  is  no  evidence  that 
these  bills  were  so  examined  by  him,  and,  there  being 
no  evidence  on  the  subject,  I  am  under  the  necessity  of 
saying,  that  I  cannot  consider  them  to  have  been  ex- 
amined by  him. 

The  accounts  were  settled  and  a  release  was  given, 
and,  for  any  thing  which  appears  to  the  contrary,  this 
gentleman,  who  settled  the  account  and  gave  the  release, 
did  so  without  being  advised  by  his  solicitor,  whose 
duty  it  was  to  advise  him,  that  there  were  portions 
of  these  bills  which  he  was  not  liable  to  pay.  I  con- 
sider it  a  general  rule  that  the  solicitor  is  bound  to  do 
so,  if  his  client  be  without  other  professional  assistance 
on  the  occasion,  (a) 

In  Stanes  v.  Parker^  I  was  of  opinion,  though  notliing 
of  that  kind  appeared  to  have  been  stated  by  the 
solicitor  to  the  client,  still  that  the  account  could  not 
be  opened,  because  the  client  had  ceased  to  employ 
Mr.  Parkery  and  when  the  release  was  given,  he  em- 
ployed another  solicitor,  who  examined  the  accounts 

for 

(a)  See  Segrave  v.  JChrioanf  Beat,  157.,  and  BulkUy  v»  WUford, 

2  dark  ^  Fki.  108. 
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for  faim,  whose  duty  it  was  to  know-  the  ruley  and  to 
inform  him  of  it  But  there  is  nothing  of  that  kind 
here.  My  opinion  is,  that  if  this  gentleman  had  simply 
asked  relief  on  the  allegation  that  he  had  executed  a 
release  to  the  solicitor,  and  settled  his  accounts  contain- 
ing items,  which  the  solicitor  knew,  but  the  client  did 
not  know,  were  not  by  law  chargeable,  he  would  have 
been  entitled  to  relief. 


Here  he  has  imputed  fraud,  and  sought  other  relief^ 
which  he  has  abandoned.  I  am  of  opinion  that  I  ought 
to  dismiss  so  much  of  the  bill  as  seeks  to  declare  the 
release  fraudulent  and  void,  and  I  ought  to  declare, 
that,  notwithstanding  the  release,  the  Plaintiff  is  entitled 
to  be  relieved  from  the  charges  which  the  Defendant 
was  not  entitled  to  make ;  and  I  must  refer  the  bill  to 
the  Master,  and  reserve  all  other  costs. 


July  22, 

The  Vice- 
chancellor, 
by  permission 
of  the  Lord 
Chancellor, 
granted  an  in- 
junction in  a 
cause  attached 
to  the  Rolls' 
Court.    Held, 
that  the 
Master  of  the 
Rolls  had  no 
authority  to 
dissolve  it. 


PAREDES  V.  LIZARDI. 

npHIS    cause  was  attached  to  this  Court,  and  the 
-*-  Master  of  the  Rolls  being  at  the  Privy  Council, 
the  Vice-Chancellor  of  England^  by  the  permission  of 
the  Lord  Chancellor,  had  granted  an  injunction. 

Mr.  Tinney  now  moved  to  dissolve  it,  but 

The  Master  of  the  Rolls  said,  that,  the  order  having 
been  made  by  the  Vice-Chancellor  of  England^  he  bad 
no  authority  to  interfere  with  it,  and  he  declined  hear- 
ing the  application. 


Note.  —  See  Man  v.  RickeUSf  anti,  p.  4.,  and  the  authorities  there 
referred  to. 
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TEESDALE  v.  SWINDELL.  •^"'^^^• 

Jufy  23. 
npHIS  bill  prayed  for  the  common  injanction.     The   A  reference 
-*-    answer  was  filed  on  the  4th  of  June,  and  excep-  ^ceptions  in 

tions  were  taken  thereto  on  the  29th  of  Jime.    On  the  an  injunction 
,  case,  upon  an 

same  day  ex  parte 

motion,  is  re- 
•mr     jni./v,     1         1.    «  Mi*^  gular,  notwith- 

mv.Gtffard  applied  ex  parte,  upon  affidavit,  for  an  standing  the 

order,  referring  the  exceptions  instanter,  notwithstanding  J^*^  ^^f*;^ 

the  16th  Order  of  May  1845,  Art.  25.  {a)  1845,  Art.  25. 

TTie  Master  of  the  Rolls  made  the  order,  (b) 


Mr.  Roupell  now  moved  to  discharge  the  order  for       jviy  23. 
irregularity,  as  being  contrary  to  the  provision  contained 
in  the  General. Order  referred  to. 

Mr.  Turner,  contrh,  said  the  order  had  been  regularly 
made  upon  affidavit,  and  that  it  was  the  practice  of  the 
Vice-Chancellor  of  England  to  make  such  orders  on 
the  mere  statement  of  counsel. 

The  Master  of  the  Rolls  refused  the  motion  with 
costs.  He  said  that  the  Court  had  power,  in  a  proper 
case,  to  dispense  with  the  strict  terms  of  the  Order  re- 
ferred to;  but  he  thought  that  the  more  correct  mode 
of  drawing  up  the  order  of  the  29th  of  June  would  have 
been,  to  have  expressed  it  to  have  been  made,  **  not- 
withstanding the  16th  General  Order  of  May  1845, 
Art.  25.'* 

(a)  Ordinet  Can.  284.  (b)  See  Muggeridge  v.  Slo'  . 

ffuttt,  antSp  p.  315. 
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Jviy%i.  GLAZBROOK  v.  GILLATT, 


o?a  feSr       A  PETITION  was  presented  by  Hehxhend  Sahooker, 

not  a  party  to  •^^-  who  was  not  party  to  the  cause,  for  a  stop  order, 

the  cause  must  ,         ,  .  .        ,. ,  ,.  ., 

state  his  resi-  but  the  petition  did  not  state  his  residence, 
dence,  other- 
wise it  caDDOt 
be  heard.  Mr.  Prior^  in  support  of  the  petition. 

Mr.  Beavan  objected  to  the  petition  being  heard,  and 
he  stated  that  the  petitioner  was  ill  fact  residing  out  of 
the  jurisdiction. 

The  Master  of  the  Rolls  considered  that  the  hear- 
ing of  the  petition  could  not  be  proceeded  witli,  until 
the  residence  of  the  petitioner  had  been  stated  on  the 
petition,  and  he  ordered  it  to  stand  over. 


Subsequently  the  solicitor  acting  for  the  petitioner 
undertook  to  be  responsible  for  the  costs,  and  the  pe- 
tition was  then  heard  without  further  objection. 
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TAPRELL  V.  TAYLOR.         J^fy  6. 23. 27. 

^T^HE  object  of  this  suit  was  to  compel  the  Defendant  A  party  being 
"*-    to  grant  to  the  Plaintiff  a  lease  of  property,  upon  andenjoyment 

which  the  Plaintiff,  on  the  faith  of  an  agreement  to  that  of  the  pro- 

^  party  in  ques- 

effect,  had  erected  a  house.  tion,  which 

was  worth 
140/.,  and  10/. 
The  Plaintiff  obtained  an  order  of  course  to  sue  in  a  year,  dis- 

Jbrmd  pauperiSf    upon  an  affidavit   that  he   was    not  P^^P®"*  • 

worth  5L9  save  the  matters  in  question  in  this  suit.     A 

motion  was  now  made  to  dispauper.     The  affidavits  as 

to  the  value  of  the  Plaintiff's  tools,  furniture,  &c.  being 

above  5/.,  were  conflicting;  but  it  appeared  that  the 

Plaintiff  was  in  possession  of  the  house,  and  that  he 

and  his  wife,  and  his  brother-in-law  and  wife  resided 

therein.    It  appeared  to  be  unfinished,  or  a  carcase, 

and  that  the  floors  were  not  permanently  laid  down ; 

but  it  was  shewn  to  be  customary  to  sell  and  let  carcase 

houses  at  what  is  termed  a  carcase  rent.     It  appeared 

also  that  the  house  in  question  was  of  the  value  of  140/., 

and  was  worth  to  be  let  the  annual  sum  of  10/.  beyond 

the  ground-rent 

Mr.  Willcocky  in  support  of  the  motion.  The  Plain- 
tiff, being  in  possession  of  the  property,  which  is  worth 
140/.,  and  might  be  let  for  10/.  per  annum,  is  not  entitled 
to  sue  as  a  person  not  worth  5/.  in  the  world :  Spencer  v. 
Bryant,  (a)  Independently  of  the  house,  it  is  proved 
that  the  Plaintiff  is  worth  more  than  SL 

Mr. 

(a)  n  f>«y,49. 
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jj^^  ^  Mr.  E.  MontagUf  contrd.  The  property  may  be  worth 
140/.,  or  10/.  a  year ;  but  the  existence  of  the  suit  pre- 
vents its  being  made  available. 

Being  the  subject  of  the  suit,  it  properly  comes  within 
the  exception  :  AUen  v.  M^Pherson  {a) :  the  other  pro- 
perty of  the  Plaintiff  is  proved  to  be  worth  less  than  5/. 
He  also  cited  Perry  v.  Walker,  (i) 

Tfie  Master  of  the  Rolls. 

The  only  thing  which  embarrasses  me  is  the  posses- 
sion of  the  property.  The  Plaintiff  is  in  possession  of 
the  property,  which  appears  to  be  capable  of  being 
made  available  for  profit. 

Mr*  WiUcock  stated  that  it  appeared  probable  that  the 
parties  could  arrange  their  differences,  and  the  motion 
stood  over. 


July  23.  Mr.  Wilkock  observed,  that  the  parties  were  unable 

to  come  to  any  compromise, 

The  Master  of  the  Rolls. 

Hand  me  the  affidavits ;  I  will  read  them,  and  con- 
sider what  order  ought  to  be  made. 


July  27.       ,   The  Masixr  of  the  Rolls. 

I  have  read  the  afiidavits,  and  I  think  I  ought  to  dis- 
charge the  order  to  sue  as  a  pauper. 

(a)  5  Beawm,  p.  48£.  ^    (b)  lY.^C.  {C.  C.)  672. 
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2foo.  18. 
*  Dec.  5. 

HANDLEY  r.  METCALFE.  isw. 

Jan,  14. 
nnHE  testatrix  directed  her  trustees,  as  soon  as  her  Iq  order  to 
-■-    grandchildren  should  respectively  attain  the  age  of  ^'^'^^^^ 


pease  < 
t.wenty-one  years,  to  transfer  into  each  of  their  names  mg  different 

the  sum  of  200/.  sterling,  to  whom  she  gave  and  be-  Jnconsiderable 

queathed  the  same  accordingly,  and  if  there  should  be  aggregate  fund 

,  .  .  .  ,.  .J       ,  was  ordered 

any   surplus    monies    remammg,   to  divide  the  same  to  be  severed 

amongst  her  said  grandchildren.  ^^  canned 

°  °  over  to  se- 

parate con- 
There  was  a  deficiency  of  assets,  and  the  only  sum  ^^^  *^ 
to  provide  for  these  legacies  was  46S/.  S  per  cents.;  and 
there  were  eleven  infant  grandchildren  to  participate  in  it 

One  of  the  children,  Mary  Ann  Walter^  attained 
twenty-one,  and  a  petition  was  presented  by  the  children, 
praying  payment  of  one-eleventh  of  the  fund  to  Maty 
Ann  Walkery  and  that  one-eleventh  might  be  trans- 
ferred to  the  separate  account  of  each  of  the  remaining 
ten  infant  legatees,  to  an  account  to  be  intituled  'Uhe 
contingent  legacy  account/ 

Mr.  Freeling^  in  support  of  the  petition.  The  con- 
tingent share  of  each  child  amounts  to  about  45/.,  and 
if  service  on  the  executor  and  the  other  parties  be  re- 
quired every  time  a  child  attains  twenty-one  and  applies 
for  his  share,  the  fund  will  be  wholly  exhausted  in 
costs ;  but  if  the  funds  be  carried  over  to  separate  con- 
tingent accounts,  that  result  may  be  avoided. 

Mr.  Benshaw^  for  the  surviving  executor,  supported 
the  application. 

The 
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1845.  The  Master  of  the  Rolls. 

Handlbt  Where  an  aggregate  fund  is  subject  to  contingencies, 

Mbtcalfb.    ^^  ^^   generally  kept  together,  until  the  contingencies 
happen,  and  a  party  becomes  absolutely  entitled. 

Here  the  only  contingency  is  the  attaining  twenty-one. 
On  attaining  that  age,  each  acquires  an  absolute  interest. 
The  point  is  whether  the  shares  can  be  carried  to  separate 
accounts  so  headed  as  to  prevent  the  fund  being  paid 
out,  unless  the  legatee  attains  twenty-one. 

It  is  a  great  object  to  save  these  parties  the  expense ; 
and  1  will  enquire  whether  it  can  be  done :  I  am  disposed 
to  assist  them. 

I8i6.  xhe  Master  of  the  Rolls  ordered,  that  one-eleventh 

of  the  residue  be  paid  to  the  adult  grandchild,  and  that 
one-eleventh  be  carried  over  to  an  account,  to  be  intituled, 
<*  Tlie  account  of  the  V\BL\iki\S  Amelia  Handlejfy  contingent 
on  her  attaining  the  age  of  twenty-one  years; ''  and  he 
made  a  similar  order  as  to  the  one-eleventh  of  the  other 
infant  grandchildren.  The  order  proceeded  thus :  '^and 
in  case  of  the  persons  to  whose  accounts  the  said  shares 
in  the  said  residue  of  the  said  bank  annuities,  so  to  be 
carried  over  as  aforesaid,  should  die  under  the  age  of 
twenty-one  years,  or  attain  that  age,  they,  or  any  per- 
sons interested  in  the  said  bank  annuities,  respectively, 
are  to  be  at  liberty  to  apply  to  this  court  as  they  shall 
be  advised."  (a) 

(a)  Reg.  Lib.  1845,  A.  fo.  407. 
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M. 


GHOST  V.  WALLER.  March  5,6. 

UPTON  V.  WALLER. 
"jiRY  FIELDi  being  entitled   to  a  moiety  of  Where tnis- 


some  freehold  property  at  Bath^  had,  in  May  J^^j^JSwi 

1837,  agreed  to  sell  it  to  the  owner  of  the  other  moiety,  property,  and 

place  the  con- 
veyance, exe- 
In  18S8,  a  marriage  was  agreed  upon  between  Maty  ^"^  by  them 

Field  and  James  Ghost^   and   a  settlement,  dated   in  their  receipt 
August  1 8S8,  was  executed,  by  which  the  property  was  ^^l"*^'  '"}. 
conveyed  to    Waller  and    Young,  to   the  use  of  the  solicitor,  who 
Plaintiff  and  her  heirs  until  the  marriage.     The  trus-  "f^p!fi^  ^^^ 
tees  had  a  power  of  sale  which  was  capable  of  being  purchase- 
executed  before  or  after  the  marriage,  and  they  were  to  ^e"lwble  tot  a 
lay  out  the  proceeds  (after  paying  70Z.  to  Mary  Field)  breach  of 
in  the  consols,  and  stand  possessed  thereof  on  the  trusts      a  marriage 

of  an  indenture  of  even  date.     These  trusts  were  de-  being  in  con- 

•  templation, 

clared  to  h^  ior  Mary  Fields  her  executors,  &c.,  until  i^.A,thein- 

marriage,  and  afterwards  for  the  separate  use  of  Mary  ^^yg  ^J  %. 

Field,  for  life,  without  power  of  anticipation,  and  after  perty  to 

her  decease,  upon  certain  trusts  for  the  ^husband  and  henelf  until 

children,  and  in  default,  for  Mary  Field.  marriage,  and 

then  for  her 
separate  use. 

Some  delay  took  place  in  the  solemnization  of  the  ^^■'  ^^  ^i^; 

out  power  of 
marriage,  and  in  the  mean  time  the  sale  of  the  estate  anticipation, 

was  completed.     Both  Mary  Field  and  the  trustees  were  ^^^^^^^  ^ 

made   parties   to  and  executed  the  conveyance,  dated  tereststoher 


the 


husband  and 


children,  if 

any,  for  herself.  Before  the  marriage  took  effect,  the  trustees  committed  a  breach 
of  trust,  against  which  A.  B,  by  her  solicitor,  gave  an  indemnity.  The  marriage 
took  effect  two  years  after  the  settlement,  and  the  husband  died  without  children. 
Held,  that  the  indemnity  was  valid  and  subsisting,  and  that  the  trustees  had  been 
released  from  their  liability. 

Vol.  IX.  Kk 
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.1846.  the  14th  of  September  18S8,  and  the  trustees  alone 
signed  the  receipt  for  the  purchase-money  indorsed 
thereon.  The  trustees  handed  back  the  conveyance 
to  Mr.  Osbaldeston^  the  solicitor  of  Mary  Fields  who 
completed  the  purchase,  and  received  and  retained  the 
purchase-money,  and  the  same  was  lost  by  his  subse- 
quent bankruptcy. 

Proceedings  were  taken  against  Osbaldestan  by  and 
in  the  name  of  MoTy  Field,  to  recover  the  amount ;  but 
there  being  a  difficulty  in  sustaining  this  action  in  her 
name,  an  application  was  made  to  the  solicitor  of  the  trus- 
tees, for  permission  to  use  their  names  in  another  action 
against  Osbaldestofu  They  consented,  on  receiving  an 
indemnity  from  the  costs  and  a  discharge  from  all  lia- 
bility in  regard  to  the  money,  if  any  existed,  and  this 
Maty  Field  agreed  to.  Accordingly,  Mr.  fFoolUy, 
her  solicitor,  after  conferring  with  her  and  obtaining 
her  assent,  wrote  to  the  trustees  a  letter,  dated  the 
21st  o{  January  1840,  which  was  as  follows:  — 

*^  Upon  your  sending  me  a  copy  of  the  trust  deed, 
and  the  trustees  assisting  to  make  an  arrangement  of 
the  present  action  of  Field  against  Osbaldeston,  and 
in  failure  of  effecting  an  arrangement  to  the  satis- 
faction of  the  trustees  and  Miss  Field,  to  immediately 
give  instructions  to  me  to  commence  an  action  against 
Mr.  Osbaldeston,  in  the  name  of  trustees,  for  the  pur- 
pose of  receiving  the  money,  on  these  conditions, 
she.  Maty  Field,  hereby  authorizes  me  to  give  up  all 
claims,  if  any  she  has,  against  her  trustees,  for  negli- 
gence or  otherwise,  in  regard  to  the  trusts  created  by 
the  deed  of  trust  bearing  date  the  6th  and  ?th  of 
August  18S8,  and  to  indemnify  the  trustees  against  all 
costs  and  charges,  at  any  time  incurred  by  the  said 

Mary 
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Mary  Field  in  the  name  of  the  said  trustees,  relative  to        1846. 
this  claim  on  Osbaldestoti" 

The  trustees  (in  the  opinion  of  the  Court)  complied 
with  their  part  of  the  agreement.  Afterwards,  in  May 
1840,  the  marriage  took  place  between  Maty  Field  and 
Gkosi. 

The  money  was  lost  by  the  bankruptcy  of  Osbaldeston^ 
and  this  bill  was  filed  in  April  1842  to  make  the  trustees 
responsible  for  the  amount.  GAost  died  in  January 
I84S9  and  there  were  no  children  of  the  marriage.  His 
widow  married  again  to  Upiojh  and  a  supplemental 
bill  was  thereupon  filed  by  her  by  her  next  friend. 

Mr.  Kindersley  and  Mr.  Hetkeringlon  for  the  Plaintifi; 

Mr.  Boupell  and  Mr.  Henry  Stevens  for  the  Defend*- 
ants. 

Mr.  Kindersley  in  reply. 

The  Master  of  the  Rolls.  Cases  of  this  kind, 
where  the  Court  has  to  determine  which  of  two  innocent 
parties  is  to  sustain  a  loss,  must  be  attended  with  great 
hardship. 

In  cases  of  breaches  of  trust,  it  is  of  great  import- 
ance to  the  community,  that  trustees^  who  take  on 
themselves  the  protection  of  the  property  of  others, 
should  be  made  to  feel  that  they  will  be  held  liable  for 
trust  property  which  is  lost,  by  their  acts  of  omission 
or  commission,  and  that  such  liability  will  be  enforced 
against  them.  That  being  the  liability  of  trustees,  it 
is,  on  the  other  hand,  of  great  importance,  to  take 
care,  that  trustees  are  not  charged,  unless  they  are  dis- 
Kk  2  tmctly 


Ghost 
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]  846.        tinctly  proved  to  have  been  guilty  of  some  act  of  omis- 
sion or  commissioD.     If  it  were  otherwise,  no  man 
would  ever  become  a  trustee,  and  all  the  benefit  and 
Waller,      protection  which  result  from  that  office  would  be  lost. 

-  Here,  the  trustees,  being  asked  to  execute  the  con- 
veyance and  sign  the  receipt,  did  it  accordingly,  and 
placed  the  conveyance  in  the  hands  of  Odfoldesioru 
By  that  means,  they  enabled  him  to  receive  the  pur- 
chase-money. The  execution  of  the  conveyance  and 
the  signing  of  the  receipt  were  the  only  grounds  on 
which  OsbaldesloH  could  demand  payment  from  the  pur- 
chaser, and  he,  in  fact,  obtained  possession  of  it  by 
these  means.  I  am  of  opinion,  that  the  money  which 
they  enabled  Osbaldeston  to  receive  was  subject  to 
such  trusts  as  might  arise  from  the  settlement,  and 
that  the  trustees  became  liable;  for  they  authorized 
the  payment  of  the  money  to  Osbaldeston^  instead  of 
taking  possession  of  it  and  investing  it  on  the  trusts  of 
the  settlement*'  They  afterwards  received  the  indem- 
nity of  the  21st  o(  January  1840,  which,  it  is  said,  was 
destroyed  by  the  subsequent  conduct  of  their  solicitor. 
I  will  read  over  that  part  of  the  case.  If  I  should  be 
of  opinion  that  this  indemnity  is  not  gone,  the  loss  will 
fall  on  the  Plaintiff,  otherwise  the  Defendants  will  be  the 
sufferers. 


March  6.  The  Master  of  the  RoLLS. 

I  have  read  these  papers,  and,  on  the  first  point,  my 
opinion  is  not  altered.  I  continue  to  think,  that  the 
trustees  did  make  themselves  liable  for  the  sum  of  850/., 
by  executing  the  deed  and  signing  the  receipt,  which 
induced  the  parties  to  pay  the  purchase-money  to  Mr. 
Osbaldeston. 

I  am 
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I  am  of  opinion,  further,  that  the  letter  of  the  21st  of 
Jatituny  1840,  by  its  force  and  effect,  so  far  as  the  Plain- 
tiff is  concerned,  released  the  trustees  from  the  liability 
which  they  had  incurred.  It  was  not,  and  could  not 
be,  a  general  release,  for,  as  the  matter  then  stood,  the 
settlement  having  been  executed  in  contemplation  of  a 
marriage  which  had  not  then  taken  place,  and  though 
the  only  trust  and  duty  before  the  marriage  was  for  the 
Plaintiff  herself,  yet  there  were  other  persons  who,  in 
die  event  of  a  marriage,  might  have  become  interested 
in  the  property,  and  in  the  performance  by  the  trustees 
of  their  duty.  It  could  not  therefore  be,  and  was  not,  a 
release  of  the  trustees,  as  respects  the  interests  which 
might  afterwards  arise.  I  think  the  conditions  of  the 
release  are  distinctly  stated  in  the  letter,  and  these 
having  been  fulfilled,  the  trustees  were  no  longer  liable 
to  the  Plaintiff. 

The  next  question  is,  whether  what  subsequently  hap- 
pened placed  them  in  a  different  situation ;  and,  after 
giving  my  best  attention  to  the  subject,  I  am  of  opinion, 
that  the  trustees  did  not  do  any  thing  which  had  the 
effect  of  depriving  them  of  the  benefit  of  the  indemnity. 
It  is  a  grievous  thing  for  the  Plaintiff,  but  I  think 
she  is  not  entitled  to  the  relief  she  asks  against  the 
Defendants. 

Before  I  read  the  pleadings,  it  occurred  to  me,  tliat 
although  the  Plaintiff  might  not  be  entitled  to  the  relief 
she  asks,  yet  that  she  ought  not  to  be  charged  with 
icosts;  on  a  careful  consideration,  however,  of  this  bill,  I 
think  that  it  does  not  contain  any  true  statement  of  the 
facts,  and,  on  more  than  one  occasion,  there  is  a  mis- 
representation of  facts,  which  must  have  been  known 
to  her  advisers.  Considering  this,  and  that  the  prin* 
cipal  and  only  point  is  not  prominently  brought  for- 
Kk  ^  ward, 
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1846. 


ward,  but  mixed  up  with  vague  charges,  I  am  of  opinion 
that  the  bill  must  be  dismissed  with  costs. 

Mr.  Roupell  said,  that  the  next  friend  was  under 
sentence  of  transportation,  and  he  asked  the  costs  of 
the  trustees  out  of  the  other  trust  fiinds. 


The  Master  of  the  Rolls. 

Let  that  circumstance  be  mentioned  again,  if  any 
thing  is  to  be  founded  on  it.  I  do  not  think  I  can  do 
any  thing  with  it  at  present. 


March  6. 

Though  time 
may  not  be  of 
the  essence  of 
the  contract, 
yet,  upon  un- 
reasonable de- 
lay on  the  part 
of  a  vendor  in 
completing, 
the  purchaser, 
upon  giving 
notice,  may 
rescind  the 
contract. 

It  being  one 
of  the  terms  of 
a  contract  be- 
tween vendor 
and  purchaser, 
that  certain 
parties  were 
to  join  in  the 
conveyance, 
the  Court 
would  not 
enter  into  the 
question, 
whether  they 
were  neces- 
sary or  proper 
parties. 


BENSON  V.  LAMB. 

THE  Plaintiff,  Baison^  was  mortgagee  of  some  pro- 
perty of  which  he  had  a  power  of  sale.  The 
mortgagor  became  bankrupt,  and  the  Plaintiff  there- 
upon made  efforts  to  sell  the  property. 

In  July  IS^S,  the  Defendant,  Lamb^  who  was  tenant, 
entered  into  a  negotiation  to  become  the  purchaser  for 
750/.  An  agreement  was  prepared,  though  not  signed, 
by  the  parties ;  but  a  subsequent  correspondence  took 
place  between  them  and  their  solicitors,  which  the 
Plaintiff  insisted  formed  a  valid  binding  contract.  This 
was  denied,  and  was  the  subject  of  controversy  in  this 
suit.  It  is  unnecessary  to  set  out  this  long  correspon-* 
dence.  It  is  sufficient  to  state  that  the  Court  came  to 
the  conclusion,  that,  if  there  were  a  binding  contract 
entered  into  by  Lamb^  one  of  the  stipulations  was,  that 
the  assignees  of  the  mortgagor  should  concur  in  the 
conveyance,  and  that  the  purchase  should  be  com- 
pleted 
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pleted  on  the  S9th  of  September,  and  that,  if  the  vendor        1846. 
should  be  unable  to  obtain  the  concurrence  of  the  ^^  re- 
quisite parties,"  each  party  to  the  contract  should  be  at 
liberty  to  rescind  it  at  ten  days'  notice. 

It  appeared,  that  the  abstract  had  been  sent  and  the 
conveyance  prepared,  and  that,  after  some  discussion  as 
to  the  obligation  of  the  vendor  to  obtain  the  concur- 
rence of  the  assignees,  the  Defendant's  solicitors,  for  the 
convenience  of  the  other  side,  procured  the  execution 
of  the  conveyance  by  one  of  the  assignees,  and  returned 
it  on  the  26th  of  Sq>iember  1848. 

The  concurrence  of  the  other  assignees  not  having 
been  obtained,  the  Defendant,  Lamb,  on  the  24th  of 
November  184S,  gave  notice  to  the  Plaintiff  to  rescind 
the  contract  at  the  expiration  of  ten  days,  **  in  conse- 
quence of  the  requisite  parties  refusing  to  concur  in  the 
conveyance." 

The  intended  purchase-money,  which  had  remained 
idle  pending  the  delay,  was,  in  January  1844,  invested 
in  the  purchase  of  another  house,  for  the  purpose  of 
enabling  Ijamb,  who  was  a  schoolmaster,  to  follow  his 
occupation. 

Matters  remained  apparently  dormant,  but,  in  March 
1844,  the  assignees  executed  the  conveyance,  and  a 
request  was  made  to  the  Defendant,  Lamb,  to  complete, 
which  he  refused,  and  this  bill  was  filed  on  the  1st  of 
June  1844,  for  a  specific  performance  of  die  agreement. 

The  bill  was  filed  not  only  against  Lamb,  but  against 
Donne  and  Charles  Buss;  and  the  way  in  which  the 
latter  were  connected  with  the  transaction  was  as  fol- 
lows:—On  the  marriage  of  Lamb,  a  sum   of  5002. 
K  k  ^  belonging 
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1846. 


belouging  to  his  wife  was  vested  in  Donne  and  Charles 
Huss,  in  trust,  with  the  consent  of  the  wife,  to  invest 
in  government  or  real  security  or  in  the  purchase 
of  land ;  and  it  was  intended,  that  this  sum,  together 
with  an  addition  thereto,  should  be  invested  in  the 
property  in  question,  and  the  contract  was  entered 
into  by  lM7nb  with  that  view.  It  was  insisted,  by  the 
FlaintifT,  that  the  contract  had  been  entered  into  on 
behalf  of  the  trustees;  but  this  was  not  made  out; 
and  the  only  thing  relied  on  to  fix  them  was,  that 
Charles  Russ  acted  as  the  clerk  of  IjamVs  solicitor  on  . 
the  occasion ;  and  that  he  had  written  part  of  the  cor- 
respondence, and  had  settled  the  draft  conveyance, 
and  inserted  therein  the  names  of  the  trustees  in  lieu 
of  that  of  Lamb. 


The  cause  now  came  on  for  hearing. 

Mr.  Teed  and  Mr.  Baiten,  for  the  Plaintiff,  con- 
tended, that  there  was  a  valid,  binding,  and  subsisting 
contract;  that  time  was  not  of  the  essence  of  the  con- 
tract; Scton  v.  Slade{a),  Badcliffe  v.  Warrington  {b) '^ 
and  that  the  purchaser  had  no  right  to  rescind  the  con- 
tract, for  the  vendor  had  a  full  power  of  sale,  which 
rendered  the  concurrence  of  the  assignee  unnecessary ; 
besides  which,  the  vendor,  with  as  little  delay  as  pos- 
sible, had  ultimately  procured  their  concurrence ;  that, 
therefore,  the  Defendants  were  now  bound  to  complete 
the  contract. 

Mr.  Kindersley  and  Mr.  W.  K  Ellis,  for  Lamb,  con- 
tended, first,  that  there  was  no  binding  contract ;  se- 
condly, that  if  there  were,  it  was  an  express  term  that 
the  assignees,  whether  necessary  parties  or  not,  should 

concur 


(d)  7Ves.265. 


(b)  12  Vci.  326. 
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concur  in  the  conveyance;  thirdly,  that,  not  having  pro-  1846. 
cured  their  concurrence  within  a  reasonable  time,  the 
Defendant  had  a  right  to  rescind  the  contract,  if  any ; 
Taylor  v.  Brown  (a),  King  v.  Wilson  {b) ;  and,  fourthly^ 
that,  under  the  circumstances  of  this  case,  there  would 
be  so  much  hardship  in  compelling  a  specific  perform- 
ance, that  the  Court  would  not  interfere* 

Mr.  Turner  and  Mr.  Budall  for  the  trustees.  There 
is  no  contract  proved  as  between  the  Plaintiff  and  the 
trustees :  the  mere  fact  of  one  trustee  acting  as  clerk  of 
Latnb^s  solicitor  is  insufficient  to  bind  him,  and  no  au- 
thority for  him  to  act  for  Donne,  the  other  trustee,  is 
shewn.  If  any  contract  existed,  it  was  determined  by 
the  notice.  Again,  it  would  be  a  breach  of  trust  for  the 
trustees  to  invest  the  trust  money  without  the  consent 
of  the  wife,  which  she  now  refuses,  and  this  Court  will 
not  compel  a  party  to  commit  a  breach  of  trust. 

Mr.  Teed  in  reply. 

I7ie  Master  of  the  Rolls. 

I  do  not  know  from  the  transactions  which  took 
place,  whether,  at  the  beginning  of  the  negotiation,  the 
parties,  who  seem  to  have  had  great  confidence  in  each 
other,  did  or  did  not  intend  to  enter  into  a  binding 
legal  contract.  If  that  were  their  intention,  it  is  to  be 
regretted  that  they  did  not  state  the  terms  in  writing, 
and  sign  an  agreement,  in  such  a  way  as  to  make  it 
binding  under  the  Statute  of  Frauds.  That  is  not  the 
course  they  pursued :  they  entered  into  a  correspond- 
ence, 

(a)  2  Beavan,  180.  JVaUon  v.  Beid^  1  Buu,  4*  Jlfyl. 

(b)  6  Beavan^  12^,  i  and  see  236,;  nndGuesty.HomJray,5Ves. 
Wood  V.  Machu,  5  Hare,  158. ;  818. 
JLn^hy  y,  HiU,  2  iSSm.  ^  St.  29. ; 
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1846.  enoe,  which,  whether  it  amounts  to  a  biDdbg  contract 
or  not,  is  far  from  Free  from  doubt.  I  think  the  parties 
at  one  time  thought  it  did*  It  is  of  some  importance  to 
see  what  is  to  be  collected  from  all  these  letters  as  to 
the  point  principally  in  dispute ;  and  I  am  of  opinion, 
looking  at  the  whole  correspondence,  that  it  was  in* 
tended  that  the  assignees  should  concur  in  the  convey- 
ance. One  party  thought  it  necessary  for  the  purpose  of 
obtaining  a  good  title,  or,  what  was  equally  important, 
to  secure  him  from  any  future  litigation;  and  the  other 
side  was  of  opinion  that  it  was  unnecessary,  though 
they  were  not  unwilling  to  procure  the  omcurrence  of 
the  assignees ;  but  it  was,  I  think,  ultimately  the  under- 
standbg  on  both  sides,  that  the  concurrence  of  the 
assignees  should  be  obtained.  Such  being  the  agree- 
ment, I  will  not  enter  into  the  question  whether  they 
were  proper  or  necessary  parties :  it  is  enough  to  say, 
that  one  of  the  terms  of  the  contract,  if  there  were  any 
contract,  was,  that  they  should  be  parties. 

The  draft  conveyance  was  prepared  and  sent  by  the 
Plaintiff's  solicitors  to  the  Defendant's  solicitor,  who, 
for  the  convenience  of  the  Plaintiff's  solicitors,  pro- 
cured the  execution  by  one  of  the  assignees,  and  re- 
turned the  deed  on  the  26th  of  September.  The  Plain- 
tiff and  his  solicitors  professed  to  be,  and  were,  desirous 
of  procuring  the  concurrence  of  the  other  assignee,  and 
then  made  a  request  to  the  official  assignee,  who  created 
the  difficulty ;  and,  whatever  endeavours  were  made  to 
procure  their  concurrence,  we  find,  that,  from  the  26th 
of  September^  when  the  engrossed  deed  was  returned 
signed  by  one  of  the  assignees,  to  the  29th,  when 
the  contract  was  to  be  completed,  and  even  down  to 
the  24<th  of  November  1848,  when  the  notice  was  given, 
or  for  two  months,  nothing  was  effectually  done.  I 
quite  agree  that  the  mere  mentioning  the  29th  of  Sep^ 

tembery 
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tembeTf  as  the  day  for  the  completion  of  the  contract,  1846. 
did  not  make  time  of  the  essence  of  the  contract ;  but 
where  a  contract  is  to  be  completed  by  an  act  to  be 
done  by  the  vendor,  the  time  for  performing  it  is  not  to 
be  indefinite*  Here  the  vendor  was  to  have  procured 
the  concurrence  of  the  assignees:  for  two  months,  he 
did  nothing,  and  then  the  Defendant  gave  notice  to 
do  it  in  ten  days,  or  to  rescind. 

The  question  is,  whether  he  was  right  in  thus  pro- 
ceeding, on  the  notion  that,  after  the  lapse  of  time,  the 
assignees  had  refused  to  concur. 

• 

I  think  that  the  notice  was  lawfully  given  by  tlie  De- 
fendant, and,  the  time  having  expired,  the  contract  is  at ' 
an  end.  In  some  of  these  cases  it  has  happened,  that 
after  the  time  at  which  a  party  has  given  notice  to  put 
an  end  to  the  contract,  some  treaty  or  negotiation  has 
taken  place  which  has  qualified  the  effect  of  the  notice. 
I  find  no  such  thing  in  the  present  case. 

Again,  as  regards  the  trustees;  there  was  no  con- 
tract with  them,  unless  LanA  was  their  agent,  which  is 
not  in  any  way  proved.  To  say  that  the  attorney's 
clerk  was  acting  so  as  to  bind  his  co-trustee,  would  be 
going  too  far. 

I  am  of  opinion  that  this  agreement  (if  there  were  an 
agreement)  cannot  now  be  specifically  performed.  It 
may  entitle  the  Plaintiff  to  damages,  and  nothing  which 
passes  here  will  affect  that  right. 

The  bill  must  be  dismissed  with  costs,  but  without 
prejudice  to  any  action  the  Plaintiff  may  be  advised 
to  bring. 
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March  9.  lU       AMBROSE  V.  The  Guardians  of  the  Poor  of 

the  DUNMOW  Union. 


A  builder  en-     riiHIS  bill   was  filed  by  the  assignees  of  fFard^  a 
coSct'tJ'  buildei',  against  the  Guardians  of  tlie  Dunmtm 

build  an  Union,  and  Messrs.  Scott  and  Maffatt  their  architects, 

union  work-  j      .i_     r  it      • 

house  on  cer-    ""der  the  tol  lowing  circumstances : 

tain  specified 

came  bank-  ^^    J^cember   1838)   the    guardians   determined  on 

rupt  before  it  building  a  workhouse,  and  they  employed  Messrs*  Scott 

pleted,  and  it  and  Maffatt  as  architects,  who  prepared  the  plans  and 

wasfinished      specifications, 
by  the  guar-        ^ 
dians.    A  bill 

signe^^o  Ward  contracted  to  perform  the  works,  according  to 

have  an  ac-       the  specifications,  for  6500/.,  upon  the  terms  of  a  written 

count  taken 

of  what  had      contract,  dated  the  Slst  December  1838,  by  which  it 

been  done,  was  ^^s  stipulated,  that  the  whole  should  be  completed  be- 
dismissed  with   ^  ,  «  ,  ,,«  ,  , 

costs,  on  the     ^ore  the  1st  September  1839-      ihe  works  were  to  be 

ground  that  it  under  the  superintendence  of  the  architects,  and  any 
proper  subject  alterations,  additions,  or  omissions,  were  to  be  valued 
equiV"*'  ^"  ^^  them.  The  guardians  agreed  to  pay  75L  per  cent, 
on  the  work  actually  done,  and  the  remainder  within 
three  months  after  completion,  and  if  Ward^  from  any 
cause  whatever,  should  be  prevented  or  delayed  in  the 
works,  according  to  the  agreement,  or  should  not  pro- 
ceed to  the  entire  satisfaction  of  the  architects,  they 
were  empowered  to  give  him  three  days'  notice  of  their 
intention  to  employ  other  workmen.  A  penalty  of  20/. 
a  week  was  imposed,  in  case  of  non-completion  before 
the  1st  of  September  1839,  and  the  decision  of  the  ar* 
chitects  in  respect  to  the  amount,  state,  and  condition 
of  the  works  under  the  stipulations,  and  in  respect  of 

any 
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any  qaestion  as  to  their  construction^  &&»  was  declared        1846. 
to  be  final  and  conclusive.  ^''^^ 

V, 

On  the  28th  of  January  1840,  Ward  entered  into  a  ^**  u^io^^^ 
second  contract  with  the  guardians,  for  the  fixtures  and 
fittings,  to  be  completed  before  the  24th  of  June  1840, 
and  at  a  price  to  be  ascertained  by  two  surveyors,  one 
to  be  chosen  by  each  party. 

Ward  proceeded  with  the  works;  but  before  they 
were  finished,  and  on  the  26th  oi  June  1840,  he  became 
bankrupt.  His  creditors  immediately  agreed,  that  the 
assignees  should  complete  the  works,  and  gave  notice  to 
the  guardians;  but,  ou  the  30th  o^  June  1840,  the  ar- 
chitects gave  notice  to  Ward^  that  in  consequence  of  his 
not  having  proceeded  in  the  works  to  their  satisfaction, 
according  to  the  contract  with  the  guardians,  they  would, 
at  the  expiration  of  three  days,  employ  other  workmen 
to  complete  the  same  by  measure  and  value^  according 
to  the  terms  and  stipulations  of  the  contract. 

The  architects  employed  other  workmen,  who  ac- 
cordingly proceeded  and  completed  the  works,  and  they 
ascertained  the  balance  due  to  Ward  as  follows :  •—  The 
whole  works,  according  to  the  specification,  together  with 
the  extra  work  to  be  performed  under  the  second  con- 
tract, as  valued  by  the  architects,  amounted  to  7881/., 
145.  lOd.;  the  works  done  by  the  guardians  to  complete, 
amounted,  according  to  the  valuation,  to  1152/.  95.  4(/., 
and  this  sum,  together  with  6500/.  received  by  Ward 
on  account,  being  deducted  from  the  7881/.  145.  lOd^ 
left  a  balance  of  229/.  Ss*  6d,  due  to  the  assignees, 
which  the  guardians  oflered  to  pay.  The  assignees  dis- 
puted the  accuracy  of  the  amount  ^  a  correspondence 
took  place,  and  ultimately  this  bill  was  filed;  in  September 

1841, 
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1846.        1841,  against  the  above  parties^  praying,  in  sabaUnce, 
that  an  account  might  be  taken,  and  that  the  guardians 
might  be  decreed  to  pay  the  balance,  and  that  Scoti 
'"' UnSJT^^  and  M^ffhU  might  pay  the  costs. 

The  Flaintifis  insisted,  that  the  balance  had  been  in- 
accurately ascertained,  that  delay  had  been  occasioned 
by  discussions  of  the  guardians  as  to  variations  in  the 
plans,  by  alterations  and  additions  in  the  specifications, 
and  by  the  delays  and  neglects  of  the  architects  and  the 
clerk  of  the  works  in  furnishing  working  plans  &c. 
They  insisted,  that  the  notice  given  to  IVardf  after  the 
bankruptcy,  was  invalid,  and  that  all  the  subsequent 
proceedings  of  the  guardians  were  improper,  and,  by 
their  bill,  they  specified  items  of  undercharge,  as  for  a 
change  in  the  situation  of  a  well,  and  the  use  of  bricks 
of  a  description  dififerent  from  those  originally  agreed 
on,  in  respect  of  which  the  Plaintifl&  insisted  the 
charges  ought  to  be  increased. 

Mr.  Walpcile  (in  the  absence  of  Mr.  Tumer\  for  the 
Plaintifi^  argued,  that  this  was  a  case  of  a  complicated 
account,  and  a  proper  subject  to  be  enquired  into  here. 
He  asked  that  an  account  might  be  taken  of  the  works 
and  extra  works,  and  of  those  complete  and  incomplete 
at  the  date  of  the  bankruptcy,  and  an  account  of  the 
payments  to  Ward^  and  that  the  balance  might  be  as- 
certained and  paid,  and  that  this  might  be  accompanied 
with  a  declaration  of  the  Court,  that  Ward  was  not 
bound  to  pay  penalties  for  the  non-oompletion  of  the 
works  within  the  time  specified,  and  that  the  clause 
making  the  decision  of  the  architects  conclusive  was  not 
binding  on  the  Plaintiffs.     He  cited  Hiem  v.  MUl{a\ 

WiUcinson 

(a)  IS  Vet  sin. 
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WiUnnson  v.  Bed  (a),  and  Soche  v.  MargeU{b)i  as  to 
the  e£Pect  of  the  prayer  for  general  relief. 

.    Mr.  Kinderdey  and  Mr.  Goodeoe,  for  the  Defendants,  ^^j^^^"" 
contended  that  the  Plaintiffs'  case  was  the  proper  sub- 
ject for  an  action  at  law,  and  not  for  a  suit  in  equity. 

Mr.  Turner^  in  reply,  argued,  that  this  was  evidently 
a  case  in  which  it  was  competent  for  the  Defendants  to 
throw  so  many  difficulties  in  the  Piaintififs'  way  in  a 
court  of  law,  that  it  would  be  hopeless  for  them  to  ex- 
pect to  obtain  justice  there.  He  also  argued,  that  the 
contract,  not  being  under  the  seal  of  the  corporate  body, 
could  not  be  sued  upon  at  law,  and  that  this  rendered 
it  necessary  to  come  to  a  court  of  equity  for  relief. 

The  Master  of  the  Rolls.  The  question  in  this 
case  is  simply  this :  —  Whether  this  tradesman's  bill  is 
of  such  a  nature,  that  it  ought  to  be  examined  in  a 
court  of  equity,  or  whether  there  is  sufficient  ground  for 
having  an  account  taken  in  a  court  of  equity  of  the 
dealings  between  these  parties. 

The  Plainti£&  in  this  cause  are  the  assignees  of  the 
builder  who  was  employed  by  the  Defendants,  the 
guardians  of  the  Dunrnam  Union,  to  make  certain  build- 
ings under  one  contract,  and  to  furnish  certain  fittings 
under  another  contract.  He  was  proceeding,  at  the 
same  time,  with  the  works  comprised  in  the  two 
contracts,  and  became  a  bankrupt  before  he  had 
completed  the  works  which  were  the  subject  of  speci- 
fication and  of  particular  value.  The  guardians  of  the 
Union  made  out  an  account,  in  which  they  admitted 

themselves 
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lS4f6.       themselves  to  be  indebted  to  the  bankrupt  in  ihe  sum 

AuBRosR     ^^  ^^^J*     That  sum  was  oflfered  by  them  to  the  as- 

V,  signees  of  the  bankrupt,  who  were  not  satisfied,  and 

Union.        ^^y  ^'^^  ^  ^^^  ^^  equity  to  have  the  matter  set  right, 

to  recover  a  larger  sum. 

That,  I  believe,  is  the  whole  substance  of  the  case 
between  the  parties.  When  we  look  at  the  particulars, 
we  find  nothing  which  takes  it  out  of  that  simple  sort 
of  case.  There  are  often  cases  {a)  in  which  this  Court 
finds  it  very  difiicult  to  deteimine,  whether  the  bill  or 
account  in  dispute  between  the  parties  is  a  proper  matter 
for  an  action  at  law  or  for  bill  in  equity.  The  circum- 
stances render  it  probable,  that  such  might  have  been 
considered  the  case  here,  especially  considering  the 
mistake  into  which  the  parties  had  led  their  counsel, 
with  respect  to  the  particular  mode  in  which  the  ac- 
count had  been  rendered  and  made  out  There  were 
two  contracts ;  one  part  of  the  first  contract  was  for 
doing  certain  specified  works  for  a  certain  specified 
sum ;  the  other  part  was  for  extra  and  additional  works 
for  sums  to  be  determined  in  a  particular  mode.  The 
second  contract  was  for  fittings.  The  Defendants  the 
guardians  were  to  advance,  from  time  to  time,  sums  of 
money  in  proportion  to  the  works  done  under  the  spe- 
cification, to  the  extent  of  75/.  per  cent.  The  guardians 
had  advanced  money  upon  certificates  of  the  works  done, 
which  monies,  at  the  time  of  the  bankruptcy,  amounted 
to  6500/.  The  whole  works  which  he  had  done  e^x- 
ceeded  that  sum,  and  amounted  to  6729/.     What  they 

thought 

(fl)   Dmtviddie  v.  Baihy,    6  Santos^  I  Y,  ^  J,  51^. ;  Bowlet  v. 

Vet.   136. ;  Hitst  v.   Tevne^    4  Orty  1  Y.  ^  Col.  464.;  Darthez 

Price,  339. ;  Hing  v.  Rotsetl,  2  v.  Clement,  6  Beav.  165. ;  Foley 

r.  4-  Jer.  33. ;  Frieiat  v.  Dos  v.  Hill,  1  PhiL  399. 
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thought  fit  to  do,   right  or  wrong,  was  this:  —  they        1846. 

said   6500/.  is  the  sum  to   which  the  bankrupt  was     ^^^^^ 

entitled  under  the  first  contract,  for  the  specified  work ;  v. 

we  will  give  you  credit  for  that  sum,  but  then  we  must        Union. 

charge  you  with  the  expenses  necessary  to  complete 

the  specified  work  which  you  were  bound  to  do.     A 

valuation  was  made  as  to  that,  and  it  amounted  to 

1152/.  95.  Ad.     They  deducted    this   sum   from    the 

6500/.,  which  led  5S47/.  105.  Sd.^  and  they  then  added 

1084/.  5s.  4i.  for  the  [value   of  the   additional   work 

under  the  first  contract,   and   29?/.  95.  6d.    for  the 

valued  work  under  the  second  contract.     These  three 

sums  together  amounted  to  6729/.  5s.  6d.;  and  then 

taking  credit  for  the  6500/.  received  by  the  bankrupt, 

it  appeared  clear  enough  in  the  result  upon  the  figures, 

that  229/.  55.  6d.  was  due  to  the  assignees.^ 

Now,  the  real  point  in  dispute  is  this:  — Is  that, 
the  value  of  the  different  works?  Is  the  sum  which 
you  have  put  upon  the  exip-a  work  the  right  sum,  or 
have  the  architects  a  right  to  fix  the  sum  ?  Both  those 
questions  are  raised.  First  of  all,  the  Plaintiffs  say, 
that  Messrs.  Scoit  and  Mqffhit^  the  architects,  were  not, 
under  the  terms  of  the  contract,  authorised  to  determine 
that ;  and  then  they  say,  that  if  they  had  a  right  to  do 
it,  they  have  done  it  in  some  erroneous  manner  which 
ought  to  be  corrected.  But  are  not  all  these  questions 
which  would  be  more  properly  raised  upon  an  action  to 
recover  what  was  due  ?  It  is  said,  that  the  case  is  of 
such  a  nature,  that  a  number  of  inequitable  obstruc- 
tions might  be  raised  in  an  action;  that  it  might  be 
said,  where  is  the  authority  for  this  alteration  in  the 
specification?  How  do  you  make  this  or  that  out?  In 
short,  that  the  Defendants  might  quarrel  with  every 
item,  and  make  it  necessary  to  come  to  this  Court 
for  an  injunction  to  restrain  the  parties  setting  up  such 

Vol.  IX.  L I  defences. 
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1 846*  defences.  Has  aoy  thing  of  the  sort  been  yet  suggested  ? 
There  is  nothing  to  shew  it ;  and  is  it  not  quite  a  new 
ground  of  jurisdiction  to  say,  that  all  these  matters  roust 
'^^^^tSionT^^  be  determined  in  Chancery  by  an  equitable  process ;  for 
although  the  Plaintiffs  have  a  legal  demand,  and  might 
prosecute  it,  yet  the  Defendants  might,  possibly,  set  up 
difficulties,  and  that  the  Plaintiffs  could  not  then  go  on 
without  applying  for  an  injunction  to  restrain  the  De- 
fendants from  raising  those  difficulties  ? 

I  am  of  opinion,  that  this  is  not  properly  a  case  within 
the  jurisdiction  of  a  Court  of  Equity.  The  proceeding 
ought  to  have  been  in  another  Court,  and,  if  necessary, 
the  Plaintiffs  might  have  filed  a  bill  of  discovery  or  a  bill 
for  an  injunction,  or  might  have  sought  any  other  kind  of 
assistance  to  enable  them  to  obtain  justice  in  a  Court  of 
Law.  As  this  case  stands  before  me,  I  do  not  think  there 
is  any  reason  for  directing  any  account  in  this  Court 

Notwithstanding  what  is  said  in  support  of  the  bill,  I 
think  there  are  many  improper  and  untrue  charges  in 
it,  which  have  put  the  parties  to  a  very  great  expense 
in  giving  evidence  on  them.  If  they  were  rightly  in- 
serted at  first,  they  ought  to  have  been  expunged  when 
the  Plaintiffs  found  that  they  could  not  be  maintained. 
Where  a  Plaintiff  seeks  a  discovery  of  several  matters 
necessary  for  the  support  of  his  case,  he  may  be  ex- 
cused, and  even  justified,  in  inserting  in  his  bill  charges 
necessary  to  obtain  the  discovery  required ;  but  when, 
after  having  obtained  further  knowledge,  he  finds  tliat 
those  matters  are  not  such  as  he  had  anticipated,  he 
ought  not,  as  it  seems  to  me,  to  allow  such  charges  to 
remain  on  the  record ;  they  ought  to  be  expunged  as 
soon  as  it  is  found  they  cannot  be  maintained,  {a) 

There 
(a)  See  Bate  v.  Saie,  7  JBeavan,  538. 
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There  is  another  matter  upon  which  I  must  make  an        1846. 
observation;  Why  were  these  gentlemen,  Messrs.  ScoU      ^^^^^ 
and  Mcffatty  made  Defendants  ?     Has  the  least  excuse  «. 

been  given  for  it?  Has  any  ground  been  stated  upon  Uniou. 
which  costs  could  be  asked  against  them ;  and  this  is 
the  only  possible  ground  upon  which  they  could  be 
made  parties.  Nothing  of  the  kind.  It  may  even  be 
true»  that  they  were  made  parties  for  the  purpose  of 
preventing  the  other  Defendants  from  having  the  benefit 
of  their  evidence ;  but  whether  that  was  the  purpose  or 
not,  the  effect  must  have  been  so ;  and)  as  regards  the 
evidence,  which,  in  some  respects,  is  not  so  satisfactory, 
on  behalf  of  the  Defendants,  as  I  think  might  be  wished, 
I  must  have  regard  to  this  curcumstance,  that,  by  this 
conduct  of  the  Plaintiffs,  the  Defendants  have  been  de« 
prived  of  evidence  which  would  have  been  most  im- 
portant 

Under  all  the  circumstances  of  the  case,  I  must 
dismiss  this  bill  with  costs. 


NoTB.  —  See  Kvrk  v.  The  Bwmley  Umm,  V.  C.  £.  10  Nov.  1846, 
but  reversed  by  the  L.  C.  26th  oi  January^  1848. 
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Mardi  17.  ALDERMAN  «;.  BANNISTER. 

Re^eliFcry  of  rpHIS  suit  was  instituted  by  Alderman  and  wife  against 
documents  de-     I  ^  . 

posited  in  the  Bannister  and  Monteiro^  and,  by  the^decree  made  in 

Sd^So?""^  F^^^ruaty  1830,  an  account  was  directed  to  be  taken, 
petition,  in  an  and  the  parties  were  to  produce  before  the  Master  all 
abated  suit.       j     j  o       •     xi_  •  *  j 

In  an  abated  deeds,  papers,  &c.  in  their  custody. 

suit,  the 

notjurisdic-         Under  this  decree  and  on  the  application  of  the 

the^eoth^*^       Plaintiff,  Bannister^  in  December  1830,  lodged  certain 

Order  of  1828,  books  and  papers  in  the  Master's  office.   ' 
to  direct  the 
re-delivery  of 

papers  de-  The  accounts  in  the  Master's  office  w^ere  not  pro- 

office.  ^  secuted,  the  last  warrant  having  been  taken  out  in 
1832.  Monteiro  died  in  1844,  and  his  representatives 
had  not  been  brought  before  the  Court. 

Under  these  circumstances,  Bannister  presented  a 
petition  praying  the  re-delivery  of  the  papers  deposited 
in  the  Master's  office. 

Mr.  Flathcr^  in  support  of  the  petition,  argued,  that 
the  suit  having  remained  dormant  so  many  years,  the 
Defendant  was  entided  to  the  re-delivery  of  the  papers, 
without  being  put  to  the  expense  of  reviving  the  suit. 

Mr.  i2o//,  for  the  personal  representatives  of  Monteiro. 

The  Mast£r  of  the  Rolls  ordered  the  petition  to 
stand  over  for  further  evidence. 


The 
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The  case  was  again  mentioned* 

Alderman 
Mr.  Turner  'and  Mr.  Flather^  in  support  of  the  pe-  r. 

Bannistbr. 
tition. 

April  \^ 

Mr»  Bolt  for  the  personal  representatives  of  Mon^ 
teiro;  and 

Mr.  Parker  for  the  Plaintiff,  did  not  object,  but  sub- 
mitted that  the  Master  himself  had  authority  to  make 
the  order  directing  the  re-delivery,  under  the  60th 
General  Order  of  1 828  (a),  and  that  a  special  applica- 
tion to  the  Court  was  unnecessary. 

The  Master  of  the  Rolls. 

I  think  that  the  Master  had  not  jurisdiction ;  but, 
with  the  consent  of  the  Plaintiff,  on  whose  application 
the  documents  were  deposited,  I  think  I  may  now  make 
the  order. 


Note.  —  The  following  is  an  extract  from  the  Deavet  MS.,  p.  7. 
**  There  are  three  cases  in  which  the  Court  will  order,  though  the 
case  is  abated. 

*'  1st.  For  writings  out  of  Court. 

"  2nd.  For  payment  of  money  out  of  Court,  (b) 

**  3rd.  For  dissolving  injuncdon  unless  cause,  as  where  the  suit 
abates  by  the  death  of  the  Plaintiff,  who  has  an  injunction 
against  the  Defendant,  the  usual  order  is,  that  the  injunction 
shall  be  dissolved  unless  the  representatives  of  the  person  dead 
shall  revive  the  case  in  a  month  after  notice."  (c) 


(a)  Ordmes  Can.  24. 

(6)  Roundell  v.  CurrcTj  6  Ves, 
250.;  Wright  y.  Mitchell,  18  Fes. 
293.;  and  Black  v.  Creighion, 
2  Moll,  552. 


(c)  See  Chomch  v.  Dimes, 
3  Beavan^  290.,  and  the  cases 
in  the  notes  to  that  case,  and  the 
63rd  order  of  Mat^  1845  j  Or- 
dines  Can*  307. 
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1846. 


April  27. 


SUCKERMORE  o.  DIMES. 


Under  a 
common  de- 
cree against 
an  executor 
to  take  the 
accounts,  the 
executor  was 
interrogated 
as  to  two 
specified  sums, 
and  he  fully 
answered.    A 
new  set  of  in- 
terrogatories 
were  exhibited 
with  a  view 
of  throwing 
discredit  on 
this  answer. 
Held,  that  the 
Master  was 
wrong  in  al- 
lowing them. 


riiHE  testator  in  this  case  died  on  the  29th  of  Jufy 
^  18S5.  The  Defendant,  who  had  been  his  solicitor, 
was  his  sole  executor. 

By  the  decree,  it  was  referred  to  the  Master  to  take 
an  account  of  all  dealings  and  transactions  between  the 
testator  and  the  Defendant  in  the  lifetime  of  the  testator 
not  included  in  the  two  settled  accounts  of  the  18th  of 
January  1833,  and  the  23d  of  February  1885 ;  and  the 
Master  was  also  directed,  in  the  ordinary  form,  to  take 
the  usual  accounts  of  the  personal  estate,  debts,  &c  of 
the  testator.  And  for  the  better  taking  the  said  accounts, 
it  was  ordered,  that  the  parties^  should  be  examined 
upon  interrogatories  as  the  Master  should  direct. 

As  to  the  matters  anterior  to  the  testator's  death,  the 
Defendant  was  examined  on  special  interrogatories ;  and 
as  to  the  matters  subsequent  to  the  death  or  the  execu- 
torial matters,  he  was  not  only  examined  on  the  inter- 
rogatories in  the  form  usually  used  in  the  Master's 
office,  but  on  other  special  interrogatories,  particularly 
as  to  two  bills  of  exchange  for  200^  and  204*7.  lOs.  al- 
leged to  have  been  part  of  the  testator's  estate. 


The  Defendant  fully  answered  these  interrogatories ; 
but  the  Plaintiff  being  dissatisfied  with  the  information 
obtained,  and  alleging  that  there  were  prevarications 
and  inconsistencies  in  the  several  answers,  proposed  to 
examine  the  Defendant  on  a  third  set  of  interrogatories 
of  a  very  special  description.    The  tenth  interrogatory 

sought 
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sought  to  discover  whether  the  Defendant,  after  the        1846. 
testator's  death,  drew  a  bill  for  204/.  10^.  on  Fetiton,  ^^"^^^^ 
and  whether  it  was  not  accepted  and  paid,  and  whether  v, 

it  was  not  given  for  money  owing  to  the  testator's  'Ooies. 
estate ;  and  by  another  interrogatory  the  executor  was 
asked  whether  Fiske  was  not  indebted  to  the  testator  in 
200/.,  and  gave  a  bill  for  it  in  September  18S4,  and  it 
sought  to  shew  wilful  default  in  the  executor  in  not 
enforcing  it 

The  Master  certified  that  he  had  settled  and  allowed 
these  further  interrogatories,  and  the  Defendant  took 
exceptions  to  his  certificate. 

Mr.  Kindersley  and  Mr.  TV.  T.  S.  Dafiiel,  for  the  De- 
fendant, contended  that  these  interrogatories  were  not 
justified  by  the  decree,  and  were  improper  in  form. 
Moore  v.  hang  ford  (a)  was  referred  to. 

Mr.  Hardy^  for  the  Plamtiff,  argued,  that  the  preva- 
rications and  inconsistencies  in  the  several  answers  of 
the  Defendant  were  such  as  to  justify  the  new  inter- 
rogatories. He  said  that  Mske  was  indebted  in  200/.  to 
the  estate  of  the  testator,  and  Fenton  being  indebted  to 
FisJce^  it  was  agreed  that  Dimes^  as  executor  of  Sucker- 
morCi  should  draw  on  Fenton  for  204/.  105.,  which  he 
did,  and  received  the  amount  as  part  of  the  assets  of  the 
testator.  The  Defendant  gave  a  release  to  FisJcCy  and 
there  was  reason  to  suppose  that  it  included  monies  due 
to  the  Defendant  as  executor  of  Sucke^'more. 

[The  Master  of  the  Rolls.  You  say  that  the  De- 
fendant received  the  money  from  Fenton  in  the  name  of 
Fiske^  but,  by  agreement,  that  it  should  belong  to  the 

estate 
(a)  6S0ii.d23. 
LI  4 


Dimes. 
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1846*        estate  o(  Suciermore.    You  have  already  examined  biniy 
\j~y-^^     whether  he  received  it  on  account  of  the  estate  of  the 
V,  testator,  and  he  denies  it.    Having  got  the  discovery, 

you  are  at  liberty  to  disprove  it  if  you  can ;  but  how 
can  you  be  allowed  to  exhibit  additional  interrogatories 
merely  to  throw  discredit  on  the  discovery  you  have 
already  obtained  ?] 

The  Plaintiff  ought  to  be  permitted  to  sift  a  matter 
respecting  which  there  appears  to  be  so  much  sus- 
picion. 

The  Master  of  the  Rolls. 

I  cannot  concur  with  the  Master.  I  think  that  if  the 
Flaintijpr  has  a  right  to  do  what  he  seeks  in  this  case,  there 
ought  to  be  sometliing  in  the  decree  to  authorize  iL  I 
should  be  reluctant  to  lay  down  any  rule  that  parties  are 
not  entitled  to  a  full  discovery  of  the  truth.  I  am  of 
opinion  that  when  you  have  once  got  a  full  answer  to  the 
interrogatories  you  have  exhibited  in  the  Master's  of- 
fice, you  cannot  exhibit  fresh  interrogatories,  not  for  the 
purpose  of  carrying  out  the  decree,  but  to  obtain  an 
answer  contradicting  that  already  sworn. 

I  do  not  mean  to  say,  that  the  Master  may  not  allow 
any  further  interrogatories,  but  I  think  that  these  are 
not  warranted. 
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;  MEYER  V.  MONTRIOU.  Jufy  14, 15. 

BY  the  settlement  made  on  the  marriage  of  Mr.  and  In  a  suit  by 
Mrs.  Meyer,  certain  monies   in   the  funds  were  Lainsums- 
vested  in  trustees^  on  trust  for  the  husband,  wife,  and  ^^^^y  to  make 
children.     The  money  was  sold  out  and   mis^plied,  a  breach  o£  ^^ 
and  this  suit  was  instituted  by  the  children  to  make  *^"*^»  j'  ^'« 

the  trustees  liable  for  a  breach  of  trust,  (a)  trustees,  that^ 

their  Co- 
defendant, 
At  the  hearing,  the  trustees  were  held  liable,  and  it  the  tenant 

was  referred  to  the  Master  to  take  an  account  of  the  concurred^ 

trust  monies,  and  of  the  application  thereof,  (i)     The  the  decree 

Master  having  made  his  report,  the  cause  came  on  upon  against  the 

exceptions  to  his  report  and  for  further  directions.    One  ^**"siees,  with- 
^    ,  •  .1  1  .  1  .  out  prejudice 

ot  the  questions  raised  upon  the  exceptions  was  this :  —  to  any  ri<Tht 

One  of  the  oric^inal  trustees  of  the  settlement  had  been  ?u  ''^'"?^'7 
*^  ,  ,  they  might 

made  a  Defendant  to  the  suit,  but  it  was  not  prosecuted  have  against 

against  him :  by  his  answer  he  made  certain  statements  jjf^  ^^"*"^  '°^ 

in  regard  to  the  matters  in  question.     This  party  being      The  answer 

dead,  it  was   insisted   by  Montrioiij  that  the  answer,  fendant  ca^- 

being  a  statement  on.  bath,  was  receivable  in  evidence  "?,'  ^'^  f®- 

before  the  Master.  dence  on  an*' 

inquiry  hefore 
^,      _ ,  .,     ,      -r^  . ,       ,        .  ^^c  Master, 

The  Master  of  the   Rolls  said,  that  he  was  of 

opinion  that  such  evidence  was  not  receivable,  and  that 
he  believed  that  the  very  point  had  already  been  de- 
cided, {c) 


The 

(fl)    ^e^  Meyer  "9,  MorUriou,         (c)  Hoarcy.CamphcU^^Keen^ 
4  Beav,  343.  553. 

(6)  See  5  Beav.  \^. 
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1846«  The  other  exceptions  having  been  disposed  of,  the 


Meter 


cause  came  on  for  further  directions,  when  the  extent  of 
V.  the  liability  of  the  trustees  was  declared. 

MONTBIOU. 

Mr.  KiTidersley  and  Mr.  RandeUy  for  MarUriouj  then 
stated,  that  it  appeared  from  the  answer,  that  the  fund 
had  been  sold  out  at  the  earnest  entreaty  of  Mrs.  Meyer^ 
and  they  asked  an  inquiry  under  what  circumstances  the 
stock  had  been  sold  out,  in  order  to  charge  Mrs.  Meya's 
interest  with  the  loss,  (a) 

The  Master  of  the  Rolls  held,  that  there  was'not  a 
sufficient  foundation  for  the  inquiry,  but  he  said  he 
would  make  the  decree  without  prejudice  to  any  right 
or  remedy  Mr.  Montriou  might  have  against  the  interest 
of  the  widow,  and,  on  the  following  day,  he  refused  the 
widow  her  costs. 

Mr.  Beales  (in  the  absence  of  Mr.  Turner)^  appeared 
for  the  Plaintiffs. 

Mr.  WiUcock  for  Mrs.  Meyer. 

Mr.  Campbell  for  other  parties. 

(a)  Booth  V.  Booth,  I  Beavan,  Sim.  180. ;  Traffbrd  y.  Bochm^ 
125.5  Woodyatt  v.  Gresltn/,    8      3^4^.  p.  444. 
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WILLIAMS  w.  SYMONDS.  j^^  ^9. 

npHIS  was  the  petition  of  the  Defendant  Ann  C.  A.  du^ctinglhat 

-■-    Williams  and  Robert  T,  Ward,   praying  a  stop  a  tin  box  in 

order  on  the  funds  in  Court,  and  on  a  box  in  Court,  taining  turn-' 

containing  securities.  pikeBecurities, 

°  should  not  be 

parted  with 

Mr.    Walfardj  in  support   of  the  petition,    stated,  ^''J^P^^^ 

that  a  similar  order  had  been  made  by  the  Master  of  titioner. 

the  Rolls  on  the  10th  of  Jtme  1845,  upon  the  peti- 

tion  of  one  Yalden, 

The  Master  of  the  Rolls  made  the  order,  whereby 
it  was  ordered,  that  16,5212.  consols,  standing  in  the 
name  of  the  Accountant-General,  and  also  a  certain  tin 
box  deposited  by  the  Defendant  Ann  St/monds  with  the 
Accountant-General,  and  indorsed  with  the  words  *^  In 
Chancery,  Williams  v.  Symondsy  Turnpike  Securities,'' 
iHid  marked  with  the  letters  X  Y.  2.,  be  not  paid  out, 
assigned,  transferred,  or  parted  with,  without  notice  to 
the  petitioner  Robert  Thomas  Ward,  (a) 

(a)  Reg.  Lib.B.  1845.  fol.  1499. 


1 
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1846. 

Feb.  20.  SPARLING  V.  PARKER,  {a) 


as 


Tenant  for  flp HE  testator,   amongst  other  things,  bequeathed 

upon  the  follows:  —  "I  give,  devise,  and  bequeath  all  my 

terms  ^^}^^  monies,  securities  for  money,  and  also  all  my  real  pro- 

to  the  actual  perty,  situate  in  Boltofi-le-SandSf  &c.  &c.  and  elsewhere 

oTthTtwte-^  soever,  and,  by  this  language,  I  mean  to  comprise  all 

tor's  property  that  I  possess,   or   that   in   any  way  belongs  to  me, 

uiort*»ages  ^^  '^^  ^^  what  nature,  kind,  or  description  soever  (ex- 

and  shares,  cepting  those  personal  effects  and  chattels  herein-be- 

of  the  death  '^^^^  ^"d  hereafter  bequeathed),  unto  William  Sparlitig^ 

until  the  con-    Thomas  Hudson  Bateman^  and  RcAert  H.  Welch,  upon 
version. 

trust  that  they  shall  invest  all  such  monies  as  shall  be 

uninvested  at  the  time  of  my  decease  (after  providing  for 
the  bequests  hereinbefore  and  hereinafter  contained),  and 
also  the  amount  of  all  mortgages,  shares,  &c.,  as  can  be 
immediately  sold  without  disadvantage,  and  otherwise  so 
soon  as  may  be,  in  the  purchase  of  lands,  as  they  shall 
judge  most  advantageous  and  convenient  to  the  estates  I 
already  possess.  And  I  direct,  that  the  said  William 
Sparling,  Thomas  Hudsofi  Baleman,  and  Robert  H.  Welch, 
shall  receive  the  interest,  rents,  and  profits,  yearly  or 
half-yearly,  accruing  from  all  and  every  part  of  my  said 
real  and  personal  estate  until  converted  into  real  property, 
as  they  severally  shall  become  due ;  and  that,  after  de- 
ducting from  the  said  interest,  rents,  and  profits,  such  ex- 
penses as  they  shall  have  incurred,  during  the  preceding 
year,  in  the  execution  and  management  of  this  trust,  and 
after  defraying  those  just  and  necessary  expenses,  which 
the  security  and  well-doing  of  the  property  committed 
to  their  charge  may  require,  they  the  said  William  Spar- 
ling,  Thomas  Hudsoii  Bateman,  and  Robat  H.  Welch,  do 

and 
(a)  S.  C  ante,  p.  450. 
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and  shall  pay  over  the  residue,  yearly  and  every  year,  184?6. 

during  the  term  of  her  natural  life,  unto  and  to  Eliza  r^^^*"^^ 

Ellen  Parker,  the  wife  of  the  Rev.  William  ParJceVy'  &c.  v. 


Pakker. 


The  testator  then  declared  that  ^^  this  annuity  or  life 
interest"  should  be  for  her  separate  use,  and  proceeded 
thus : —  "  And  upon  the  death  of  the  said  Eliza  Ellen 
Parker,  I  give,  devise,  and  bequeath  all  my  said  real  and 
personal  estate  until  converted  into  real  property,  unto 
Charles  Sparling  and  to  his  first  and  other  sons  after 
him,  in  the  usual  mode  of  succession ;  failing  whom, 
then  I  give,  devise,  and  bequeath  all  my  said  real  and 
personal  estate,  until  converted  into  real  property,  to 
John  SparliTigf  and  to  his  first  and  other  sons  after  him, 
in  the  like  succession;  failing  whom,  then  I  give,  devise, 
and  bequeath  all  my  said  real  and  personal  estate,  until 
converted  into  real  property,  to  William  Sparling,  and 
to  his  second  and  other  sons  in  the  usual  succession,  and 
to  their  heirs  absolutely  for  ever,"  and  he  appointed 
Sparling,  Bateman,  and  Welch  executors  of  his  willJ 

The  testator  died  in  January  1838,  possessed  of  sev- 
eral mortgages,  shares  in  gas  light,  railway,  dock,  and 
canal  companies,  and  other  personal  property,  but  no 
part  of  it  was  of  a  wearing  out  description.  The  will 
was  not  so  attested  as  to  pass  real  estate.  Soon  after  the 
testator's  death,  application  was  made  to  the  Ecclesiastical 
Court  for  probate,  which  in  June  1838,  was  refused ;  but 
in  July  1841,  the  decree  of  the  Ecclesiastical  Court  was 
reversed  by  the  judicial  committee  of  the  Privy  Council, 
and  probate  was  granted  on  the  2nd  oi  December  1841, 
to  the  Plaintiffs.  A  suit  was  instituted  shortly  after  for 
the  administration  of  the  testator's  estate,  and  by  the  de* 
cree  the  usual  accounts  were  directed  to  be  taken,  and 
the  cause  now  came  on  for  further  directions. 

A  question 
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184>6.  A  qaestion  arose,  between  the  tenant  for  life  of  the 

^^V*^'     property,  and  those  entitled  in  remainder,  whether  the 

Sparling  *^     /    ,.^  .  ,    ,        ,  ,  .  ,        -■ 

o.  tenant  for  life  was  entitled  to  the  actual  income  produced 

Parker.      f^^^^^  ^^  testator's  personal  estate  until  conversion. 

Mr.  Turner  and  Mr.  Qddarty  for  the  PlaintiA  the 
trustees. 

Mr.Purvis  and  Mr.  Walpcie^  for  the  tenant  for  life. 

Mr.  BoupeU  and  Mr.  WhitVMorskf  jun.  and  Mr. 
Tinney  and  Mr.  R.  Perry^  for  parties  entided  in  re- 
mainder. 

Mr.  Kinderdey^  for  the  heir  at  law. 

The  following  cases  were  cited :  Gibson  v.  Bait  (a)» 
SitweU  V.  Bernard  {b)^  Dime$  v.  Scott  (c\  La  Terriere  v. 
Buhner  (d),  Douglas  v.  Congreve{e)i  Taylor  v.  C3art(g)f 
Caldecott  v.  CaldecoU  (h). 

The  Master  of  the  Rolls. 

As  to  the  question  raised  on  the  construction  of  the 
will,  respecting  the  interest  of  the  tenant  for  life,  I  do 
not  think  there  is  much  difficulty.  The  question  contin- 
ually arises,  whether  the  tenant  for  life  is  entitled  to  enjoy 
property  in  specie,  either  during  life  or  during  some  par- 
ticular limited  period;  but  each  case  of  this  kind  must 
depend  upon  its  own  peculiar  circumstances.  Here  the 
question  to  be  considered  is,  whether  the  tenant  for  life  is 
entitled,  under  the  circumstances  of  this  case,  to  enjoy  the 
property  in  specie  until  the  conversion  is  actually  made. 

I  do 

(a)  7  re#.89.  (e)  1  Keen^^lQ. 

ih)  6  Vet.  520.  (g)  1  Hare,  161. 

(c)  4  Rutt.  195.  (A)  I  F,  4-  a  (C.  C.)  312.     ^ 

00  9  Simons,  18. 


Pahker. 
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• 

I  do  not  find  any  point  made  here  that  this  is  perishable        1846. 
or  wearing  out  property.     True  it  is,  that  it  is  not  that     ^^^,^ 
species  of  property  in  which  the  Court  would  direct  in-  v, 

vestments  to  be  made,  but  it  is  nevertheless  a  permanent 
species  of  property.  What  then  did  the  testator  intend 
should  be  done  with  it  until  the  time  arrived  when  the 
conversion,  as  directed  by  him,  was  effected  ?  I  find 
nothing  in  the  will  pointing  to  an  immediate  sale  and 
investment  in  stock.  The  property  was  to  remain  in-* 
vested  in  stock  till  it  could  be  afterwards  invested  in  land. 
What  the  testator  says,  is  this: — /'Upon  trust,  that 
they  shall  invest  all  such  monies  as  shall  be  uninvested 
at  the  time  of  my  decease,  &c.,  and  all  mortgages,  shares, 
&c.,  as  can  be  immediately  sold  without  disadvantage 
and  otherwise,  as  soon  as  may  be,  in  the  purchase  of 
lands,  as  they  shall  judge  most  advantageous  and  con- 
venient to  the  estates  I  already  possess." 

The  real  estates  were  not  devised  by  this  will,  because 
it  was  not  duly  executed ;  but  the  testator  intended  to 
devise  them,  and  has  expressed  that  intention ;  and 
he  has  allowed  a  postponement  of  the  sale  of  the  mort- 
gages, shares,  &c  with  reference  to  the  advantage  and 
convenience  of  the  real  estates  which  he  intended  to 
devise.  He  then  directs,  that  the  trustees  ^<  should  re- 
ceive the  interest,  rents,  and  profits  yearly  or  half-yearly 
accruing  from  all  and  every  part  of  his  real  and  personal 
estate,  until  converted  into  real  property,*'  and  paid  to 
Mrs.  Parker.  He  does  not  direct  an  <<  immediate"  sale; 
but  he  uses  the  word.  "  immediately  ^  in  connection  with 
the  words  *^  without  disadvantage,"  and  the  words  '^  as 
soon  as  may  be  "  in  connection  with  the  words  ^^  when 
they  should  judge  most  advantageous  and  convenient  to 
the  estates  I  already  possess;"  and,  having  regard  to 
those  causes  of  postponement,  which  he  had  specially 
referred  to,  he  directs  that  the   ^^  interest,  rents,  and 

profits 
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1846. 


Sparling 

V, 

Parker. 


profits  of  his  real  and  personal  estates  until  converted 
into  real  property  "  shall  be  paid  to  Mrs.  Parker  for  life, 
and,  upon  her  death,  he  gives,  devises,  and  bequeaths 
^^  all  his  said  real  and  personal  estate,  until  converted 
into  real  property,*'  unto  Charles  WiUiam  Sparlings  and 
to  his  first  and  other  sons  after  him  in  the  usual  mode 
of  succession ;  failing  whom,  he  *^  gi^cs,  devises,  and 
bequeaths  all  his  said  real  and  personal  estate,  until 
converted  into  real  property,"  to  John  Sparlings  and  so 
on ;  and  there  is  another  instance  of  a  like  limitation  iu 
the  gift  over  "  of  the  rents  and  profits  of  his  real  and 
personal  estate  until  converted  into  real  estate." 


I  cannot  certainly  collect  from  this  will,  that  the  tes- 
tator intended  that  there  should  be  an  immediate  con- 
version of  his  personal  property  into  realty,  come  what 
might.  It  is  very  true,  that  a  trustee  having  a  discretion 
to  exercise  according  to  the  best  of  his  judgment,  would 
not  be  allowed  to  exercise  it  in  such  a  capricious  manner 
as  to  be  injurious  to  any  party.  There  has  been  no 
suggestion  of  any  want  of  discretion  on  the  part  of  the 
trustees,  although  the  argument  proceeded  in  part  upon 
that  footing.  It  is  clear,  however,  that  no  person  had 
any  authority  to  sell  for  four  years  afler  the  deatii  of 
the  testator,  therefore  no  fault  is  attributable  to  any 
one ;  and  the  testator  has  said,  *'  Let  there  be  a  conver- 
sion, if  my  estate  require  it,  but  in  the  mean  time  and 
until  the  conversion  takes  place,  I  give  the  profits  to 
the  tenant  for  life."  The  conversion  which  he  had  in 
contemplation  could  not  be  efTected,  first,  because  his 
will  was  disputed,  and  next  because,  when  the  will  was 
established,  it  did  not  affect  the  real  estate ;  but  that  is 
no  reason  why  we  should  now  try  to  escape  from  the 
intention  he  has  expressed,   i 


I  confess 
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I  confess  I  do  not,  at  present,  see  any  way  by  which  1 84-6. 
we  can  escape  from  the  direction  he  gives;  he  ex- 
pressly says,  that  he  means  to  comprise  **  all  that  he 
possessed  or  that  in  any  way  belonged  to  him,  of  what 
nature,  kind,  or  description  soever  ;'**  and  he  directs 
the  rents  and  profits  of  that  property  which  he  after- 
wards calls  *^  his  real  and  personal  estate  until  converted 
into  real  property  "  to  be  paid  to  one  for  life  &c.  It  is 
said,  that  the  rule  of  the  Court  is  so  absolute,  th^tt  I 
must  consider  it  the  duty  of  the  executors,  who  were 
not  existing,  to  have  converted  it  into  real  property 
within  a  year;  but,  considering  the  words  of  this  will, 
I  think  I  have  no  occasion  to  resort  to  that  doctrine, 
which  has  unfortunately  given  rise  to  so  many  con- 
flicting decisions  of  different  Judges. 

It  is  very  much  to  be  regretted  that  there  is  now  no 
rule  that  can  be  relied  on  upon  that  subject.  I  am 
not,  at  present,  called  on  to  decide  it,  because  it  appears 
to  me,  upon  the  construction  of  this  will,  and  in  the 
absence  of  any  neglect  on  the  part  of  any  one,  that,  I 
am  authorised  to  say,  that  the  tenant  for  life  shall  have 
the  income  of  the  property  as  it  stood  at  the  testator's 
death,  until  it  shall  be  converted,  and  I  think  there 
should  be  general  directions  for  that  purpose. 

Mr.  Turner.  Your  Lordship  gives  the  tenant  for 
life  the  income  produced  since  the  death. 

77ie  Master  of  the  Rolls.    Yes. 
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March  12,  13.  ^OX  V.  KING. 

TN  1805,  Parsotis  sold  and  conveyed  an  estate  to 
•*"  Young  for  ^105/.,  and  Parsons  covenanted  with 
Yowigj  that^  notwithstanding  any  act,  &C  of  his,  he  was 
rightfully  seised  in  fee,  and  had  good  right  to  sell,  and 
for  quiet  enjoyment,  and  that,  well  and  sufficiently  saved 
harmless,  against  all  former  gifts,  &c.,  and  against  all 
titles,  troubles,  8cc.  made,  &c.  by  Iiim  Parsotis. 

Parsons  died  in  1808,  and  it  was  then  found,  that  he 
had  forged  the  will  under  which  he  had  held  the  pro- 
perty. Two  actions  of  ejectment  were  brought  against 
Young  in  1809  and  1810,  which  succeeded,  and  Young 
was  evicted.  Yowig  paid  the  costs  of  the  other  side  of 
the  two  actions,  amounting  to  202Z.  and  208/.,  and  his 
own  costs  were  stated  to  amount  to  472/. 

A  creditor's  suit  was  instituted  for  the  administration 
of  the  estate  oi  Parsons,  and  in  January  1810,  a  decree 
was  made,  whereby  it  was  ordered,  that  the  Master 
should  take  an  account  of  what  was  due  to  the  Plaintifis 
and  the  other  creditors  of  Parsons  for  their  debts,  and 
also  an  account  of  his  funeral  expenses,  and  to  compute 
interest  on  such  of  his  debts  as  carried  interest,  after 
such  rate  as  the  same  respectively  carried. 

Young  carried  in  his  state  of  facts  and  charge  under 
this  decree,  claiming  the  sum  of  5105/.,  and  the  costs 
of  the  ejectments,  but  he  made  no  claim  for  interest. 
The  Master,  in  1811,  allowed  the  claim  for  5105£, 
and  postponed  his  decision  as  to  costs. 

Great 


Under  a  de- 
cree to  take 
an  account  of 
the  testator's 
debts,  and  to 
compute  in- 
terest on  such 
of  his  debts   . 
as  carried  in- 
terest, the 
Master  has 
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party,  for  un- 
liquidated 
damages,  on  a 
breach  of  co-  ' 
venant ;  but, 
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the  Court, 
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he  piven  for 
the  investiga- 
tion of  such  a 
claim. 
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Great  delay  took  place  in  the  prosecution  of  the  suit^  1846. 
and  in  1845^  the  representatives  of  Yoimg  carried  in  a 
claim  for  5105/.  and  interest  and  costs.  The  Master 
made  his  report  in  1845  as  to  the  debts  of  the  testator, 
and  he  found  a  debt  of  5105Z.  due  to  the  representatives 
of  Yofing  upon  the  covenants  in  the  conveyance,  but 
he  rejected  the  claim  for  interest  and  cost^. 

The  representatives  of  Young  took  exceptions  to  the 
report,  on  the  ground  that  the  Master  ought  to  have 
found,  that  there  was  due  to  them  the  sum  of  5105^  and 
interest  at  4  per  cent  from  1810,  and  the  amount  of 
the  costs  and  interest,  or  at  all  events  for  a  larger 
sum  than  5105/. 

Mr.  G.  L.  Russell  (in  the  absence  of  Mr.  Tiiriier)  in 
support  of  the  exceptions,  argued,  that  the  exceptants 
were  specialty  creditors  under  the  covenants  for  title, 
and  that  the  proper  measure  of  their  demand  was  the 
amount  of  the  purchase-money  and  interest,  and  the 
costs  of  the  ejectments. 

He  cited  Lomas  v.  Wright  (a),  Watson  v.  Parker  (J), 
Executors  of  Fa^gus  v.  Gore  (c),  Gibson  v.  UEste  (d)^ 
Edwards  v.  M^Leay  {e)^  Lomell  v.  Hiclcs{g\  De  Ber- 
nales  v.  Wood  (A),  King  v.  Jones  (0>  FarqtJiar  v.  Far- 
%  (*)>  Lord  Anson  v.  Hodges  (Z) ;  and  see  Wainman  v. 
Bawker.  {m) 

Mr. 

(a)  2  Myl.  4-  K,  769.  (h)  3  Camph,  258. 

{b)  6  Beavan,  283. '  (f)  5  Taunt  418.,  cited  2  Sugd, 

ic)  1  Sch.  4*  Lef.  107.  Vend.  78. 
.  (<0  2  Yo.  ^  C.  (C.  C. )  542.  (*)  7  Taunt.  592. 

{e)  Coop.  308.,  2  Swamt.  287.  (/)  5  ^mom,  227. 

(g)  2  r.  4-  C.  (JExcfi.)  46.  (w)  SBeav,  363.    . 
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1846.  Mr.  Kinderdey  and  Mr.  Osborne^  for  the  Plaintiff  in 

the  second  suit,  contended  that  the  exceptants  were  not 
entitled  to  interest  or  costs ;  Bighy  v.  Macnamara  (a). 
Bell  V.  Free,  {b)  Secondly,  that  under  the  decree,  the 
Master  had  no  jurisdiction  to  assess  damages^  or  to 
allow  interest,  except  on  debts  carrying  interest;  Sdon 
en  Decrees  (c);  and,  thirdly,  that  the  exceptants  were 
disentitled  by  reason  of  their  laches ;  Ckdmondelcy  v. 
Clinton  (d),  CatteU  v.  Simons*  {e) 

Mr.  Teed  and  Mr.  Freeling,  for  executors. 

Mn  Hauokins,  for  other  parties. 

Mr.  G.  L.  Russell^  in  reply. 

The  Master  (^ihe  Rolls. 

There  has  been  most  improper  delay  in  the  prosecu- 
tion of  this  suit,  and  hence  arises  the  question  now 
under  discussion. 

It  seems  that  in  1805,  the  testator  conveyed  a  real 
estate  to  a  Mr.  Youngs  who  is  now  represented  by  the 
exceptants  to  the  Master's  report.  The  consideration 
money  was  5105/.,  and  the  testator  covenanted  that  he 
had  good  right  to  convey,  for  quiet  enjoyment,  and  he 
entered  into  the  other  usual  vendor's  covenants.  After 
the  death  of  the  vendor,  the  estate  was  claimed  by  a 
gentleman  who  had  a  better  right.  It  is  not  necessary 
to  consider  the  means  by  which  the  testator's  pretended 
title  had  been  acquired,  it  is  shocking  to  think  of  the 
extraordinary  fraud  and  forgery  which  had  been  com- 
mitted, but  with  this  we  have  nothing  to  do  on  this  occa- 
sion. 

(a)  2  Cox,  415.  (rf)  2  Jac.^  W. 

(5)  1  Swan.  90.  (e)  8  Beavan,  243  _ 

(c)  P.  54. 
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8ion.  An  action  of  ejectment  was  brought  and  was  tried  1846. 
in  IBOBf  and  a  verdict  was  foand  for  the  Plaintiff.  A 
second  action  of  ejectment  was  tried  in  the  following 
year,  and  a  second  verdict  was,  on  that  trial,  found 
for  the  same  Plaintiff.  The  purchaser,  who  had  paid 
51052.,  was  evicted,  and  by  reason  of  the  eviction,  he 
became  entitled  to  the  benefit  of  the  covenants  entered 
into  by  the  vendor. 

After  the  verdict  had  been  obtained  in  the  .first 
action,  a  decree  was  made  in  this  Court  for  taking  an 
account  of  the  estate  of  the  vendor,  and  that  decree  di- 
rected the  ordinary  account  of  the  testator's  debts,  with 
a  direction  to  the  Master  to  compute  interest  on  such  of 
the  debts  as  carried  interest  Some  time  after  that  decree 
had  been  made,  and  before  the  second  ejectment  had 
been  tried,  Yoting  carried  in  a  claim  under  the  decree 
for  an  indemnity  under  the  covenants.  I  have  first  to 
consider,  what  was  the  nature  of  the  decree.  It  was  a 
decree  directing  the  Master  to  take  an  account  of  debts, 
and  to  compute  interest  on  those  carrying  interest. 
What  was  the  nature  of  his  claim  ?  Was  it  for  a  debt 
or  any  particular  ascertained  or  liquidated  sum  due  on 
agreement,  covenant,  or  obligation  ?  No ;  it  was  a  claim 
for  damages  under  the  covenants  for  title.  Young  had, 
therefore,  to  consider,  how  he  could  make  this  claim 
available,  and  I  think  there  was  a  course  open  by  which 
he  might  have  obtained  that  investigation  of  the  matter 
in  1810,  which  those  now  representing  him  desire.  I 
think  there  can  be  no  doubt,  that  either  by  a  bill  or 
some  special  proceeding  for  that  purpose,  either  at 
law  or  in  equity,  he  might  have  been  enabled  to  esta- 
blish his  claim,  and  I  can  have  no  doubt,  that  if  this 
Court  had  been  applied  to,  he  might,  notwithstanding 
the  decree,  have  obtained  liberty  to  file  his  bill,  or 
bring  his  action,  or  go  in  before  the  Master,  and  he 
M  m  S  would 
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I84f6.  would  thus  have  been  enabled  to  bringTorward  his  claim 
in  such  a  manner  as  to  obtain  what  he  was  justly  entitled 
to  in  respect  of  the  covenant  of  indemnity,  and  ample 
justice  for  the  grievous  frauds  which  had  been  practised 
on  him.  But  what  he  did  was  to  carry  in  a  state  of 
facts  and  chargei  in  which  he  set  out  the  deed  and 
covenants,  and  stated  the  ejectments,  and  [that  the  pos* 
session  of  the  property  was  taken  from  him;  and  he 
charged,  that  the  estate  of  the  testator  was  indebted  to 
him,  under  and  by  virtue  of  the  covenants,  in  the  said 
sum  of  5105/.,  the  amount  of  the  purchase-money.  He 
claimed  this  sum  as  a  debt,  and  he  also  claimed  as  a 
debt  the  amount  of  two  further  sums  for  costs,  but 
which  were  left  in  blank ;  for  neither  of  these  sums  had 
then  been  fully  ascertained  by  taxation,  although  one 
of  them  had  been  ascertained  when  the  matter  came 
afterwards  under  the  consideration  of  the  Master. 

It  is  stated,  and  perhaps  correctly,  that  considering 
the  form  in  which  the  charge  was  brought  in,  and  the 
foundation  which  it  had  on  the  covenants,  the  parties 
had  some  difficulty  in  prevailing  on  the  Master  to  allow 
even  the  principal  sum  of  5105/L,  but  it  was  allowed, 
and  that  allowance  is  not  impeached.  What  Young  did 
was,  to  consider  the  purchase*money,  after  the  estate  was 
taken  away,  as  a  debt  due  to  him;  and  he  claimed  it 
as  a  debt  without  interest,  and  there  was  nothing  in  the 
form  of  the  charge  or  state  of  facts  to  indicate  that 
he  had  any  thing  in  view  but  the  principal  sum,  which 
he  charged  the  estate  of  the  testator  to  be  indebted  to 
him. 

This  charge  having  been  brought  in,  a  delay  took 
place  in   the   investigation   of  it;   owing  probably  to 
the  pendency  of  the   second   action  of  ejectment,   in 
which  judgment  was  given  in  ^(rpember  |810.    Ulti- 
mately, 
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mately,  the  Master  allowed  this  sum.  It  appears  in  the  1846. 
margin  of  the  state  of  facts,  that  the  Master  had  made 
the  above  allowance,  and  from  the  letter  to  Youths 
solicitor  from  his  town  agent,  that  he  had  not  allowed 
the  costs,  because  they  had  not  been  taxed.  It  seems  to 
be  inexplicable,  when  the  amount  of  one  set  of  costs  had 
then  been  fiilly  ascertained  by  taxation,  that  tliey  should 
be  stated  to  be  disallowed,  because  there  had  been  no 
taxation.  The  writer  of  the  letter  went  on  to  say,  <^  I 
do  not  know  whether  it  is  worth  while  to  tax  the  costs, 
and^perhaps  it  would  be  better  to  take  counsel's  opinion 
on  the  point"  Now,  from  that  time,  August  1811, 
down  to  1845,  after  the  Master  had  issued  his  warrant 
on  preparing  his  report,  there  was  not  one  word  about 
this  claim.  Did  the  solicitor  take  the  advice  of  counsel 
or  not?  Was  that  advice  adverse  to  the  claim  or  not? 
or  was  it  this :  ^  Wait  till  the  Master  makes  his  report, 
and  then  except  to  it."  All  this  is  left  entirely  in  the 
dark ;  but  in  1845,  after  the  Master  had  issued  his 
warrant  on  preparing  his  report,  and  notice  had  been 
given  to  the  creditors  to  attend  on  settling  it,  the  per- 
sons who  now  represent  Youngs  appear  before  the 
Master  and  state  a  new  case ;  they  request  him  to  take 
into  consideration  the  interest  of  this  sum,  and  also  the 
costSy  and  to  come  to  the  conclusion  that  the  principal 
and  interest  and  costs  are  the  amount  of  damages  sus- 
tained. Was  this  a  matter  which  the  Master  bad  a 
right  to  take  into  consideration  under  the  decree?  I 
am  at  a  loss  to  conceive  how,  under  such  a  decree  as 
this,  that  conclasion  could  be  come  to,  or  how  he 
could  allow  the  principal  and  interest  as  the  amount 
of  damages  in  a  decree  for  taking  an  account  of  debts 
and  interest  on  debts  carrying  interest?  ^ 

Again,  is  there  nothing  to  be  taken  into  consideration 

QQ  the  otb^ir  si()^?    Are  you  to  come,  after  thirty-five 

Mm  4f  years, 
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1846.  years,  and  claim  not  only  the  principal  money,  bnt  also 
the  interest,  and  say  that  is  the  amount  of  the  damages 
which  you  have  suifered  from  the  fraud.  Where  is 
there  a  case  or  authority  for  such  a  proposition  ?  None 
of  the  cases  cited  appear  to  do  any  thing  of  the  kind. 
They  were  cases  where  the  matter  being  brought  before 
the  consideration  of  the  Court,  the  Master  was  ordered 
to  ascertain  the  proper  amount  of  damages.  There 
is  no  case  in  which,  under  a  decree  directing  the  Master 
to  take  an  account  of  debts,  and  to  compute  interest  on 
such  of  the  debts  as  carried  interest,  the  Master  has 
considered  the  principal  and  interest  as  the  amount  of 
damages  under  a  covenant  which  he  was  not  authorised 
to  assess. 

But  the  most  serious  objection  is,  that  the  claim  for 
interest  was  brought  in  too  late.  It  is  said  that  the  par- 
ties acquiesced,  and  thus  the  Master  allowed  evidence  to 
be  brought  in  after  the  warrant  on  preparing  his  report. 
But  the  order  of  the  Court  is  peremptory  (a),  and  the 
Master  could  not  dispense  with  it,  even  by  consent  or  by 
any  less  authority  than  that  of  the  Court  itself.  If  there 
has  been  acquiescence,  I  should  be  sorry  to  deprive  the 
parties  of  the  right  to  substantiate  their  claim,  if  they  have 
been  acting  under  any  misapprehension,  and,  therefore,  I 
have  thought  it  right  to  look  back  to  the  nature  of  this 
claim,  and  to  see  by  the  charge  and  state  of  facts,  what 
was  its  character.  I  agree  that  the  Master  has  not  decided 
that  he  would  not  allow  the  costs;  what  he  did  say 
was,  I  will  not  allow  them,  unless  you  prove  them  by 
taxation,  and  I  cannot  tell  that  I  shall  allow  them 
then.  Under  these  circumstances,  if  they  did  not  pro* 
duce  to  the  Master  the  bill  of  costs  taxed,  there  must 
have  been  great  laches.  Parties  cannot,  after  thirty- 
five 
(a)  67th  Order  of  April  1828;  Ord,  Can.  20. 
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five  years  acquiescence,  say,  they  will  now  begin  a  new 
case.  The  other  creditors  would  be  entirely  thwarted 
by  this  new  claim,  and  I  do  not  think  this  course  of 
proceeding  ought  to  be  allowed. 

There  must  have  been  great  negligence  or  diflSculiy 
in  prosecuting  this  suit,  perhaps  both.  For  twenty 
years  no  proceedings  were  taken,  the  estates  were  to  be 
sold,  and  it  would  appear  From  the  proceedings,  that 
there  was  great  difficulty  in  effecting  the  sales.  Many 
applications,  from  time  to  time,  were  made  to  the  Court, 
some  for  a  compromise,  and  in  1831,  there  were  fresh 
advertisements  for  creditors.  These  parties  might  or 
might  not  have  seen  the  advertisement,  there  is  no 
evidence  upon  it,  nor  is  it  explained  why  they  waited 
from  18S1,  when  the  cause  acquired  activity,  to  1845; 
there  was  no  part  of  this  period  in  which  they  might 
not  have  perfected  their  claim.  Under  these  circum- 
stances, I  do  not  think  I  can  allow  the  exceptions  to 
the  Master's  report,  but  I  will  look  at  the  case,  and 
mention  it  to-morrow. 


'The  Master  of  the  Rolls.  March  13. 

I  have  read  this  case,  and  I  see  no  reason  to  alter 
my  opinion.  The  exceptions  must  be  overruled  with 
costs. 
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1846. 


Jan.  21.26. 

March  20. 

Ju/t/  28. 


BAINBRIGGE  v.  BADDELEY. 


A  demurrer 
allowed  to  a 
bill,  filed  with< 
out  leave,  for    judgment  of  the  Court. 
relief,  incon- 
sistent  with 
the  relief  ob- 
tained by  the 

same  Plaintiff  port  of  the  demurrer, 
iti  a  former 
suit. 

In  1846,  the 
Plaintiff, 
claiming  an 
estate  under  a 
will  of  1815, 
filed  his  bill  to 
impeach  a  sub- 
sequent will  of 
1818,  which 
displaced  his 
title,  but  had 
ever  since 
been  acted  on. 
It  appeared, 
on  the  face  of 
the  bill,  that, 
on  the  testa- 
tor's death, 
the   heir,  who 


a  demurrer  to  the  whole 


'T'HIS  case  came  on  upon 
^    bill.    The  facts  are  sufficiently  detailed  in  the 


Mr.  Kinderslet/j  Mr.  Daniel^  and  Mr.  Prior^  in  sup- 


Mr.  Spenccj  Mr.  Turner ^  and  Mr.  E.  Webster ^  for  the 
bill.       . 

Mr.  Kinderdey,  in  reply. 

The  following  cases  were  cited : — Brandlipi  v.  Orrf(flr), 
Mitford  on  Pleadifig,  83.  86,  87.'  206.  (ft),  IVortley  v. 
Birkkead{c)y  Beames  on  Pleas,  205.,   Earl  of  Peler^ 

borough 


(a)  1  Atk.SnX. 
lb)  4th  ed. 


(c)  SAtk.SOd. 


was  the  Plaintiff's  father,  disputed  the  will  of  1818;  but  he 
afterwards,  in  1820,  confirmed  it,  and  purchased  a  part  of  the  property  from  the 
trustees  claiming  under  it.  The  heir  afterwards  sold  the  benefit  of  the  contract 
to  the  Pldntiff,  who  obtained  possession  before  the  completion  of  the  contract ; 
and  the  trustees  having  commenced  an  action  of  ejectment  against  him,  the  Plaintiff 
filed  his  bill  against  the  trustees,  and  the  parties  claiming  beneficially  under  the 
will  of  1818,  contesting  the  will,  and  praying  that  its*  validity  might  be  ascertained, 
and,  if  valid,  then  that  the  contract  niigtit  be  specifically  performed.  At  the  hearing, 
in  1833,  so  miich  of  the  bill  as  questioned  the  validity  of  the  will  was  dismissed  with 
costs ;  and  the  bill  was  also  dismissed  as  against  all  the  parties  except  the  trustees  ; 
and  a  specific  performance  was  decreed.  No  objection  being  taken,  the  Master 
reported  in  favour  of  the  title,  and  the  report  was  confirmed.  Held,  that,  the 
decree  in  the  first  suit,  being  inconsistent  with  the  relief  prayed  by  the  present 
bill,  it  ought  not  to  have  been  filed  without  the  (eaye  of  (he  Court ;  and  a  general 
demurrer  w^s  allowec). 
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borough  V.  Germaine  (a),  Hodson  v.  Ball  {b\  Young  v. 
Keighly  (c),  Giffardw.  Hort  (d),  Lord  Bacor/s  Orders (e) ; 
and  see  Davis  v.  Bluck  (g),  •  Wilson  v.  Tbdrf.  (A)  ^^ 

Baddelby. 
The  Master  of  the  Rolls.  JiUy  28, 

This  case  came  on  to  be  heard  upon  a  demurrer  to 
the  re-amended  bill. 

Thomas  Bainbriggey  by  his  will,  dated  the  15th  day  of 
August  18159  gave  his  mansion-house  at  Woodcots  and 
divers  lands  to  Ann  James^  William  HaU,  and  James 
Blair^  in  fee,  in  trust  (after  paying  certain  annuities), 
out  of  the  rents,  to  pay  certain  sums  for  the  mainte- 
nance and  education  of  an  infant  child,  called  Mary 
Ann  BainbriggCy  until  she  attained  twenty-one  years  of 
age  or  was  married  with  such  consent  as  therein  men- 
tioned, and  on  certain  further  trusts  until  the  same 
time,  and,  after  that  time,  in  trust  for  her  separate  use 
during  her  life,  and,  after  her  decease,  for  the  use  of 
her  first  and  other  sons  successively  in  tail  male,  with 
remainder  for  the  use  of  her  daughters,  in  equal  shares 
as  tenants  in  common,  in  tail,  and,  for  default  of  such 
issue,  upon  trust  for  the  use  and  benefit  of  the  Plaintiff, 
described  to  be  the  testator's  nephew,  the  eldest  son  of 
his  brother  Joseph  Bainbrigge,  and  the  heirs  of  his  body 
lawfully  issuing,  with  other  remauiders  over.  The  tes- 
tator made  a  first  codicil,  dated  on  the  same  day  as  the 
will,  but  not  altering  the  devise  before  stated. 


He   is   alleged  to   have   made   a  second  codicil   to 
his  will,  dated  the  17th  day  of  June  1818,  whereby, 

subject 


(a)  6  B.  P,  a\.  (Tomlm*s 
edit.) 

(b)  11  Simont,  456.,   ^md    1 
Phil.  177. 

(c)  16  r<?*.348. 


(d)  lScL^Lef,3SG. 

(e)  lSand.Ord,\09. 
(g)  6  Beav.  393, 
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subject  to  the  limitations  in  his  will  contained  in  Favour 
of  Mary  Ann  Bainhigge^  and  in  favour  of  her  hus- 
band, children,  and  issue,  and,  in  preference  to  the 
limitations  in  his  will  and  first  codicil  contained  in 
favour  of  the  children  of  his  brother  Joseph^  he  made 
certain  other  devises.  It  is  further  alleged,  that,  on 
the  18th  oi  June  1818,  he  made  a  new  will  of  that 
date,  and  thereby  devised  certain  parts  of  bis  real 
estates  and  his  personal  estate  to  James  Blair,  Rcba-t 
Wood,  and  John  Hawthorne,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  on  certain  trusts  therein  men- 
tioned. And  he  devised  to  the  same  persons  and  their 
heirs  various  property,  and  his  capital  messuage,  called 
Woodeots,  and  other  lands^  which  had  been,  by  his 
former  will,  devised  as  before  mentioned,  upon 
various  trusts,  during  the  minority  of  Mary  Ann  Bain^ 
brigge ;  and  after  she  should  attain  the  age  of  twenty- 
one  years,  or  be  married  with  such  consent  as  therein 
mentioned,  upon  trust  for  her  during  her  life,  and,  after 
her  death,  for  the  use  of  her  first  and  other  sons  suc- 
cessively in  tail,  with  remainder  to  her  daughters  as 
tenants  in  common  in  tail,  with  remainder  for  the  use 
and  benefit  of  the  children,  sons  and  daughters  of 
Elizabeth  Arnold,  in  manner  in  the  said  will  mentioned, 
with  remainder  to  the  testator's  right  heirs  for  ever. 


The  testator  died  on  the  19th  or  20th  day  of  June 
1818,  and  the  will  of  the  18th  of  June  1818  was  acted 
on  and  proved  in  the  Ecclesiastical  Court,  and  the  trusts 
thereof  were,  to  some  extent,  carried  into  execution 
under  the  directions  of  this  Court. 


At  the  death  of  the  testator,  Mary  Ann  Bainbrigge 
was  still  an  infant.  On  the  17th  o(  July  1825,  she  mar- 
ried George  Alsop,  who  assumed  the  name  of  Bain- 
bn'gge,  and  there  was  issue  of  the  marriage  two  children 
and  no  more,  viz,  Thomas  Alsop  Bainbrigge  and  Ann 

Adelaide 
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Adelaide  Bainhigge.     They  ore  all  of  them  now  dead.         1846. 
Manj  Ann  Bainbrig^e  died  on  the  27th  of  January    ^!!^^^^^ 

'^  ^°  -^       BAlNnRIGGG 

1838,  Thomas  Alsop  Bainbrigge^  her  son,  died  on  the  v, 

SOth  of  December  1843,  and  Ann  Adelaide  Bainbrigge,     ^a'^deley. 
the  only  surviving  issue  of  Marj/  Ann  Bainbrigge,  died 
on  the  14th  of  JWy  1845. 

Upon  this  event,  if  the  will  of  August  1815  was  a 
valid  will,  /•  e.  if  it  was  not  revoked  or  altered  by  the 
alleged  codicil  of  the  17th  otjune  1818,  or  the  oHeged 
new  will  of  the  18th  of  June  1818,  the  Plaintiff  became 
entitled  in  possession  to  the  estates  devised  to  him,  on 
failure  of  the  issue  ofMaty  Ann  Bainbrigge^  and  he 
has  filed  this  bill  for  the  purpose  of  having  such  issues 
or  actions  directed,  as  may  be  necessary  to  try  the 
validity  of  the  alleged  will  of  the  I8th  of  June  1818, 
and  for  consequential  relief,  if  it  should  appear  that 
the  same  will  was  not  valid. 

Primdjacie,  the  Plaintiff  asks  no  more  than  he  may 
well  be  entitled  to.  The  will  of  August  1815,  if  not 
revoked,  gives  him,  in  the  events  which  have  happened, 
a  title  in  possession  to  the  estates  in  question.  That 
title  is  impeached,  only  by  the  alleged  subsequent  will  of 
June  1818,  which,  he  says,  is  invalid,  by  reason  of  the 
testator's  insanity  at  the  time  when  it  was  made.  The 
estate  is  so  situated,  that  the  question  cannot  be  tried 
at  law  without  the  assistance  of  this  Court,  and  he 
desires  relief  in  this  Court  in  a  very  usual  form. 

The  demurrer  is  founded  on  other  facts,  which  are 
stated  in  the  bill. 

The  testator  left  Joseph  Bainbrigge^  the  Plaintiff's 
father,  his  heir-at-law.  He  at  first  disputed  the  validity 
of  the  will  of  1818,  alleged  that  it  had  been  obtained 

by 
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1846.        by  fraud ;  but,  in  the  year  1820,    he  entered  into  a 
•^^^"^^"^     Gompromise  with  the  trustees,  Blair.   Wood  and  Haa- 
V,  ihome;  and,  by  a  deed,  dated  the  6th  day  of  December 

TJaddklby.  jggQ^  Joseph  Baifibriggef  as  the  heir  of  the  testator 
Thomas  BainbrtggCi  confirmed  the  will  of  June  1818, 
released  to  the  trustees  all  the  estates  therein  com- 
prised, and  acknowledged  that  he  was  fully  satisfied 
and  convinced,  that  Thomas  Bainbrigge,  at  the  time 
when  he  made  the  will,  was  of  sound  mind,  and  that  the 
will  was  duly  executed.  By  certain  articles  of  agree- 
ment, also  dated  the  6th  o(  December  1820,  and  made 
between  Blair^  Wood  and  Hawthorne^  as  devisees,  in  trust, 
under  the  will  of  June  1818,  of  the  one  part;  and  Joseph 
BainbriggCf  the  heir,  of  the  other  part ;  the  trustees,  sub- 
ject as  therein  mentioned,  agreed  to  convey  to  Joseph 
Baitibrigge  and  his  heirs  a  messuage  and  piece  of  land 
in  Derby,  and  a  perpetual  fee  farm  rent,  at  a  price  to  be 
fixed  by  arbitration.  Joseph  Bainbrigge  either  then  was 
in  possession,  or  afterwards  entered  into  possession,  of 
the  house  comprised  in  this  contract ;  and  on  the  6th 
day  of  February  1824,  the  Plaintiff  entered  into  a  con- 
tract in  writing,  with  his  fatlier  Joseph  Bainbrigge^  who 
thereby,  for  valuable  consideration,  agreed  to  give  up  to 
the  Plaintiff  the  possession  of  the  Dowghome  and  pre- 
mises then  in  his  occupation,  being  the  premises  com- 
prised in  the  contract  of  the  6th  of  December  1820, 
together  with  all  the  benefit  of  the  contract  entered 
into  by  him,  witli  the  executors  of  the  late  Thomas 
BainbfiggCf  for  the  purchase  thereof. 

This  agreement,  which  was  of  no  value,  if  the  trus- 
tees under  the  will  of  June  1818  had  no  title,  was  not 
completed  by  conveyance  and  payment  of  purchase 
money,  and,  the  Plaintifi*  being  in  possession,  an  action 
of  ejectment  was,  in  Easter  term  1831,  commenced 
against  the  Plaintiff  and  others,  by  James  Blair^  on  the 

demise 
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demise  of  himself  and  his  co-trustees.  Wood  and  Haw-       1846. 

ihome^  for  the  recovery  of  the  premises  comprised  in    .^^^^^*^ 
1  ^  1        .     /.  Bainbriggr 

the  contracts  of  the  6th  of  December  1 820  and  6th  of  Fe-  v. 

hruary  1824;  and  thereupon  the  Plaintiff  in  this  cause,  ^addeley. 
on  the  9th  of  June  1831,  filed  his  bill  of  complaint  in 
this  Court,  against  the  trustees  and  against  Joseph  Bain- 
brigge  and  Hannah  his  wife,  and  also  against  George 
Alsop  Bainbrigge  and  Mary  Ann  his  wife,  Tliomas 
Alsop  Bainbrigge^  and  other  persons  claiming  to  be  in- 
terested under  the  will  of  June  1818;  and  by  such  bill 
it  was  prayed,  that  the  trustees  might  be  restrained  by 
the  injunction  of  this  Court,  from  proceeding  in  the 
action  of  ejectment  under  the  legal  title,  which  they 
claimed  to  have,  either  under  the  alleged  will  of  June 
1818  or  under  the  deed  of  the.  6th  of  December  1820. 
And  that  proper  directions  might  be  given  for  ascertain- 
ing the  validity  of  the  alleged  will  of  June  1818 ;  and, 
in  case  the  same  should  be  found  valid,  then  that  the 
agreements  of  the  6th  of  Decewher  1820  and  of  the 
6di  of  February  1824*  might  be  performed;  and  the 
Plaintiff  (as  he  says,  for  the  special  purposes  of  that 
§uit)  alleged,  that  Thomas  Bainbrigge  was,  when  he 
signed  the  will  of  June  1818,  of  unsound  mind,  and  in- 
capable of  making  a  will,  and  that  it  was  procured 
from  him  by  fraud,  but,  he  added,  that,  if  the  validity  of 
the  will  were  established,  he  would  be  ready  and  will- 
ing to  perform  the  agreement  and  complete  his  purchase. 

This  was  not  an  ordinary  bill  for  specific  performance : 
but  the  Plaintiff  plainly  put  the  validity  of  the  will  of 
June  1818  in  issue,  and  called  upon  the  Court  to  put 
the  question  into  a  proper  course  of  investigation,  and 
then  to  adjudicate  upon  it.  If  the  will  should  prove  to  be 
valid,  then  and  in  that  case  only,  the  Plaintiff  professed 
himself  to  be  ready  to  perform  the  contract. 

The 
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1846*.  The  Plaintiff  has  not,  in  this  caase,  explained,  why 

Bainbiugge    ^'*®  '^'^^  ^^  framed  in  that  form,  and  has  not  stated  what 
V.  were  the  allegations  in  the  answers,  or  what  evidence 

was  taken;  but  he  informs  us,  that  on  the  hearing  of  the 
cause  on  the  2nd  of  Jtdy  1833,  the  Vice-Chancellor  of 
England  dismissed  the  bill  as  against  all  the  parties  to 
the  suit,  except  Blairj  Wood  and  Hawthorne^  the  trustees ; 
and  also  dismissed  so  much  of  the  bill  as  sought  to  ques- 
tion the  validity  of  the  will  of  the  18th  of  June  1818,  as 
against  the  trustees,  with  costs ;  and  declared  and  decreed 
that  the  agreement  of  the  6th  of  December  1820  should 
be  specifically  performed ;  and  it  was  referred  to  the 
Master,  to  inquire  whether  the  Defendants,  the  devisees 
in  trust,  could  make  a  good  title  to  the  premises  com- 
prised in  the  agreement. 

Upon  the  reference  as  to  title,  no  objection  was  made 
to  it;  and,  on  the  7th  of  June  1838,  the  Master  reported 
that  a  good  title  could  be  made ;  aud  the  report  was 
afterwards  duly  confirmed. 

In  this  bill,  the  Plaintiff  has  made  several  allegations, 
for  the  purpose  of  shewing,  by  way  of  argument  or 
reasoning,  that  the  validity  of  the  will  of  1818  was  not 
properly  in  question,  or  was  not  or  could  not  properly 
be  decided  in  that  suit.  But,  without  regarding  the  par- 
ticular mode  or  occasion  on  which  the  Plaintiff  was  ad- 
vised to  bring  forward  his  claim,  it  appears  :— - 

1.  That  the  Plaintiff,  for  the  purpose  of  obtaining 
relief  in  this  Court,  did  file  his  bill,  distinctly  alleging 
the  invalidity  of  the  will,  praying  for  a  determination  on 
that  subject,  and  offering  to  perform  an  agreement,  if 
the  will  should  prove  to  be  valid. 

2.  That 
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2.  That  he  made  Defendants  to  the  suit,  not  only  the        184^6. 

parties  to  the  agreement^  who  had  no  title  if  the  will  b^^jJJbbiggk 
were  not  valid^  but  also  the  persons  interested  to  main-  v. 

tain  the  validity  of  the  wilL 

S*  That  the  cause  was  regularly  brought  on  to  a  hear- 
ing, and  then  dismissed  as  against  persons  claiming  a 
beneficial  interest  under  the  will,  and  dismissed  with 
costs  against  the  trustees,  whose  title  depended  altogether 
upon  the  validity  of  the  will. 

4.  That,  notwithstanding  these  dismissals,  the  Plain- 
tiff, upon  the  reference  which  was  made  as  to  the  title, 
had  an  opportunity  of  shewing,  if  he  could  and  thought 
fit,  that  the  Defendants,  the  trustees,  had  no  title.  He 
made  no  objection.  The  Master  found  that  a  good 
tide  could  be  made :  this  finding  was  wholly  inconsistent 
with  the  invalidity  of  the  will,  under  which  they  were 
trustees,  and  the  report  was  duly  confirmed. 

I  do  not  consider  that  the  Plaintiff,  as  devisee  in  re- 
mainder, under  the  will  of  August  1815,  was,  in  any  way, 
bound  by  the  acts  of  his  father  as  heir-at-law.  As  pur- 
chaser from  his  father,  he  perhaps  could  not,  after  what 
had  passed,  allege,  that  Thomas  Bainbrigge  died  intes- 
tate ;  but  there  seems  to  be  no  reason  why,  during  the 
infancy  of  the  only  tenant  in  tail,  who  was  before  him, 
he  might  not  have  rested  upon  the  validity  of  the  will  of 
1815,  by  reason  of  the  invalidity  of  the  will  of  1818,  and, 
at  all  events,  he  was,  as  purchaser,  entitled  to  insist  upon 
a  good  title  being  made  out  by  the  vendors.  The 
vendors  had  no  title  except  under  the  will  of  1818 :  they 
were  found  to  have  a  good  title,  and  the  finding  was 
confirmed ;  and  it  seems  apparent,  that  this  finding  would 
be  inconsistent  with  a  decree  in  conformity  with  the 
prayer  of  this  bill. 

Vol.  IX.  N  n  I  am 
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184<6.  I  am  far  from  thinking  that  the  proceedings  in  the 

former  suit  are  inconsistent  with  the  Plaintiff's  title  to 
relief  upon  another  bill ;  but  I  think,  that  after  the 
Baddblbt.  fornjgp  proceedings,  his  bill,  for  such  relief  as  he  now 
asks,  ought  not  to  be  filed  without  the  leave  of  the  Court ; 
and  this  demurrer  must  therefore  be  allowed. 


Bainbriogr 

V. 


The  ATTORNEY-GENERAL  v.  The  Corporation 
.AprU27.  of  LEICESTER. 

Liability  of       FTHHIS  case,  reported  in  a  former  volume  (a),  now 

the  new  mum-      I      ' 

cipal  corpor-  came  on  upon  the  Master's  report,  who,  on  taking 

ations  and  the  ^^  accounts  directed  by  the  decree,  found  a  sum  of 

rate-payers  of  . 

their  boroughs  5365L  due  from  the  Corporation  and  Mr.  Burbidge^  in 

brefuihes  of       respect  of  the  breach  of  trust  complained  of  by  the  in- 
trust of  the       formation, 
old  corpor- 
ations, and  the 

costs  of  ob-  Mr.  Twiss  and  Mr.  Bhmt  now  asked  for  an  order  for 

tainmg  re- 
dress, payment  of  the  amount,  together  with  the  costs  of  the 

The  new       information, 
corporations 
succeed  to  the 

duti^^f  the         ^^*  Turner  and  Mr.  itoft,  for  the  corporation,  en- 
old  corpor-       deavoured  to  protect  the  corporation  from  payment  of 
place  they  now  ^^ts  on  two  grounds;  first,  that  it  was  the  former, 
occupy,  as        ^nd  not  the  present  corporation,  and  their  mayors  and 
estates,  pro-      agents  who  had  been  guilty  of  the  breach  of  trust,  and 
^"^hte  ^^        ^^^  ^^  would  be  a  hardship  and  injustice  on  the  present 
rate-payers  of  the  borough  of  Leicester^  to  be  visited 
with  the  costs  of  the  delinquencies  of  the  former  town 
corporation ;  and,  secondly,  that  the  corporation  were 

not 

(a)  7  Beavan,  176. 


CASES  IN  CHANCERY.  547 

not  so  much  to  blame,  having  followed,  in  ignorance,        1846. 

the  course  of  dealing  practised  by  their  predecessors     ^^tC^"^ 

from  time  to  time,  (a)  Attornbt- 

Gbnbral 

V. 

The  Master  of  the  Rolls.  The 

Corporation 
I  have  seldom  been  more  surprised,  than  in  hearing  of  Lbicbstkr. 

that  this  corporation  is  not  liable  to  pay  costs  in  such  a 
case  as  this.  It  is  true,  that  the  members  of  the  corpo- 
ration, as  at  present  constituted,  are  not  personally  delin- 
quent, and  that  there  is  no  imputation  on  them ;  but  in 
considering  the  rights  of  the  charity,  it  must  be  remem-  . 
bered,  that  the  present  corporation  is  but  a  continuance 
of  the  old  (£),  and  succeeds  to  the  debts  and  duties 
of  the  old  corporation,  whose  place  it  occupies,  as  weTl 
as  to  the  estates,  property,  and  rights,  (c) 

The  corporation  had  charity  funds  in  their  hands, 
and  instead  of  seeing  that  it  was  properly  invested  and 
properly  applied,  they  allowed  it  to  remain  in  the  hands 
of  their  town  clerk,  for  the  benefit  of  the  mayor  and 
town  clerk;  the  charity  was  excluded  from  the  benefit 
of  it,  and  it  became  necessary  to  file  this  information 
to  recover  it  back.  To  say,  that  this  charity  is  not 
to  have  the  costs  of  this  information,  in  a  case  where 
there  has  been  a  dishonest  use  of  its  money,  would 
be  to  act  contrary  to  every  established  principle  on  the 
subject. 

The  Defendants  must  pay  the  costs,  and  interest  on 
the  amount  found  due. 

(a)  ^rhe  Atiome^'General  v.  AUomey-General  v.  The  Ccrpo^^ 
Cmut  College,  2  Keen^  150.  raiion  of  Newcastle^  5  Beat,  p. 

(b)  The  Attomey-General  v.      314. 

Kerr,  2  Beavan,  420.,  and  7^  (c)  5  4*  6  W.  4.  c.  76.  t,  92. 
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Ji%8.  BIDDULPH  V.  Lord  CAMOYS. 

July  6, 

On  an  appli-     HpHE  Defendant  Darellf   a  lunatic,   though  not  so 

cation  that  the    A   found  by  inquisition,    had    been  served   witli   a 

sohcitor  of  J        ^  ^ 

a  feme  covert    Sidpcena.  (a) 

might  be 

appointed, 

under  the  Mr.  J.  A.  CooJce  now  applied,  under  the  S2d  Order 

1845,  guar-       oi  May  1845  (b)^  that  the  solicitor  who  acted  for  Mr. 

dian  to  defend  JOarelTs  wife  in  this   suit  mi^ht  be  assi^cned  miardian 

her  husband,  °  o         o 

who  was  a       of  Mr.  Darelly  to  defend  the  suit.     He  said  that  the 

Court^  ^^®      solicitor  of  the  suitors*  fund  was  not  necessarily  to  be 

Suired  evi-       appointed  guardian, 
ence  that  the 
husband  and 

wife  had  no  The  Master  qftlie  RoLLS. 

adverse  in-* 

^^^}^'^  The  solicitor  of  the  suitors*  fund  is  only  appointed 

The  Court       ,  ^  J    ;  ^  , 

refused  to  ap-  when  no  other  more  proper  person  can  be  found  to 

Kadmiff '         undertake  the  defence,  (c)     I  must  be  sat'isfied,  by  aflS- 

licitor  guar-      davit,  that  the  interest  of  the  husband  is  not  adverse  to 

limatfc  De-      ^^*^  ^^  ^^  ^''^  before  I  can  appoint  him  guardian* 
fendant. 

ing  su^'^L-       ^^^  ^^®  sUyoA.  over,  and  on  the  6th  of  Jidy, 
dian,  the 

interfere  with        ^^*  <^  ^*  Cooke  renewed  his  application, 
his  discretion. 

The  Master  of  the  Rolls,  not  feeling  satisfied  with 
the  explanations  given,  refused  the  application. 

Mr.  J.  A.  Cooke  then  asked  that  the  Plaintiff's  soli- 
citor might  be  appointed,  or  if  not,  then  that  the  soli- 
citor 

(a)  See  7  JBeavan,  660.  (c)  Moore  v.  Platel,  7  Beav. 

(A)  Ordinet  Can.  296.  585. 
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citor  of  the  suitors'  fund  might  be  named  guardian, 
with  an  intimation  that  the  wife's  solicitor,  Mr.  Addisy 
should  act  under  him. 

The  Masi'Er  of  the  Rolls.  I  cannot  think  that  the 
Plaintiff's  solicitor  would  be  a  proper  person  to  be 
appointed  guardian,  to  put  in  the  Defendant's  answer, 
and  defend  the  suit  for  him. 
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I  have  no  objection  to  appointing  the  solicitor  of  the 
suitors'  fund ;  but  I  will  in  no  way  whatever  interfere 
with  the  exercbe  of  his  discretion. 


HARGRAVE  v.  HARGRAVE. 


npHE  testator  devised  real  estates  to  his  son  John  for 
*^    life,  with  remainder  to  JohCs  children,  as  tenants 
in  common  in  tail. 


The  Plaintiff,  John  Bobcrt  Hargrove  (an  infant),  by 
this  bill,  insisted,  that  he  and  the  defendant,  William  «Z 
Hargrave,  as  the  only  two  children  of  the  testator's  son 
John,  were  entitled  to  the  estate.  The  bill  stated  the 
existence  of  outstanding  terms  which  prevented  the 
Plaintiff  proceeding  at  law,  and  it  prayed  a  partition  of 
the  estate,  an  account  of  n  moiety  of  the  rents  (the  De» 
fendant  having  been  in  the  possession  of  the  whole),  and 
for  a  receiver  and  an  injunction  to  restrain  the  setting 
up  of  the  outstanding  terms. 


^far.  27,  28. 

A  receiver  of 
a  moiety  of  an 
estate,  claim- 
ed by  the 
Plaintiff  as 
tenant  in 
common  with 
the  Defendant, 
who  was  in 
possession  of 
the  whole, 
granted,  under 
the  circum- 
stances. 


The  Defendant  insisted  that  the  Plaintiff  was  illegiti- 
mate) that  he  had  been  born  at  a  period  when  the  tes- 
Nn  S  tator's 
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9. 

Hargratb. 


Utor^s  son  Jchn  had  no  intercourse  with  bis  wife  and 
was  resident  abroad,  while  bis  wife  was  resident  in 
England.  Tbe  Defendant  admitted  be  was  in  receipt 
o^the  whole  rents. 


An  issue  as  to  the  Plaintiff's  legitimacy  had  been 
directed,  and  which  had  been  found  in  his  &vour,  and 
pending  an  application  for  a  new  trial  {h), 

Mr.  Turner  and  Mr.  Kyle  moved  for  an  injunction  to 
restrain  the  Defendant  from  receiving  the  rents  of  a 
moiety,  and  for  a  receiver  of  tbe  rents  and  profits  of  a 
moiety  of  the  estate,  and  that  the  tenants  might  attorn 
as  to  a  moiety  thereof,  and  pay  a  moiety  of  their  rents 
to  the  receiver,  and  that  the  receiver,  as  to  such  moiety, 
might  be  at  liberty  to  manage,  as  well  as  set  and  let  the 
same,  with  the  approbation  of  the  Master. 

They  cited  Calvert  v.  Adams  (a),  Evelyn  v.  Evelyn  (i), 
Lowndes  v.  Baddington  (c),  Taylor  v.  Jardine.  {d) 

Mr.  R.  Perry  argued,  that  a  receiver  of  a  moiety 
could  not  be  appointed ;  for  **  how  (as  was  observed  by 
Lord  Northington)  could  a  receiver  let,  set,  or  distrain, 
or  take  any  step  without  the  consent  of  the  other  co- 
parcener." WilUmghby  v.  WiUoughby,  (e)  He  observed 
that  in  Tyson  v.  Eairclxmgh  (^)  Sir  John  Leach  said  :  "  I 
may  observe  that,  even  in  the  case  of  an  actual  ex- 
clusion of  one  tenant  in  common  by  another,  I  doubt 
whether  this  Ck>urt  would  appoint  a  receiver.     If  it 

were 


lb)  lb.  800. 

(c)  3  Dan.  C%.  Pr.  417.  (1 
Ed.) 

(d)  8  March,   1640.      Reg. 
Lib.B.  fo.447. 


(e)  2  Dick.  478.  n. 
(g)  %Sm.^  St.  142. 
(h)  See  next  case,  p.  552. 
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were  an  exclusion  which  amounted  to  an  ouster  at  law, 
the  party  complaining  must  assert  at  law  his  legal  title. 
If  it  were  not  such  an  exclusion,  this  Court  would 
compel  the  tenant  in  common  in  receipt  of  the  rents  to 
account  to  his  companion ;  but  would  not,  I  think,  act 
against  his  legal  title  to  possession ;  and  the  reason  is, 
because  the  party  complaining  may,  at  law,  relieve  him- 
self by  the  writ  of  partition.  It  is  upon  this  ground 
that  this  Court  has  constantly  refused  to  restrain  a 
tenant  in  common  from  cutting  timber,  or  doing  any 
other  act  not  amounting  to  destruction." 
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Hargraye 

V, 

Hargraye. 


He  argued,  that  the  notice  of  motion  did  not  merely 
appoint  a  person  to  receive  the  infant's  share  of  the 
proceeds  from  the  party  in  possession,  but  actually 
displaced  the  possession  of  the  other  tenant  in  common, 
which  Lord  Eldofi^  in  Lomides  v.  Baddit^on  {a\  ap- 
peared to  have  carefully  avoided. 

Mr.  Turner  in  reply. 

The  Master  of  the  Rolls  said  he  would  examine  the 
cases  and  give  his  judgment  on  a  future  day. 


The  Master  qf  the  Rolls  said  that  the  Plaintiff    Mardi^. 
might  take  the  order. 

(fl)  3  Ban.  Pr.  417  n. 


Note.  — jy/Tft?/  v.  AnderUm,  4  B,  C,  C,  414. ;  MUbank  v.  Revett^ 
2  Mer.  405. ;  Smith  v.  Lyster^  4  Beaoan,  227. 
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1846. 


JL 


HARGRAVE  v.  HARGRAVE. 


the  question  of  the  legitimacy  of  the  PiainUflT* 


A%  8.23.25. 

26. 

Nov,  4, 5. 

Observations    HPHIS  was  a  motion  for  a  new  trial  of  an  issue  upon 

as  to  the 
nature  and 
extent  of 
proof  neces- 
sary to  es- 
tablish a  case 
of  adulterine 
bastardy,  and 
as  to  what 
kind  of  evi- 
dence is  ad- 
missible in 
such  cases. 

A  child 
bom  of  a  mar- 
ried woman  is, 
in  the  first 
instance,  pre- 
sumed to  be 
legitimate. 
The  presump- 
tion thus  esta- 
blished by  law, 
is  not  to  be 
rebutted  by 
circumstances 
which  only 
create  doubt 
and  suspicion, 
but  it  may  be 
wholly  re- 
moved by 

shewing  that  the  husband  was,  Ist.  Incompetent.  2.  Entirely  absent,  so  as  to 
have  no  intercourse  or  communication  of  any  kind  with  the  mother.  3.  Entirely 
absent  at  the  period  during  which  the  child  must,  in  the  course  of  nature,  have  been 
begotten.  4.  Only  present  under  circumstances  as  afford  clear  and  satisfactory  proof 
that  there  was  no  sexual  intercourse.  Such  evidence  as  this  puts  an  end  to  the 
question  and  establishes  the  illegitimacy  of  the  child  of  a  married  woman. 

It  is,  however,  very  difficult  to  conclude  against  the  legitimacy,  in  cases  where 
there  is  no  disability  and  where  some  society  or  communication  is  continued  between 
husband  and  wife  during  the  time  in  question,  so  as  to  have  afforded  opportunities  of 
sexual  intercourse  ;  and  in  cases  wtiere  such  opportunities  have  occurred,  and  in 
which  any  one  of  two  or  more  men  may  have  been  the  father,  whatever  probabilities 
may  exist,  no  evidence  can  be  admitted  to  shew  that  any  man,  other  tlian  the 
husband,  may  have  been,  or  probably  was,  the  fatherof  the  wife's  child.  Throughout 
the  investigation  the  presumption  in  favour  of  the  Intimacy  is  to  have  its  weight 
and  influence,  and  the  evidence  against  it  ought  to  be  strong,  distinct,  satisfactory, 
and  conclusive. 


Mr.  Kinderdey  and  Mr.  IL  Perry^  for  the  Defendant, 
in  support  of  the  application. 

Mr.  Turner^  Mr.  Butt^  and  Mr.  Kyle^  for  the  Plaintiff, 
in  opposition  to  the  motion. 

Goodright  d.  Stevens  v.  Moss  («),  Morris  v.  Davies  (6), 

TAe  Queen  v.  T/ie  InJiabiiants  of  Man^ld{c)y  Cleeoc  v. 

Gascoigne  {d)^  Locke  v.  Colman  (e\  Tatham  v.  Wright  (g), 

Viscount  Lorton  v.  Earl  of  Kingston  (/i),  McGregor  v. 

Topham  (i),  Wilson  v.  Deddard{k)j  White  v.  Wilson  [1), 

Stace  V.  Mabbot  (m),  Mudd  v.  Suckermore.  (n) 

The 

(a)  Cotvp.  591.  (h)  5  CL  4"  2^.  p.  340. 

lb)  5  a.  *  rm.  163.  (0  3  Hare,  488. 

(c)  1  Q.  B.  7?£p.444.  Ik)  12  iSimiw,  28. 

(rf)  1  Avibl,  323.  (/)  13  Vet.  87. 

\e)  2  MyL  *  Cr.  42.  (»0  2  Vet.  sen.  552. 

(g)  2  Rusi.  4-  Mi/L  1.  (n)  Unreported. 


CASES  IN  CHANCERY. 
The  Master  of  the  Rolls  reserved  bis  judgment. 


The  Mastzr  of  the  Rolls*  Hargbave^ 

This  case  came  on  upon  a  motion  for  a  new  trial,    '^  *^^^^  ^ 
upon  a  question  of  legitimacy* 

The  Plaintiff,  John  Robert  Hargrave^  was  born  on 
the  17th  day  of  November  1836,  and  is  the  son  of  Maty 
HargravCi  formerly  Maty  Snow^  who,  at  the  time  of  the 
Plaintiff's  birth,  was  the  wife  of  John  Hargrave  now 
deceased. 

The  Defendant,  William  Joscelyne  Hargrave^  is  ad- 
mitted to  be  the  legitimate  son  of  the  same  John  Har- 
grave  and  Mary  his  wife. 

The  Plaintiff,  as  the  son  of  John  Hargrave  his 
mother's  husband,  claims  to  be  entitled,  as  tenant  in 
common  with  the  Defendant,  to  certain  real  estate, 
which,  by  the  will  of  Thomas  Hargrave^  deceased,  was 
devised  to  John  Hargrave  for  life,  with  remainder  to  his 
children,  as  tenants  in  common  in  tail. 

John  Hargrave  was  married  to  Maiy  SnoWf  the  Plain- 
tiff's mother,  on  the  4lh  day  of  December  1816.  They 
ceased  to  live  together  in  the  month  of  July  1824 ;  but 
some  intercourse  or  communication  took  place  between 
them,  from  that  time  until  the  death  of  the  husband, 
which  happened  on  the  26th  day  of  March  1840. 

It  is  alleged  by  the  Plaintiff  that  there  were  four 
children  of  the  marriage,  viz.  Thomas  Hargrave,  who 
died  on  the  ISth  of  July  1835,  the  Defendant  William 
Joscdyne  Hargrave^  Emily  Hargrave  who  died  on  the 
3d  of  July  1835,  and  the  Plaintiff  himself,  born,  as  I 
have  said,  on  the  17th  of  Novemba'  1836. 

The 
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1846.  The  Defendant  contends,  that  the  Plaintiff  is  ill^ti- 

mate,  and  that  he  is  himself  the  only  l^itimate  child  of 
™-».«     the  marriage. 
Hargratb.  • 

When  the  cause  came  on  to  be  beard,  an  issue  was 
directed  to  try  whether  the  Plaintiff  was  or  was  not  the 

son  of  John  Hargrove. 

The  trial  took  place  before  the  late  Lord  Chief  Jus- 
tice of  the  Court  of  Common  Pleas,  on  the  7th  day  of 
February  last,  and  the  jury  found  a  verdict  for  the 
Plaintiff. 

The  Defendant  asks  for  a  new  trial  on  several 
grounds : — 

L  lliat  there  are  two  witnesses  whose  testimony  is 
material,  who  were  not  and  could  not  be  examined  at 
the  trial,  but  might  now  be  examined. 

2.  That  some  evidence  was  improperly  rejected  by 
the  learned  Judge. 

S.  That  there  was  some  error  in  his  direction  to  the 
jury. 

4.  That  the  verdict  was  against  the  weight  of  evi- 
dence, or  that  the  evidence  was  not  sufficient  to  sup- 
port it. 

Cases  of  this  kind  are  often  very  difficult  of  investiga- 
tion ;  the  evidence  adduced  upon  them  often  leads  to 
very  doubtful  results,  and  if  it  were  not  for  the  rules 
and  presumptions  of  law,  which  are  resorted  to,  it  would 
frequently  be  impossible  to  arrive  at  any  satisfactory 
conclusion.  ' 

A  child 
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A  child  born  oF  a  married  woman  is,  in  the  first        1846. 
instance,  presumed  to  be  legitimate.     The  presumption     ^^^^"^"^^^ 
thus  established  by  law  is  not  to  be  rebutted  by  circum-  v. 

stances  which  only  create  doubt  and  suspicion ;  but  it  ^^*®*ayb. 
may  be  wholly  removed  by  proper  and  sufficient  evi- 
dence, shewing  that  the  husband  was:  1.  Incompetent; 
2.  Entirely  absent,  so  as  to  have  no  intercourse  or  com- 
munication of  any  kind  with  the  mother ;  S.  Entirely 
absent,  at  the  period  during  which  the  child  must,  in 
the  course  of  nature,  have  been  begotten ;  or,  4.  Only 
present,  under  such  circumstances  as  afford  clear  and 
satisfactory  proof  that  there  was  no  sexual  intercourse. 
Such  evidence  as  this  puts  an  end '  to  the  question,  and 
establishes  the  illegitimacy  of  the  child  of  a  married 
woman. 

It  is,  however,  very  difficult  to  conclude  against  the 
legitimacy,  in  cases  where  there  is  no  disability,  and 
where  some  society  or  communication  is  continued  be- 
tween husband  and  wife  during  the  time  in  question,  so 
as  to  have  afforded  opportunities  of  sexual  intercourse ; 
and  in  cases  where  such  opportunities  have  occurred, 
and  in  which  any  one  of  two  or  more  men  may  have 
been  the  father,  whatever  probabilities  may  exist,  no 
evidence  can  be  admitted  to  shew,  that  any  man  other 
than  the  husband  may  have  been,  or  ptobably  was,  the 
father  of  the  wife's  child.  Throughout  the  investiga- 
tion, the  presumption  in  favour  of  the  legitimacy  is  to 
have  its  weight  and  influence,  and  the  evidence  against 
it  ought,  as  it  has  been  justly  said,  to  be  strong,  dis- 
tinct, satisfactory,  and  conclusive. 

In  the  course  of  the  investigation,  I  apprehend  that 
evidence  of  every  kind,  direct  or  presumptive,  may  be 
adduced,  for  the  purpose  of  shewing  the  absence  of 
sexual  intercourse,   which,   in  cases  where  there  has 

been 
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1846.  been  some  society,  intercourse  or  access,  has  been  called 

jj^"*"*^"^  non-geuerating  access.     We  have,  therefore,  to  attend 

V.  to  the  conduct  and  the  feelings,  as  evidenced  by  the 


Hargravs. 


conduct  of  the  parties  towards  each  other  and  the  off» 
spring,  and  even  to  the  declarations  accompanying  acts, 
which  are  properly  evidence.  Such  circumstances  are 
of  no  avail  against  proper  evidence  of  generating  access; 
but  they  may  have  weight,  when  the  effect  of  that  evi* 
dence  is  doubtful.  If  the  weight  is  not  such  as  to  con- 
vince Uie  minds  of  those  who  have  to  determine  the 
matter,  the  effect  may  only  tend  to  shake,  without  re- 
moving, the  presumption  of  legitimacy,  which  in  such  a 
case  must  prevail* 

In  the  present  case,  for  some  years  before  the  birth 
of  the  Plaintiff,  his  mother's  husband  usually  resided 
in  France^  though  he  was  in  the  habit  of  coming  to 
England^  I  think  frequently.  He  had  affairs  here,  and 
attended  to  them  personally;  and  he  seems  to  have 
had,  at  least,  occasional  communications  with  his  wife* 
Whether  he  had  such  a  communication,  at  such  a  time, 
that  he  might  have  been  the  father  of  the  Plaintiff,  is 
the  question.  The  Plaintiff  was  born  on  the  1 7th  of 
Ncroemba'  1836.  The  mother's  husband  was  in  Eng^ 
land  in  the  year  1836,  on  the  10th  of  January^  the  3d 
ofMarchj  the  4th  ofApri!^  and  the  10th  and  1 1th  of  May. 
Where  he  was  on  the  intermediate  days  does  not  so 
distinctly  appear;  but  there  is,  I  think,  sufficient  proof 
that  he  was  at  least  itifra  quatuor  naria  during  a  period 
when  he  might  have  become  the  father  of  the  Plaintiff 
Under  the  circumstances,  however,  this  is  not  enough. 
Though  in  England^  had  he  or  can  he  reasonably  be 
supposed  to  have  had  intercourse  with  her  ?  On  this 
subject  there  is  some  evidence. 


In 
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In  the  year  1886,  Mrs.  Hargrove  lodged  at  No.  1. 
Baal  Zephon  Street.  The  witness,  Elizabeth  Halyer^ 
had  lodgings  in  the  same  house,  and  had  become 
acquainted  with  her*  Opposite  to  the  same  house,  in 
the  same  street,  the  witness,  Sarah  Payne^  lived,  and 
kept  a  green-grocer's  shop.  Sarah  Payne  says,  whilst 
she  lived  there,  a  man  came  and  asked  her  if  she  knew 
Mrs.  Hargrave ;  she  answered  in  the  affirmative,  and 
pointed  out  the  house.  She  saw  him  enter  the'  house, 
and  afterwards  sit  at  the  window  of  Mrs.  Hargrav^s 
room.  She  never  saw  him  again  ;  but  in  a  day  or  two 
afterwards,  Mrs.  Hargrave  told  her  that  tlie  gentleman 
she  had  sent  across  was  her  husband.  She  says  that 
the  time  of  this  occurrence  was  in  1835  or  18SG,  and 
she  thought  it  must  have  been  the  latter  end  of  the 
yean 

Mrs.  Halyer  is  more  distinct,  she  saw  a  man  come 
across  from  the  green-grocer's  shop ;  lie  knocked  at  the 
door  (i.  €.  at  the  door  of  the  house  No.  1.),  she  answered 
it,  and  he  asked  for  Mrs.  Hargrave,     Mrs.  Hargrave 
came  down  and  said  to  the  man,  "  Holloa  Jack,  what 
in  the  name   of  fortune  brought  you   here?"      She 
seemed  surprised  to  see  him,  but  after  a  few  words 
passed,  they  went  up  stairs  together.     The  witness  saw 
the  man  again  when  he  came  down ;  it  might  be  an  hour 
or  an  hour  and  a  half.     He  came  down  with  Mrs. 
Hargrave  and  said,  **  Well  mother,   I  shall  be  here 
again  in  six  weeks,"  and  he  went  away,  apparently  on 
friendly  terms  with  her,  and  after  he  was  gone,  Mrs. 
Hargrave  informed  her  it  was  her  husband;  but  the 
witness   had  never  seen  the  man   before*     She   states 
positively,  that  the  occurrence  took  place  in  Pehniary 
1836. 


1846. 


Hargbavb 
Hargrave. 


On 
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1846.  On  the  Srd  March  following,  Hargrove  was  at  the 

^^^^     Ship  Tavern^  and  he  told  the  waiter,  Urwood^  that  when 
V.  he  came  again,  he  should  bring  Mrs.  Hargrave.     He 

Hargratb.  returned  on  the  Srd  of  May ;  he  had  then  a  lady  with 
him,  and  they  stayed  together,  living  as  man  and  wife, 
till  the  10th  or  11th.  She  left  the  night  before  him. 
The  waiter  took  her  to  be  Mrs.  Hargraoe.  Mr.  Rusby, 
who  had  kept  the  Ship  Tavern  for  thirty-eight  years, 
knew  Hargravej  who,  though  coming  from  abroad, 
frequented  his  house,  and  was  there  three  or  four  times 
a  year,  sometimes  more.  He  saw  Mrs.  Hargrave  many 
times,  and  saw  her  with  Mt^Hargrave^  at  the  hotel, 
several  times  between  1834  and  1838.  John  Hargrove 
always  slept  at  the  hotel ;  when  Mrs.  Hargrave  came  in, 
she  would  go  to  the  sitting*room  up  stairs.  He  once 
shewed  her  into  the  room  ;  once  or  twice  be  saw  her  go 
up  stairs.  He  saw  her  walk  in  and  out  on  other  occa- 
sions, and  never  saw  her  turned  away  from  the  door, 
but  does  not  know  who  was  with  Hargrave  in  May. 
Has  no  doubt  he  saw  Mrs.  Hargrave  seyeral  times  in 
several  years. 

Upon  this  evidence,  it  appears  not  to  be  proved,  that 
Hargrave  was  the  visitor  received  by  Mrs.  Hargrave  in 
February  18S6.  She  told  the  two  witnesses,  Payne  and 
Halyerf  that  he  was,  but  neither  of  them  knew  him,  so 
as  to  give  any  evidence  of  identity.  And  again,  it  is  not 
proved  (if  the  time  and  other  circumstances  made  it  im- 
portant to  prove  it),  that  Mrs.  Hargrave  was  the  woman 
with  whom  Hargrave  was  at  the  hotel  in  May  18S6. 
The  waiter  and  the  housekeeper  took  her  to  be  so ;  but 
Rusby^  who  knew  Mrs.  Hargrave^  does  not  know  who 
was  with  Hargrave  in  May^  and  he  does  not  appear  to 
have  been  asked,  whether  he  ever  saw  the  woman  who 
was  then  with  him. 

There 
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There  was  no  concealment  as  to  the  pregnancy  of        1846. 

Mrs.  Harfnrave^  or  the  birth  of  her  child,  and  about  six     ,_     ^""^^ 
^        '  '         ,  Habgraye 

or  seven  months  after  the  child  was  born,  his  mother  v. 

caused  him  to  be  baptized  by  the  name  of  ^^  John  Robert^ 
son  oijohn  and  Mary  HargraveJ^ 


Harorayb. 


I  have  found  nothing  in  the  circumstances  under  which 
the  separation  took  place,  or  in  the  character  or  con- 
duct of  Hargravef  or  in  the  nature  of  the  communications 
which  took  place  between  him  and  his  wife,  which  render 
such  an  intercourse  as  the  Plaintiff  alleges  to  have  taken 
place,  in  any  considerable  degree  improbable ;  and  if  I 
were  lx>und  to  decide  the  case  upon  the  evidence  as  it 
stands,  I  should  determine  in  favour  of  the  legal  infer- 
ence of  legitimacy,  which  I  do  not  think  would  be 
affected  by  the  alleged  adultery  of  the  wife,  even  if  it 
were  proved,  {a) 

.  Nevertheless,  as  there  rests  upon  the  case  a  degree  of 
obscurity,  which  perhaps  may,  and  if  it  can,  ought  to  be 
removed ;  and  as  it  appears  probable,  that  there  may  be 
additional  evidence  on  both  sides,  I  am  disposed  to  allow 
this  case  to  be  tried  again,  and  the  rather,  because  the 
late  Lord  Chief  Justice  Tindal,  before  whom  the  trial 
was  had,  had  for  a  time  at  least,  some  doubt,  whether  the 
verdict  was  justified  by  the  evidence ;  a  doubt  which 
I  am  bound,  in  favour  of  the  Plaintiff,  to  say,  might  • 
have  been  removed,  if  the  time  for  further  consideration, 
which  he  desired,  had  been  allowed  to  him;  but  we  un- 
fortunately lost  that  eminent  judge  before  he  had  an 
opportunity  of  giving  the  case  the  further  attention, 
which,  after  communication  with  me,  he  had  consented 
to  bestow  upon  it 

Let  the  parties  proceed  to  a  new  trial  of  the  same 
bsue. 

(a)  BwyY.PhilpoU,  2  MtfU  ^  K.  d49. 
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j„^  29.  NORMAN  r.  STIBY. 

Upon  general   npHIS  cause  came  on  upon  demurrer  to  the  bill,  which 

cSSir^Mi-^  stated  to  the  following  effect:  — 

dering  there 

point  for  deci-      ^^  1805,  Parsons,  in  consideration  of  5105/.,  sold 

sionatthe       jmd  conveyed  to  Young,  an  estate,  and  he  entered  into 
hearing  of  the  V.        .  .         rwT  , ,      ,r  i  . 

cause,  over-      covenants  for  title.     To  enable  Young  to  complete  the 

mi^eMa^    purchase,  Mrs.  Davidge  advanced  him   5000t   which 
ing  the  point    was  secured  by  mortgage  by  demise  of  the  estate  and  by 

heariM.    ^      ^^®  covenant  of  Youfig  to  pay. 
In  1805, 

chased  an  Parsons  turned  out  to  be  tenant  for  life  only,  and 

estate  with       j^jj^,.  |jjg  death,  and  in  1809,  Young  was  evicted. 
the  money  of  »  o 

C.  JD.,  and 

mortgage  to  Young  died  in   1812,  and  ^iio//  was  his  executor. 

secure  the        Mrs.  Davidge  died  in   1816;  ^A&>//  and  John  Davidge 
amount.  A,B,  t%i  .     .i*.  i     i 

was  evicted,      y^ere  her  executors,  and  the  two  Flamtins  and  three 

iQ^o*^  41®^"*  other  persons  were  residuary  legatees.    John  Davidge 

died  in  1816.    died  in  1835,  and  Abbott  then  became  sole  executor 

ImaZ"^'    ^*^  °f  Y<m„g  and  Mrs.  Davidge. 
presented  both 

C.  n.,  and  in        ^^  April  1883,  Abb(^t  and  JoAn  Davidge  accounted  to 

^  w^h*"?^^"   the  Plaintiffs  and  the  other  residuary  legatees  for  tlie 

under  the  co-    residuary  estate  of  Mrs.  Davidge  and   obtained  a  re- 

yenant  for        lease,  but  they  did  not  disclose  the  existence  of  the 

title,  a  clami  ^ 

against  the       mortgage  debt  of  5000/.    Abbott  died  in  1844,  and  the 

estote,  for  the  Defendants  Stiby,  Granger,  and  Warman,  were  his  exe- 

amount  of  the  CUtors. 

purchase  "SV^^ 

money.     The 

residuary  legatees  of  C  2>.  filed  a  bill  in  1846  against  the  representatives  to'recover 

the  amount ;  the  Court  thought,  that  there  was  so  much  probability,  at  least,  of  their 

ultimately  establishing  their  equity,  that  it  overruled  a  demurrer  to  the  bill,  leaving 

the  question  open  at  the  hearing. 
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We  must  now  return  to  the  debt  of  5000/.  and  to  the  184?6. 
circumstances  which  subsequently  took  place  relative 
thereto,  which  were  substantially  as  follows  : — After  the 
death  of  Parsons  in  1808,  a  suit  of  Cox  v.  King  {a)  was 
instituted  in  this  Court  for  the  administration  of  his 
estate,  and  in  which  a  decree  was  made  in  1810  for 
taking  the  accounts.  Under  this  decree,  Young  went 
in  and  claimed,  by  virtue  of  the  covenants  for  title  con- 
tained in  his  conveyance,  the  sum  of  5105/.  and  the 
costs  of  two  actions  of  ejectment.  Great  delay  took 
place  in  the  prosecution  of  the  suit  of  Cox  v.  King  ; 
but  the  executors  of  Abbott  having  during  the  last  year 
prosecuted  the  claim  of  Young  against  the  assets  of 
Parsons  in  the  Master's  Office,  it  had  recently  been 
allowed  to  the  extent  of  5105/.  only^ 

By  this  bill,  filed  in  June  1846  by  two  of  the  residuary 
legatees  of  Mrs.  Davidge^  the  Plaintiffs  prayed,  that  the 
money  recovered  in  Cox  v.  King  might  be  applied  in 
payment  of  the  5000/.  lent  by  Mrs.  Davidge  to  purchase 
the  estate,  and  a  declaration  that  the  mortgage  debt 
formed  a  lien  thereon,  and  for  payment  of  the  deficiency 
out  of  the  estate  of  Young,  or  for  payment  of  the  whole 
out  of  the  estate  of  Young. 

The  bill  alleged,  that  Young  had  paid  interest  until 
his  death  (1812),  that  the  conveyance  and  mortgage  had 
come  into  the  possession  of  Abbott  as  representative  of 
Davidge,  and  had  been  made  use  of  by  his  executors  in 
establishing  the  claim  in  Cox  v.  Jfi'ng. 

To  this  bill,  the  executors  of  Abbott  (who,  it  must  be 
observed,  were  also  the  representatives  both  of  Young 

and 
(a)  See  ante,  p.  530. 
Vol.  IX.  O  o 
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1846.       and  Mrs.  Davidge)  filed  a  general  demurrer  for  want  of 
equity. 

Mr.  Roupell  and  Mr.  G.  L.  Mussell,  in  support  pf  the 
demurrer.  The  Plaintiffs'  claim  is  barred  by  the  Statute 
of  Limitations.  Where  it  appears  on  the  face  of  the 
bill,  that  the  cause  of  suit  accrued  more  than  six  years 
before  the  filing  of  the  bill,  a  Defendant  need  not  plead 
the  statute,  but  may  demur;  Hoare  y.  Peck,  {a)  The 
statute  commenced  running  in  1812,  on  the  death  of 
Young f  since  which  time  there  has  not  been  any  acknow- 
ledgment or  payment  of  interest*  When  the  time  once 
begins  to  run,  it  continues,  notwithstanding  any  subse- 
quent disability ;  Doe  dem.  Duroure  v.  Jones  (i),  Battley 
V.  Faulkner  (c),  Rhodes  v»  Smethurst  (rf),  Freake  v.  Crane- 
feldt  {e) ;  and  even  the  union  of  characters  in  Abbott  will 
not  avail  to  prevent  the  continued  operation  of  the  statute. 
Treating  the  Plaintiffs  as  suing  for  a  legacy,  or  a  por* 
tion  of  the  residue,  the  Statute  of  Limitations,  S  &  4 
JV.  4.  c.  27.  s.  40.,  is  applicable,  and  not  only  is  it  a  bar 
to  the  remedy,  but  the  right  is  extinguished ;  Piggott  v. 
Jefferson,  (g)  The  great  length  of  time  and  laches  are 
of  themselves  a  bar ;  Portlock  v.  Gardner.  (A) 

Mr  Kindersley  and  Mr.  Glasse,  in  support  of  the  bill. 
The  Statute  of  Limitations  has  no  application  to  this 
case,  for  Abbott^  being  the  representative  both  of  Mr. 
Young  and  Mrs.  Davidge^  must  be  assumed  to  have  per- 
formed his  duties  to  both,  and  the  union  of  the  two 
characters  of  debtor  and  creditor  prevents  the  operation 

of 

(a)  6  Simons,  51.  Sheppard  v.  Duke,  9  Sm.  S67. ; 

(b)  '4  Term  R,  300.  Prior  v.  Homiblow,  2Y.^  Coil. 

(c)  3  Bam.  ^  Aid.  288.  (Exch.)  200. ;  Phill^o  v.  JWiin- 

(d)  4  Mee.  ^  W.  42.  ningt,  2  Mtfl.  ^  Cr.  309. 

(e)  3  Mt/L  4-  Or.  499.  (h)  1  Hare,  594. 
(g)  12  Simons,  26.,  and  see 
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of  the  Statute  of  LimitatioDS ;  Burreli  v.  The  Earl  of       1846. 
Egremont.  [a)  ^^^^ 


Mr.  BoupeU  ia  reply. 

JTie  Master  rfihe  Rolls. 

Some  considerable  difficulty  may  ultimately  arise, 
from  the  peculiar  circumstances  of  this  case,  and  the 
length  of  time  which  has  elapsed ;  but  I  think  there  is 
not  much  difficulty  in  saying  what  ought  to  be  done  on 
the  present  occasion. 

A  person  of  the  name  of  Parsons  alleged  that  he 
had  a  right  to  sell  an  estate.  Young  was  disposed  to 
purchase  it,  and,  to  enable  him  to  do  so,  prevailed  on 
Davidge  to  lend  him  no  less  than  5000/.  out  of  the  whole 
purchase  money  of  5125A 

The  purchase  money  being  paid,  the  estate  was  con- 
veyed to  Youngs  and  on  the  following  day  a  deed  was 
executed  for  the  purpose  of  securing  to  Davidge  the 
money  she  had  lent.  By  this  deed  the  sum  of  5000/.  was 
secured  to  her  by  mortgage,  and  the  covenant  of  the 
mortgagor. 

If  things  had  remained  thus,  there  would  have  been 
nothing  extraordinary,  but  soon  after  it  appeared,  that 
the  vendor  had  no  title  beyond  a  life  estate,  and  that  he 
had  committed  a  gross  fraud,  by  mutilating  the  will 
under  which  he  claimed.  After  his  death  it  was  de- 
tected, and  the  persons  rightfully  entitled  under  the  will 
.  recovered  possession  of  the  estate,  by  means  of  actions 
of  ejectment.     In  consequence  of  this,  Youngy  who  had 

purchased 

(a)  7  Beavan,  205. 
Oo  2 


V. 

Stiby. 
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1846.        purchased  and  paid  for  the  estate  with  the  money  of 
Davidge  (except  as  to  \25U\  was  evicted. 

He,  of  course,  considered  himself  entitled  to  recover 
back  the  purchase  money,  and  in  a  suit  in  this  Court,  he 
carried  in  a  claim  for  the  5125/.,  and  for  the  costs  of  the 
ejectments;  and  his  claim  has  been  admitted  to  the 
extent  of  the  principal  sum.  According  to  the  allega- 
tions in  this  bill.  Young  paid  to  Davidge  the  interest  oa 
her  debt  down  to  the  time  of  his  death  in  1812;  his 
'  representative  was  Abbott ;  and  it  is  to  be  collected,  from 
the  statements  in  the  bill,  that  Abbott  paid  some  interest 
on  this  debt. 

Mrs.  Davidge  died  in  January  1816,  or  (as  it  has  been 
repeated  in  argument)  more  than  thirty  years  before 
the  filing  of  this  bill.  She  made  a  will,  by  which  she* 
gave  her  real  and  personal  estate  to  the  Plaintiffs,  and 
three  other  persons,  and  appointed  John  Davidge  and 
Abbott  her  personal  representatives.  Her  estate,  ex- 
clusive of  the  claims  in  respect  of  this  sum  of  5000/., 
was  accounted  for  and  divided,  and  a  release  was  exe- 
cuted to  the  executors  in  Aptil  1833 ;  and  John  Davidge, 
the  co-executor  o(  Abbott,  died  in  1835. 

By  some  accident,  not  accounted  for  in  this  case,  the 
claim  of  Young  in  Cox  v.  King  was  not  prosecuted  or 
made  effectual  until  very  recently.  It  has  been,  however, 
ultimately  established  to  the  extent  of  the  principal 
money.  Young,  who  bought  an  estate  wiih  the  other 
parties'  money,  and  has  suffered  a  loss  of  no  more  than 
125/.,  has,  by  his  legal  personal  representatives,  pro- 
ceeded to  recover  the  damage  sustained  by  the  loss  of  the 
estate ;  and  his  representatives  now  think  it  an  honest 
thing  to  soy : — "  true  it  is  that  Young  has  not  suffered,  for 

Mrs- 
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Mrs.  Davidge's  money  paid  for  the  estate;  nevertheless,  1846. 
we  will  apply  the  damages  recovered  for  the  loss  of  the 
property,  wholly  for  the  use  of  his  estate,  without  making 
her  estate  any  compensation  for  the  loss  it  has  sustained/' 
If  it  be  the  law  that  this  injustice  is  to  take  place,  the  law 
roust  have  its  course ;  but  let  us  at  least  be  satisfied  that 
the  law  is  so.  I  have  been  told  that  it  is  of  public  bene- 
fit to  give  the  Statute  of  Limitations  its  full  operation.  I 
agree  that  the  statute  discountenances  all  attempts  to 
rake  up  old  transactions ;  but  I  cannot  think  it  will  be  a 
matter  for  triumph,  if,  in  such  a  case  as  this,  where  all 
parties  have  been  equally  negligent,  the  law  should  in- 
flict such  a  hardship  on  those  claiming  under  Mrs. 
Davidge.  If  the  law  be  so,  the  court  must  apply  the 
rule,  though  it  must  regret  to  find  it  leads  to  such  hard- 
ship and  injustice. 

The  PlaintifiPs  say:  "your  claim  on  the  estate  of 
Parsons  being  founded  on  the  loss  of  our  money,  and 
the  proof  of  your  claim  being  established  only  by  the 
production  of  our  deeds,  we  have  a  right  to  have  the 
money  recovered  from  Parsons  placed  in  the  situation  of 
the  estate  which  has  been  lost,  and  applied  accordingly." 
Again  they  say,  "  your  right  to  recover  was  connected 
with  a  duty  which  you  owed  to  us,  and  you  cannot  re- 
ceive the  compensation  except  with  that  duty  attached 
to  it." 

I  do  not  say  that  this  will  turn  out  so ;  but  this  is  a 
proper  point  to  be  determined  at  the  hearing  of  the 
cause ;  and  it  is  not  necessary  for  me  now  to  decide  it. 

What  I  think  is  this,  that  there  is  so  much  prob- 
ability, at  least,  of  the  Plaintiffs  ultimately  establishing 
O  o  3  their 


566 


CASES  IN  CHANCERY. 


1846. 


their  equity,  that  I  ought  not  to  allow  this  demurrer ; 
and  I  will  leave  all  questions  on  the  Statute  of  Limit- 
ations open  at  the  hearing. 


Jult/  9,  10. 


HODGKINSON  v.  WYATT.  {a) 


The  Plaintiff    XN  1887,  the  PlaintiflF  lent  the  Defendant  the  sum  of 

lent  the  De-       1 

fendant  a  sum         600/.  upon  the  security  of  his  bond  and  a  deposit  of 

his'bonTand  ^^®  title-deeds  to  leasehold  property.  The  bond  was 
an  equitable  dated  the  7th  of  Janiuzry^  and  recited  that  the  600/L 
Th^bond  on    ^^^  ^^^^  ^V  ^^"  \^'^U  ^t  interest  afler  the  rate  of  5/. 

the  face  of  it,  per  cent  per  annum,  and  the  agreement  for  the  deposit, 
was  usurious,  ,,,.  .  *<i  <»■  « 

and  an  action    ^^^  the  condition  was,  for  the  repayment  of  the  600/. 

and  interest,  at  the  rate  of  5  per  cent,  to  be  computed 

from  theirs/  o{  January  1837. 


having  been 
brought  on  it, 
the  Plaintiff 
failed.    The 
Plaintiff  after- 
wards came 
into  equity, 
shewing  that 
the  bond  had 
been  errone- 
ously pre- 
pared, and 
that,  in  fact, 
the  contract 
was  not  usu- 
rious, and 
praying  that 
the  instru- 
ment might 
be  reformed, 
and  effect 
given  to  his 
equitable  de- 
posit.   The 

Court,  being  satisfied  of  the  error,  held,  that  the  Plaintiff  was  entitled  to  the  relief 
he  asked. 


The  Plaintiff  having  brought  an  action  on  the  bond, 
it  was  held  to  be  usurious,  on  the  ground  of  its  reserving 
more  than  5/.  per  cent,  the  money,  according  to  the 
bond,  having  been  advanced  on  the  7th  of  January^  and 
interest  at  5/.  per  cent  being  reserved  from  the  1st  of 
January.  There  being  a  security  on  land,  it  was  held 
that  the  security  was  not  protected  by  the  2  &  S  VicL 
c.  S7.  (i) 


(flf)  Ex  relatione. 


The 

(Jb)  Hodgkinson  v.    IVyatt,  4 
Q.  B.-Rep.  749. 
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The  Plaintiff  afterwards  filed  his  bill  in  this  Court, 
alleging  that  the  bond  was  not  according  to  the  agree- 
ment, and  that  the  reservation  of  the  interest  from  the 
1st  of  Jant^ry  had  been  inserted  by  accident  and  mis- 
take, under  circumstances  explained  in  the  bill  and 
proved  in  the  cause*  The  bill  prayed,  that  the  Plaintiff 
might  be  declared  an  equitable  mortgagee  of  the  lease- 
hold, —  and,  if  necessary,  that  the  bond  might  be  recti- 
fied, and  for  an  account  of  what  was  due, — and,  in 
default  of  payment,  that  the  Defendant  might  execute 
to  the  Plaintiff  an  assignment  of  the  premises  and  be 
foreclosed,  or  for  a  sale  and  payment. 

On  the  first  hearing  of  the  cause,  on  the  26th  of  May 
1845,  the  Defendant  consenting  (without  prejudice,  as 
after  mentioned)  to  pay  what  might  be  due  on  the 
bond,  an  account  was  directed  to  be  taken ;  but  the 
decree  was  to  be  **  without  prejudice  to  any  question  as 
to  the  validity  of  the  security,  and  the  rights  and  equi- 
ties of  the  Plaintiff,  and  to  all  questions  in  the  cause, 
as  well  on  the  part  of  the  Plaintiff  as  of  the  Defendant, 
with  reference  to,  and  so  far  only  as  such  several  matters 
might  relate  to,  or  affect,  the  costs  of  suit;"  and  the 
costs  were  reserved. 

The  Master  found  530/.  due  for  principal,  and  133/. 
for  interest,  and  the  Defendant  took  exceptions  to  his 
report,  which  were  overruled.  The  cause  then  came 
on  for  further  directions. 

Mr.  Kinda'sley,  Mr.  Turner^  and  Mr,  S.  P.  Whiter  for 
the  Plaintiff,  contended,  that  there  was  a  clear  error  in 
the  preparation  of  the  bond,  and  that  no  usury  was  in- 
tended: that  the  Court  had  authority  to  rectify  the 
bond,  and,  in  default  of  payment,  to  decree  a  foreclosure, 
O  o  4  with 
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1846.        with    the    costs  of   suit.       They   cited,    in   addition, 

^^^V""^^     Glasfitrd  v.  Laing  (a),  Buckley  v.  Guilbank  (i),  Nevi- 

V.  son  V.  lyhitiej/ {c)j  Ballard  v.  Oddey{d)j  Beaumotit  v. 

Wtatt.       Braml€y{e\   Ball  v.   Storie{g\   ExpaHt  Banglay{h)j 

Scott  V.  Nesbit.  {/) 

Mr.  Boupell  and  Mr.  Collins^  for  the  Defendant^  in- 
sisted that  the  bond  was  usurious  and  void,  Marsh  v. 
Mariindale  {Jc)y  Barnard  v.  Yotmg{l)y  Boberts  v.  7r^- 
nayne  (m\  and  that  the  point  having  been  already  de- 
termined at  law,  by  a  court  of  competent  jurisdiction, 
the  Plaintiff  had  no  right  afterwards  to  come  for  relief 
to  this  Court,  for  there  is  no  relief  in  Equity  upon  the 
omission  of  a  defence  at  law;  Ware  v.  Horwood{n). 
The  Defendant  did  not  object  to  pay  the  amount  found 
due,  but  he  insisted  on  these  objections,  as  relieving 
him  from  the  payment  of  the  costs  of  suit. 

Mr.  Kindersley^  in  reply. 

T?ie  Master  of  the  Rolls,  in  substance,  said :  — 
This  case  comes  on  under  very  peculiar  circumstances. 
The  Plaintiff  brought  his  action  on  a  bond  for  securing 
money  stated  to  have  been  advanced  on  the  7th  of 
January^  and  reserving  interest  from  the  1st;  and  this 
being  accompanied  by  a  security  on  land  was  held  to  be 
usurious. 

The 

(a)  1  Campbell,  149.  (i)  2  Cox,  183.,  and  2  B,  C. 

(b)  Cro.Jac.  677.  C.641. 

(c)  CVv).  Car.  501.  (k)  3  Bat.  ^  P.  154. 
Id)  2  Mod.  S07.  (/)   17  Vetey,  44. 
(e)  Turn.  ^  Ruu.  41.  (w)  Cro,  Jac.  507. 
(g)  i^m.SfSt.  210.  (n)   14  Vesey,  31. 
(A)  1  Roic,  168. 


Wyatt. 
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The  Plaintiff  afterwards  files  this  bill,  and  says,  "  the        1846. 
contract  for  the  security  and  real  intention  were  free    tJ^**^^**^"^ 
from  usury,*'  being  different  from  what  is  expressed  on  v 

the  bond,  and  he  prays  that  it  may  be  rectified.  If 
this  had  been  asked  before  the  trial  oF  the  action,  there 
could  be  no  doubt,  that  the  Court,  on  being  satisfied 
of  the  existence  of  the  error,  would  have  corrected  the 
instrument,  and  made  it  consonant  with  the  intention 
and  agreement.  The  question  is,  whether  it  is  now  too 
late,  and  whether  the  equitable  jurisdiction  is  to  be  ex- 
cluded ?     I  see  no  reason  why  it  should. 

The  Plaintiff  also  says,  I  lent  my  money  on  a  double 
security,  viz.,  on  the  bond  and  on  the  deposit  of  title- 
deeds,  and  I  now  claim  to  have  the  benefit  of  my 
equitable  security.  The  Defendant  insists  that  this 
Court  cannot  separate  the  two,  and  the  bond  having 
been  found  usurious,  the  whole  contract  is  usurious. 
Tlie  Plaintiff's  answer  is  this :  —  there  has  been  a  mis- 
take in  the  preparation  of  the  bond,  and  I  now  ask  that 
it  may  be  corrected. 

I  think  it  is  clear,  from  the  evidence,  that  a  mistake 
has  been  made  in  the  preparation  of  the  bond,  and  that 
the  real  contract  between  the  parties  was  free  from 
usury,  and  the  Plaintiff  is  now  entitled  to  have  it  set 
right. 

In  order  to  determine  the  question  of  costs,  it  is 
necessary  to  determine  who  was  in  the  wrong  and 
caused  the  litigation.  I  am  of  opinion  that  the  De- 
fendant was  in  fault,  and  he  must  therefore  pay  the  costs 
of  the  suit. 
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July\5,ie.29.  PAGE  V.  HORNE. 

Whether,after  riiHE  question  in  this  cause  was,  whether  parties  who 
of  a  marriage-  had  engaged  to  marry  and  had  executed  a  valid 

settlement,       settlement,  could  afterwards  before  marriage  revoke  it. 
which  18  not  ° 

executory,' the 

wife  have  ^^  March  1844,  a  marriage  had  been  agreed  upon 

power  before    between   the  Plaintiff  Janurs  Page  and    Catherine   M. 
the  solemmza-    _.,,  ...  °  .  _, 

tion  of  the        Reia^  who  was  entitled  to  a  sum  of  1500/.,  secured  by 

marriage  to       ^  mortgage  in  fee,  vested  in  her  father's  executor,  in 

qiuere.  trust  for  her. 

On  the  14th 
of  March^  in 
contemplation       By  indenture  dated  the  14th  of  March  1844,  after 

amor^ageln'  reciting  the  intended  marriage,  the  mortgage  was  trans- 
fee  was  con-  ferred  to  Home  and  Beaumont^  on  trust  for  Catherine 
veved  to 
trustees,  on  M.  Reidy  her  executors,  administrators,  and   assigns, 

certain  trusts    ^j^^jj  ^j^e  intended  marriage,  and  after  the  solemnization 

tended  wife,      thereof,  upon  the  trusts  of  an  indenture  of  settlement  of 

thp^^fp'n?"^    even  date, 
the  issue  ot 

the  intended 

the"'7th  of  "       2y  another  indenture,  also  dated  the  14th  oi  March 

March,  the       1844,  and  made  between  Mr.  Page  of  the  first  part, 

wife  revoked      Catherine  M.  Reid  of  the  second  part,  and  Home  and 

?  M.  ,^P?"  *      Beaumont  (trustees)  of  tlie  third  part,  after  reciting  the 
bill  by  the  .  -,    i  •  j     ,  .  . 

husband,  intended   marriage,  and  that  upon  the  treaty,  it  was 

morT*°V^wrtf  agreed,  that  the  mortgage  debt  should  be  transferred  to 

mariti,  the  Horne  and  Beaumont^  upon  the  trusts  after  declared, 

it  to'the  ^"^  and  reciting  the  transfer,  it  was  thereby  declared,  that. 

Master  to  in  consideration  of  the  intended  marriage,  the  trustees 

whatcircum-  should  stand  possessed  of  the  1500/.,   upon  trust  for 

stances  the        Catherine  M.  Reidy  her  executors,  administrators,  and 
revocation  had         .  .,     ,  ...  ,    _  .  ,       .,    . 

been  executed,  assigns,  until   the   said   intended  marriage   should    be 

solemnized. 
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solemnized,  and  after  the  solemnization  thereofy  upon        lS4f6. 

trust  for  the  separate  use  of  Catherine  M.  Reid  during 

the  joint  lives  of  herself  and  Mr.  Pag^,  without  power 

of  anticipation;  and  after  the  death  of  either  upon  trust 

for  the  survivor  for  life,  with  remainder  to  the  children 

of  the   marriage;  and   in  default,  for  the  survivor  of 

them,  the  intended  husband  and  wife. 

Before  the  marriage  took  effect,  it  was  proposed  to 
revoke  this  settlement,  and  accordingly,  by  deed  poll 
dated  the  27th  of  March  1844,  under  the  hand  and 
seal  of  Mr.  Page  and  Catherine  M.  Reid^  reciting  that 
the  said  intended  marriage  had  not  been  yet  solemnized, 
but  it  was  intended  shortly  so  to  be,  and  that  the  said 
Catherine  M.Reid^  with  the  privity  of  the  said  J.  A.Pagef 
was  minded  and  desirous  to  revoke  and  make  void  the 
trusts  contained  in  the  settlement,  so  far  as  regarded  the 
sum  of  1500/.,  to  the  intent  that  the  same  might,  on  the 
marriage,  become  vested  in  J.  A»  Page^  by  virtue  of  his 
marital  right:  —  It  was  witnessed,  ih^X Catherine M.Reid^ 
with  the  privity,  &c.,  and  J.  A.  Page^  did  revoke  and 
annul  the  trusts  of  the  settlement,  so  far  as  regarded  the 
sum  of  .1500/.,  and  declared  that  the  trustees  should  hold 
it,  on  trust,  for  Catherine  M.  Reid,  to  the  intent  and  pur- 
pose thereinbefore  expressed. 

The  parties  married  the  next  day  (28th  of  March 
1844).  There  were  no  children  of  the  marriage,  and 
the  trustees  of  the  settlement  having  declined  to  pay 
over  the  1500/.,  this  bill  was  filed  by  Mr.  Page  and 
Wagstaff  (a  mortgagee  under  him),  to  obtain  payment 
of  the  J  500/. 

Mr.  Kinderslej/f  Mr.  Turner,  and  Mr.  B.  Blundell,  for 
the  Plaintiffs.  Parties  engaged  to  marry  have  a  right 
to  vary  or  rescind  either  a  marriage  contractor  an  actual 

settlement. 
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ISifi.  settlement,  at  any  time  before  the  marriage  actually 
takes  place.  Every  such  a  contract  is  inchoate  and 
ambulatory  until  the  marriage  is  solemnized.  It  is 
clear,  they  may  annul  the  contract  or  settlement,  by 
refusing  to  marry  at  all ;  and  it  follows  that  they  may 
modify  it,  by  contracting  to  marry  on  terms  different 
from  those  first  arranged  between  them.  If  it  were 
otherwise,  such  a  contract  could  never  be  determined 
so  long  as  the  possibility  of  a  marriage  existed,  that  is, 
until  the  death  of  one  of  the  parties.  If  the  matter 
rested  in  contract  or  articles  only,  it  i^  settled  that  they 
may  be  varied  at  any  time  previous  to  the  solemnization 
of  the  marriage,  and  that  it  is  competent  for  parties  to 
enter  into  a  new  agreement.  Legg  v.  GMwire.  {a)  If 
a  marriage  contract,  founded  on  the  valuable  consider- 
ation of  subsequent  marriage,  be  revocable  until  the 
marriage,  it  follows,  that  an  actual  settlement  founded 
on  the  same  consideration  is  equally  so.  Who  has  a 
right  to  prevent  it  ?  The  contracting  parties  themselves 
have  an  undoubted  right  to  vary  their  own  agreement, 
and  the  possible  issue,  who,  until  the  marriage,  must  be 
regarded  as  mere  volunteers,  acquire  no  interest,  not 
only  until  the  marriage  takes  place,  but  until  it  takes 
place  on  the  terms  ultimately  agreed  upon  between  the 
only  parties  to  the  contract.  The  husband  and  wife 
have,  therefore,  the  power  of  varying  their  own  rights, 
and  of  defeating  any  interest  of  other  persons  who  are 
strangers  to  the  contract,  and  have  no  interest  in  the 
property  other  than  those  voluntarily  given  them. 
Where  two  parties  enter  into  an  agreement  for  the 
benefit  of  a  third,  who  is  no  party  to  the  contract,  then, 
although  neither  of  the  two  can  alone  defeat  the  rights 

of 

(fl)  Ca.  lemp,  Talb,  20^   and      liamsy  123. ;    Wesi  v.  Erritte^^ 
see  Parlyn  v.  Roberts,  J  Aniblor,      2  P.  WUUams^  349. 
314.;  Honor  V,  Honor,  I  P.  Wil" 
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of  the  third,  yet,  by  agreement  between  the  two,  those        184(5. 
rights  may  be  destroyed ;   Colyear  \.  The  Countess  of 
Mtdgrave.  (a) 

In  Robinson  v.  Dickenson  (&),  in  contemplation  of  a 
marriage  between  A,  and  ^.,  settlements  were  made  of 
real  estate  belonging  to  £.,  the  intended  wife,  and  of 
personalty  belonging  to  A,^  the  intended  husband,  upon 
uses  and  trusts,  which,  after  the  solemnization  of  the 
marriage,  were  to  arise  for  the  benefit  of  the  husband, 
wife,  and  their  issue ;  the  marriage  ceremony  was  per- 
formed, and  the  parties  lived  together  as  husband  and 
wife;  but,  after  the  lapse  of  more  than  a  year,  and 
before  the  parties  had  any  children,  the  marriage  was 
discovered  to  be  void,  and  they  executed  deeds  pur- 
porting to  revoke  the  former  settlement.  Some  time 
afterwards,  a  new  settlement,  in  contemplation  of  mar- 
riage, was  made,  including  the  same  property  as  the 
former,  but  different  from  the  former  in  the  interests 
given  to  the  issue,  as  well  as  in  other  provisions ;  the 
parties  then  intermarried,  and  there  was  issue  of  the 
marriage.  It  was  held,  that  the  first  settlement,  being 
founded  on  mistake  and  misapprehension,  was  not  bind- 
ing on  the  parties,  and  that  the  rights  of  the  issue, 
both  as  to  the  real  estate  and  the  personalty,  were 
regulated  by  the  second  settlement. 

In-  Beatson  v.  Beatson  (c)y  a  single  lady,  having 
under  a  will  a  general  power  of  appointment  over  a 
fund,  made  a  voluntary  appointment  of  it  to  trustees, 
in  trust  for  her  separate  use  for  life,  remainder  for  any 
husband  whom  she  might  marry  for  life,  remainder  for 
her  children  by  any  husband  or  husbands  whomsoever. 

A  few 

(a)  2  Keen^  81.  (0   12  Simons^  281. 

(5)  3  Ritssell,  399. 
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1846.  A  few  months  after  wards,  she,  being  still  unmarried, 
revoked  the  appointment  (although  she  had  not  reserved 
to  herseir  any  power  to  do  so),  and  made  another 
voluntary  appointment  of  the  fund  to  other  trustees,  in 
trust,  as  she  should  appoint  by  deed  or  will.  She  then 
married ;  and  afterwards,  by  virtue  of  the  power  re- 
served to  her  by  the  last  deed,  she  executed  another 
voluntary  deed,  by  which  she  declared  that  the  trustees 
of  the  prior  deed  should  stand  possessed  of  the  fund,  in 
trust,  as  she  and  her  husband  should  appoint,  and  in 
default,  in  trust  for  her  husband  and  herself  for  their 
lives,  successively,  remainder  for  their  children.  The 
fund  still  remained  in  the  names  of  the  trustees  of  the 
will.  The  Court,  in  a  suit  by  the  wife  and  the  last- 
mentioned  trustees,  against  the  husband,  the  trustees  of 
the  will,  and  the  trustees  of  the  first-mentioned  deed, 
decreed  (with  the  husband's  concurrence)  the  trustees 
of  the  will  to  transfer  the  fund  to  the  trustees  of  the 
last  deed  upon  the  trusts  thereof. 

Secondly.  The  right  to  revoke  or  alter  is  expressly 
provided  for  by  the  settlement,  for  the  property  is  dis- 
tinctly limited  ^^  in  trust  for  Catherine  M.  Reid^  her 
executors,  administrators  and  assigns,  until  the  said 
intended  marriage  shall  be  had  and  solemnized ;  ^  that 
is,  she  was  to  have  an  absolute  power  or  dominion  over 
the  property,  not  only  until  the  marriage,  but  until  a 
marriage  was  solemnized  according  to  the  then  existing 
agreement.  This  left  to  the  lady  the  absolute  power  of 
disposition  over  the  property  either  until  marriage 
generally,  or  until  a  marriage  upon  the  terms  then 
arranged ;  these  were  afterwards  varied,  and  the  event, 
taking  away  the  absolute  interest,  never  occurred. 


They 


CASES  IN  CHANCERY.  ,  575 

They  also  cited  fVard  v.  Audland.  {a)  184-6. 

Mr.  Hodgson  and  Mr.  Rens/iaw  for  ihe  trustees  of 
the  settlement.  The  question  in  this  case  is,  not  whe- 
ther a  variation  has  been  made  in  the  contract,  but 
whether  there  is  to  be  any  settlement  at  all  of  the  pro- 
perty. The  mortgage  was  vested  in  the  executor  of 
the  lady's  father,  and  protected  by  him ;  a  settlement 
was  made  with  his  consent,  and  afterwards,  without  any 
concurrence  on  his  part,  the  husband  and  wife,  by  a 
private  arrangement  between  themselves,  attempted 
wholly  to  defeat  it. 

'  The  Court  has  allowed  marriage  articles  to  be  varied 
before  marriage,  but  has  never  gone  beyond  that.  The 
reason  is  obvious  :  when  a  contract  is  executory,  volun- 
teers cannot  compel  its  performance ;  but  when  once  it 
is  perfected,  and  the  legal  estate  has  passed,  or  a  valid 
trust  has  been  declared,  the  matter  is  irrevocable,  and 
even  volunteers  are  entitled  to  insist  on  the  benefit  given 
them ;  Petre  v.  Esptnasse  (4),  Bill  v.  Cureton,  (c)  Here, 
the  mortgaged  estate  in  fee  was  conveyed  and  vested 
in  the  trustees,  upon  certain  declared  trusts,  to  arise 
on  the  marriage:  the  contract  was  executed  and  the 
deed  was  irrevocable.  In  Colyear  v.  The  Countess  of 
Midgrav€j  the  whole  rested  in  contract;  Boughton  v. 
Sandilands  (d)  shews,  that,  at  law,  the  first  settlement 
was  valid ;  and  the  relief  in  equity  was  granted  on  the 
ground  of  the  mistake  (^);  and  no  mistake  is  here  sug- 
gested. In  Ward  v.  Audlaiidy  the  legal  interest  had  not 
passed,  and  if  it  had,  the  remedy  was  at  law,  and  not 

in 


(a)  8  Simont,  571.,  8  Beaoan,  (c)  2  M^L  <J-  K.  503. 

201.,  and  C.  P.  Cooper^  146.  (d)  3  Taunton,  342. 

(6)  2  Myl.  *  K.  496.  (e)  3  Riut.  404. 
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1846.        in  equity.     In  Beatson  v.  Beatson  (a)  there  was  no  con- 
tract with  any  human  being,  and  no  consideration  at  all. 

ITTie  Master  of  the  Rolls.  Suppose,  after  such  a 
settlement  as  this>  the  parties  had  agreed  not  to  marry, 
and  had  released  each  other  from  their  engagements, 
and  had  married  other  persons,  and  had  afterwards 
become  single  and  then  married ;  in  such  a  case  could 
the  trusts  of  the  first  settlement  be  revived  ?] 

Some  such  question  arose  in  a  recent  case  of  Thomas 
V.  Brennan  before  the  Vice-Chancellor  Knight  Bruce,  [b) 
Next,  it  is  argued,  on  behalf  of  the  Plaintiffs,  that  there 
being  a  limitation  to  the  lady,  her  executors  and  ad- 
ministrators until  the  marriage,  she  retained  the  abso« 
lute  dominion  over  the  property,  and  had,  therefore,  the 
power  of  dealing  with  it  as  she  pleased  ;  but  it  is  to  be 
observed,  that  the  absolute  limitation  was  subject  to  the 
limitation  to  arise  on  the  marriage  taking  effect,  and 
which  she  had  no  power  to  defeat,  and  that  it  was  the 
mere  resulting  trust,  which  she  would  have  taken  in  the 
absence  of  any  direct  expressed  trust.  The  property 
was  hers  absolutely,  subject  to  the  rights  she  had  created, 
and  to  arise  upon  her  marriage  with  Mr.  Page. 

Mr.  N.  Wetherell,  for  Mr.  Dobell. 

Mr.  Mihie  for  Mr.  George^  the  mortgagor. 

Mr.  FoUctt^  for  Mrs.  Page^  submitted  her  rights  to  the 
judgment  of  the  Court. 

Mr.  Kindersley^  in  reply.     It  is  argued  you  may  vary, 

though  not  revoke;  but  if  you  admit  the  one,  the  other 

must  necessarily  follow.    Until  the  marriage  takes  place, 

the 
(a)  12  Smonxy  281.  {b)  6  June  1846. 
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the  consideration  does  not  arise ;  for  then^  and  then  only        1846. 

the  marriage  consideration  springs  up ;  but  when  it  has 

once  taken  place,  I  admit  that  the  ultimate  agreement 

cannot  be  varied  in  the  least  particular.     Bill  v.  Curekm 

and  Peire  v.  Espinasse  do  not  apply ;  they  were   not 

cases  of  a  marriage  consideration.     It  is  implied  by  a 

marriage  settlement,  that  it  is  only  to  have  effect  in  the 

event  of  the  marriage.     The  parties  may  either  say  "  we 

will  not  marry  at  all,"  and  thus  destroy  the  settlement, 

and  call  for  a  retransfer  of  the  property ;  or  they  may  say 

"  we  will  marry  on  different  terms  "  and  thereby  vary 

it  to  any  extent,  even  to  the  extent  of  revoking  it. 

The  Master  of  the  Rolls. 

I  will  take  time  to  consider  this  important  question. 

If  this  were  a  contract  between  the  parties  them- 
selves, wholly  irrespective  of  others,  and  if  for  some 
common  purpose  property  was  vested  in  trustees  to 
answer  certain  events,  then,  no  doubt,  by  agreement 
between  themselves,  they  would  have  a  right  to  have 
their  property  returned  to  them  by  the  trustees.  It  is 
the  interests  of  others  which  alone  makes  any  question. 
There  was  a  contract  for  a  marriage  between  these  par- 
ties, and  property  was  vested  in  trustees  for  the  pur- 
pose of  that  marriage ;  there  was  a  limitation  for  the 
benefit  of  the  lady  until  the  marriage,  and  then  limita- 
tions for  the  benefit  of  herself,  her  husband,  and  the  issue 
of  the  marriage.  Having  executed  this  settlement  with 
a  view  to  the  marriage;  the  husband  and  wife,  subse- 
quently, by  themselves,  in  another  place  and  in  the  pre- 
sence of  other  persons,  execute  a  deed  by  which  they 
wholly  revoke  the  settlement;  and  immediately  after- 
wards, the  marriage,  which  was  in  contemplation  when 
the  contract  was  entered  into,  was  solemnised. 

Vol.  IX.  P  p  What 
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1846.  What  is  said  on  one  side  is,  that  persons  who  con- 

^'^^'^'^     tract   to   marrjr,  subject  to   certain   terms  as  regards 
V,  their  property,  have  a  right,  until  the  marriage  is  so* 

lemnised,  to  alter  those  terms ;  that  they  have  the  power 
of  disposing  of  their  own  property  and  of  altering  all 
the  arrangements  which  have  been  made,  and  even  to 
revoke  it  so  effectually,  as  to  give  the  property  to  the 
husheiud  jure  mariti. 

On  the  other  hand,  the  trustees  say,  **  You  vested  the 
property  in  us,  the  deed  is  executed  and  the  property  is 
legally  vested  in  us  on  certain  trusts,  in  the  event  of  the 
marriage  taking  place.  These  trusts  are  irrevocable ; 
you  have  made  this  settlement  in  contemplation  of  a 
marriage,  and  if  it  takes  place,  the  trusts  are  absolute. 
You  may  put  an  end  to  it  by  putting  an  end  to  the 
contract  of  marriage,  but  marrying  as  you  have  done, 
we,  the  trustees,  must  perform  the  trusts  we  have  under- 
taken," 

I  have  to  determine,  under  these  circumstances,  the 
right  of  the  Plaintiffs  to  have  this  money. 

I  agree  that  the  authorities  do  not  directly  decide  this 
point,  and  that  this  case  must  be  considered  on  its  own 
merits* 


jvly  29.  '^^^  Master  of  the  Rolls. 

All  I  can  do  in  this  case  is,  to  refer  it  to  the  Master 
to  enquire  and  state  to  the  Court,  under  what  circum- 
stances the  deed  of  revocation  was  executed,  with  liberty 
to  state  special  circumstances. 


Note. — "Nous  remarquerons,  dans  lea  conventions  matrimo- 
niales,  deux  caracteres  qui  leur  sont  propres. 

Premier  caractere, — "  Le  premier  caractere,  qui  est  propre  k  toutes 
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les  coDTentions  matrimomales,  et  aux  donations  faites  par  ces  1846. 
contrats  de  manage,  est,  qu'elles  sont  toutes  censees  faites  sous  la 
condition  tacite,  n  nuptice  tequantur :  c'est  pourquoi,  si  les  promesses 
de  manage,  que  les  parties  se  sont  faites,  viennent  a  se  rompre, 
toutes  ces  conventions  et  donations  deviennent  nuUes,  et  sont  re- 
gard^es  comme  non  avenues,  quasi  ex  defectu  cotidUionis** 

"  Second  caractere. — Un  second  caractere,  qui  est  propre  aux  con- 
ventions matrimoniales,  et  aux  donations  port^s  par  les  contrats  de 
mariage,  est,  qu*aus8it6t  qu'elles  ont  6t6  confirm^  par  la  cali- 
bration du  mariage  qui  a  suivi  le  contrat,  il  n'est  plus  permis  aux 
parties  d'y  d^roger  en  rien,  meme  par  leur  consentement  mutuel." 
6  Pothier  (Ed.  Dupin),  46.  47. 


RY  VES  V.  The  Duke  of  WELLINGTON.  J^^  6-  8.  lo. 

July  28. 
npHIS  caase  came  before  the  Court  on  general  de-  a  legatee, 

murrer  to  the  bill.  claiming  under 

an  alleged  will 
of  George  III.' 

The  bill  stated  an  act  of  the  40  G.  S.  (a),  by  which,  under  his  sign 

•^  manual,  m 

—after  reciting  acts  of  the  I  Annej  c»  7.9  the  1  G.  S.  c.  I.,  pursuance  of 

and  the  S4  G.  S.  c.  75.,  and   after  reciting,  amongst  ^1^^[q' 

other  things  (6),  that  it  was  his  Majesty's  most  gracious  filed  a  bill 

desire,  that  all  such  personal  estate  and  effects  as  his  ^^t^r  of 

Majesty  should  be  possessed  of  or  entitled  at  the  time  George  IV., 

of  his  demise,  and  over  which  he  should  have  the  full  G^rgelV, 

and  ^°^  ^  ^^^ 
(a)  C.88.  m  S.10.  cutorshad 

possessed  the 
assets  of  George  III.,  and  it  alleged  that  the  will  had  not  been,  and,  being  a  sove- 
reign's will,  could  not  be  proved.     A  demurrer  was  allowed,  on  the  ground,  that 
until  the  will  had  been  proved,  this  Court  had  no  jurisdiction ;  and,  semble,  that 
theproper  remedy  against  George  IV.  would  have  been  by  petition  of  right. 

liie  absence  of  a  remedy  for  a  supposed  wrong  in  another  place  is  not,  of  itself, 
any  reason  for  this  ( 'ourt  assuming  a  jurisdiction  on  the  subject.  The  case  must 
be  such  as  to  bring  it  properly  within  the  jurisdiction  of  this  Court  on  other 
grounds. 

It  is  not  competent  to  the  King,  or  rather  to  his  responsible  advisers,  to  refuse 
capriciously  to  put  into  a  due  course  of  investigation  any  proper  question  raised  on 
a  petition  of  right.    Semble, 

Pp  2 
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1816.        and  absolute  power  of  disposition  by  his  last  will  and 
*^^^^"'^    testament,  should  be  subject  and  liable  to  the  payment 
V.  of  all  such  debts  of  his  Majesty  as  should,  during  his 

Wbllington.  '*''^^'™^>  ^  properly  payable  out  of  his  privy  purse: 
And  further  reciting,  that  it  was  reasonable  that  all  such 
personal  estate  as  any  of  his  Majesty's  successors,  Kings 
and  Queens  of  this  realm,  should  be  possessed  or  en- 
titled to,  in  like  manner,  should  also  be  subject  and 
liable  to  the  like  charge,  and  that  it  was  expedient  to 
fix  and  regulate  what  personal  estate  and  effects  of  his 
Majesty  and  his  successors  were  subject  to  such  testa- 
mentary disposition,  and  in  what  form  such  disposition 
should  be  made, — it  was,  amongst  other  things,  enacted 
and  declared,  that  all  such  personal  estate  of  his  Ma- 
jesty and  his  successors,  respectively,  as  should  consist 
of  monies  which  might  be  issued  or  applied  for  the  use 
of  his  or  their  privy  purse,  or  monies  not  appropriated 
to  any  public  service,  or  goods,  chattels,  or  effects  which 
had  not,  or  should  not  come  to  his  Majesty,  or  should 
not  come  to  his  successors,  respectively,  with  or  in  right 
of  the  Crown  of  this  realm,  should  be  deemed  and 
taken  to  be  personal  estate  and  effects  of  his  Majesty 
and  his  successors,  respectively,  subject  to  disposition 
by  last  will  and  testament,  and  that  such  last  will 
and  testament  should  be  in  writing,  under  the  sign 
manual  of  his  Majesty  and  his  successors,  respectively, 
or  otherwise  should  not  be  valid  ;  and  that  all  and  sin- 
gular the  personal  estate  and  effects  whereof  or  whereto 
his  Majesty,  or  any  of  his  successors  should  be  pos- 
sessed or  entitled,  at  the  time  of  his  and  their  respective- 
demises,  subject  to  such  testamentary  disposition  as 
aforesaid,  should  be  liable  to  the  payment  of  all  such 
debts  as  should  be  properly  payable  out  of  their  privy 
purse,  and  that  subject  thereto,  the  same  personal  estate 
and  effects  of  his  Majesty  and  his  successors,  respectively, 
or  so  much  thereof  respectively  as  should  not  be  given 

or 
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or  bequeathed  or  disposed  of  as  aforesaidi  should  go  in        1846. 

such  and  the  same  manner,  on  the  demise  of  his  Ma-      ^^^^^^ 

Rtves 
jesty  and  his  successors,  respectively^  as  the  same  would  v, 

have  gone  if  the  said  act  had  not  been  made.  And  it  WeL^gton^ 
was  further  enacted^  that  any  instrument  in  writing  made 
and  executed  by  his  Majesty  before  the  passing  of  the 
said  act,  as  and  for  his  last  will  and  testament  or  a 
codicil  thereto,  in  manner  and  form  thereinbefore  pro- 
vided, should  be  as  effectual  to  dispose  of  the  property^ 
real  or  personal,  intended  to  be  disposed  of  thereby,  as 
if  the  same  had  been  made  after  the  passing  of  the  said 
act 

The  bill  then  stated,  that  his  late  Majesty  King 
George  III*  duly  made  his  last  will  and  testament  in 
writing,  under  his  sign  manual,  bearing  date  the  2d  day 
of  June  1774,  and  thereby  bequeathed  a  legacy  or  sum 
of  15,000/.  to  his  niece,  her  Highness  Olive  daughter  of 
his  said  late  Majesty's  brother,  Henry  Frederick  Duke 
of  Cumberland.  But  his  said  late  Majesty  did  not,  by 
his  said  will,  appoint  any  executor,  or  dbpose  of  the 
residue  of  his  personal  estate  and  effects. 

That  the  said  will  was  duly  attested  by  three  witnesses, 
to  wit,  by  James  Dunning  afterwards  Lord  Ashburtouy  the 
then  Earl  of  Chatham^  and  the  then  Earl  of  fVarmck. 

That  the  said  will  under  the  sign  manual  of  his  late 
Majesty  and  attested  as  aforesaid  was  in  the  words  and 
figures  following,  that  is  to  say : 

George  R.  St.  James. 

In  case  of  our  royal  demise,  we  give  and  bequeath  to 

Olivey  our  brother  of  Cumberland's  daughter,  the  sum 

of  15,000/.,  commanding  our  heir  and  successor  to  pay 

the  same,  privately,  to  our  said  niece,  for  her  use,  as  a 

Pp  S  recompence 


Ryvbs 
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recompence  for  the  misfortunes  she  may  have  known 
through  her  father. 
V.  June  2,  1774. 

AV^IunJtJJ.  Witness,  J.  Dunning,  Chatham,  Warmick. 

That  King  George  III.  departed  this  life  on  or  about 
the  29th  day  of  Jantutryj  1820,  without  having  revoked 
or  altered  his  said  will,  and  that  he  left  his  said  niece 
Olivey  (in  the  said  will  named),  the  daughter  of  his  said 
brother,  the  said  Duke  of  Cumberland,  him  surviving. 

That  King  George  III.  left  his  eldest  son,  his  then 
Royal  Highness  George  Augustus  Frederick  Prince  of 
Wales,  Regent  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  his  heir  and  successor;  and  that,  on  the 
demise  of  his  said  late  Majesty  King  George  III.,  his 
said  son  and  heir  succeeded  to  the  throne  of  the  said 
United  Kingdom,  and  became  King  George  IV. 

That  King  George  III.  was,  at  the  time  of  his  demise, 
possessed  of  personal  estate,  consisting  of  monies  issued 
or  applied  for  the  use  of  his  privy  purse,  monies  not 
appropriated  to  any  particular  service,  and  goods,  chat- 
tels, and  effects  which  did  not  come  to  his  said  late 
Majesty  King  George  III.  with  or  in  right  of  the  Crown 
of  this  realm,  and  that  the  monies,  goods,  chattels, 
personal  estate  and  effects  aforesaid,  of  or  to  which 
King  George  III.  died  possessed,  were,  by  law,  subject 
to  disposition  by  his  will,  and  that  on  the  demise  of 
King  George  III.,  King  George  IV.,  became  entitled 
thereto,  subject  to  the  payment  thereout  of  the  aforesaid 
legacy  of  15,000/. 

That  the  monies,  goods,  chattels,  personal  estate  and 
effects,  which  King  George  III.  died  possessed  of,  were 
possessed  by  or  came  to  the  hands  of  King  George  IV., 

and 
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and   to  an  amount  amply  sufficient,  and   more  than        1846. 
sufficient,  to  answer  and  satisfy  the  aforesaid  legacy  of     ^^^^^ 
15,000/.;  but  King   George  IV.  never  paid   the  said  v. 

legacy,  or  caused  the  same  to  be  paid,  and  that  the  \^tuNOTON 
same  still  remained  unpaid,  with  all  interest  thereon. 

That  in  or  as  of  Trinity  Term  1822,  her  said  High- 
ness 0/fVf,  Princess  of  Cumberland^  as  the  legatee,  and 
only  legatee  named  in  the  will  aforesaid  of  King 
George  HI.,  promoted  and  brought  a  suit  in  the  Pre- 
rogative Court  of  Canterbury^  intituled  ^^  In  the  goods 
of  his  late  Majesty  King  George  HI.  deceased,"  in 
which  suit,  application,  by  motion,  was  made,  by  or  on 
behalf  of  her  said  Highness,  to  the  said  Prerogative 
Court,  to  issue  its  citation,  calling  upon  the  Procurator 
General  of  his  said  then  Majesty  King  George  IV. 
as  heir  and  successor  of  his  said  late  Majesty  King 
George  III.,  deceased,  to  see  the  said  will  of  his  said 
late  Majesty  King  George  IH.,  bearing  date  the  said 
2d  day  of  June  1774>,  propounded  and  proved  in  solemn 
form  of  law.  (a)  ' 

The  bill  then  stated  the  evidence  adduced  in  support 
of  such  application,  and  proceeded : 

That  the  said  Prerogative  Court,  upon  being  moved  as 
thereinbefore  stated,  directed  the  matter  to  stand  over, 
on  account  of  the  special  nature  of  the  application,  and 
that  his  Majesty's  Advocate  should,  in  the  meantime, 
be  instructed  to  shew  cause  against  the  issue  of  the 
citation  applied  for. 

That  the  matter  stood  over  accordingly,  and  counsel 
were  heard  on  the  two  succeeding  Court  days,  both  in 

support 
(a)  1  Addamsy  255, 

Pp  4. 
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1846.        support  of  and  in  opposition  to  the  issue  of  the  process 

^^^^^      as  prayed.     And  that  on  the  fourth  session  of  Trinity 

V.  Term  1822,  the  Judge  of  the  said  Prerogative  Court, 

Wellington.   (^^^  *^^^^  NichoU)  pronounced  judgment  respecting  the 

said  application. 

That  no  affidavit  was  filed  or  sworn  in  opposition  to 
the  said  motion,  or  in  opposition  to  the  aforesaid  affi- 
davits sworn  in  support  of  the  said  motion,  or  any  of 
them,  and  the  said  application  was  not  rejected  upon  the 
ground  of  any  doubt  of  the  said  will  being  a  valid 
and  genuine  will,  but  was  rejected  solely  upon  the 
ground,  that  there  was  no  instance  of  probate  ever 
having  been  granted  by  the  said  Prerogative  Court 
of  the  will  of  any  King  of  this  realm,  or  of  the  said 
Court  ever  having  issued  or  granted  process  of  citation 
to  come  in  and  see  the  will  of  any  King  of  this  realm 
propounded  and  proved: — that,  notwithstanding  the 
aforesaid  act  of  parliament  of  the  S9  &  40  G.  3.  gave, 
or  at  least  regulated,  the  sovereign's  right  to  dispose  of 
his  property  by  will,  the  said  act,  nevertheless,  did  not 
give  the  said  Prerogative  Court  any  jurisdiction  to  com- 
pel or  admit  probate  of  the  will  of  any  sovereign  of  this 
realm,  or  any  jurisdiction  to  issue  or  grant  citation 
against  any  person  or  persons,  to  come  in  and  see  the 
will  of  any  sovereign  of  this  realm  propounded  or 
proved. 

That,  for  the  reasons  aforesaid,  probate  had  never 
been  granted,  nor  could  be  obtained,  of  the  will  afore- 
said of  King  George  III.,  nor  could  probate  be  ob- 
tained, from  or  out  of  tlie  said  Prerogative  Court,  of 
any  will  of  any  sovereign  of  this  realm. 

That  King  George  IV.  departed  this  life  on  or  about 
the  26th  June  1830,  having  duly  made  his  last  will  and 

testament 
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testament  in  writing,  under  his  sign  manual,  and  thereby        1846* 
appointed  His  Grace  Arthur  Duke  of  Wellington^  and     ^T^^*^ 
Sir  William  Knighton^  Bart,  (since  deceased),  executors  v. 

That  probate  of  the  said  will  of  King  George  IV.  had 
never  been  granted  by  or  out  of  the  Prerogative  Court 
o{ Canterbun/i  or  any  other  Ecclesiastical  Court;  and 
that  probate  of  the  same  could  not  be  obtained,  for  the 
reason  hereinbefore  explained. 

That,  after  the  demise  of  King  George  IV.,  the  said 
Sir  William  Knighton  departed  this  life,  and  that  the 
Duke  of  Wellifigton  was  the  sole  surviving  executor 
under  the  will  aforesaid  of  King  George  IV. 

That  King  George  IV.  was,  at  the  time  of  his  demise, 
possessed  of  or  entitled  to  personal  estate,  consisting 
of  monies  issued  or  applied  for  the  use  of  his  privy 
purse,  and  monies  not  appropriated  to  any  particular 
service,  and  goods,  chattels  and  effects,  which  did  not 
come  to  King  George  IV.,  with  or  in  right  of  the  Crown 
of  this  realm ;  and  that  the  personal  estate  and  effects, 
of  which  King  George  IV.  died  possessed,  consisted,  in 
part,  of  the  monies,  goods  and  cliattels,  personal  estate 
and  effects  aforesaid,  whereoC  King  George  III.  died 
possessed. 

That  the  personal  estate  and  effects  aforesaid,  whereof 
King  George  IV.  died  possessed,  were  of  very  large 
amount,  and  were,  by  law,  applicable  to  the  payment 
of,  and  were  amply  sufficient  and  more  than  sufficient 
for  the  payment,  of  all  such  debts  of  King  George  IV., 
as  were  payable  out  of  his  privy  purse,  including  what, 
under  the  circumstances  aforesaid,  was  due  from  King 
George  IV.,  in  respect  of  the  said  legacy  of  15,000/. 

That 
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1 8if6.  That  the  Duke  of  Wellington  took  upon  himself  the 

^^YVEs        executorship  of  the  will  of  King  George  IV.,  and  had 
V.  acted  as  the  executor  of  King  George  IV.,  and  that,  as 

Wellinotcw  executor  of  King  George  IV.,  the  said  Defendant  had 
possessed  himself  of  personal  estate  and  effects,  of  or  to 
which  his  said  late  Majesty  King  George  IV.  died  pos- 
sessed or  entitled,  consisting  (amongst  other  things)  of 
personal  estate  and  effects  whereof  King  Geofge  III. 
died  possessed,  and  to  a  very  large  amount,  and  amply 
sufficient  and  more  than  sufficient  to  pay  and  satisfy  all 
such  debts  of  King  George  IV.,  as  were  payable  out  of 
his  said  late  Majesty's  privy  purse,  including  what, 
under  the  circumstances  aforesaid,  was  due  from  King 
George  IV.  in  respect  of  the  said  legacy  of  15,000L  and 
the  interest  thereof. 

That  the  said  Defendant  had  not  paid  the  said 
legacy,  and  that  the  same  still  remained  unpaid,  with  all 
interest  thereon. 

The  bill  then  stated  the  will  of  Olivej  Princess  of 
^Cumberlandi  by  which  she  bequeathed  the  legacy  of 
15,0002.  to  her  executors  and  executrix,  and  her 
death  in  18S4;  and  that  the  Plaintiff^  and  Primrose 
had  proved  her  will.  The  bill  stated  applications  for 
payment,  and  contained  charges  as  to  the  genuine- 
ness of  the  will,  and  as  to  the  fact,  that  Olive  was  really 
the  daughter  of  the  Duke  of  Cumberland^  and  niece  to 
King  George  III. 

The  bill  prayed  an  account  of  the  legacy  of  15,000/. 
and  that  the  Duke  of  Wellington^  as  executor  of  King 
George  IV.,  might  be  decreed  to  pay  the  same,  and  in 
case  he  should  not  admit  assets  of  George  IV.,  then  for 
an  account  of  the  personal  estate  and  effects  of  King 
George  IV.  (including  therein  the  personal  estate  and 

eff*ects 
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effects   aforesaid  of  King  George  III.,  whereof  King        1846. 

George  IV.  was  possessed  at  the  time  of  his  decease),     ^^^^^ 

possessed  by  the  Duke  of  Wellington*  v. 

The  Duke  of 
Wblungton. 
To  this  bill  the  Duke  of  Wellington  filed  a  demurrer 

for  want  of  equity,  and  further  on  the  ground  "  that  the 

matters  contained  in  the  said  bill  were  not  cognisable 

by  this  Court/' 

Mr.  Turner  and  Mr.  Elmsley  in  support  of  the  de- 
murrer. First,  this  claim  is  barred  by  the  Statute  of 
Limitations,  which  may  be  taken  advantage  of  by  de- 
murrer :  Hoare  v.  Peck  (a),  Foster  v.  Hodgson  (i),  and 
Bampton  v,  Birchall,  (c)  By  the  fortieth  section  of  the 
3  &  4  fF.  4<.  c.  27.  it  is  enacted,  that  no  suit  is  to  be 
brought  but  within  twenty  years  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person, 
and  this  section,  notwithstanding  the  peculiar  wording 
of  the  statute,  has  been  held  to  apply  to  legacies  and 
residues,  though  not  connected  with  real  estate :  Shejh- 
pard  v.  Duke  (rf),  Prior  v.  Homiblow  (^),  Piggott  v.  Jef- 
ferson  (g),  and  the  act  extends  to  spiritual  Courts, 
5. 48.  The  remedy  is  gone,  though  we  admit  the  right  is 
not  extinguished  by  the  84th  section.  It  will  be  argued 
that  there  has  been  a  disability  to  sue,  there  having 
been  no  executor  or  legal  personal  representatives  of 
George  III.  to  sue,  but  here  "  the  heirs  and  succes- 
sors "  of  King  George  III.  were  commanded  to  pay  the 
legacy  privately,  and  if  King  George  IV.  were  liable 
in  any  character,  the  remedy  was  by  petition  of  right 
which  is  applicable  to  personal  estate:  Staundeford*s 
Prerogative.  (A) 

Black^one^ 

(a)  6  Sfjwofw,  51.  (e)  %Y.^C.  (Exc.)  200. 

(b)  l9Ves.l60.  (g)  \2  Simons,  26. 

(c)  5  Beavan,  67.  (A)  c  22,  fo.76. 
{d)  9  Simons,  561. 
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1 846.  Blaclcstoney  in  his  Commentaries^  observes,  "  The  oom- 

^[''^'^^     nion  law  methods  of  obtaining  possession  or  restitution 

17.  from  the  Crown  of  either  real  or  personal  property  are, 

Wrlungton.  ^'  ^y  petition  de  droit,  or  petition  of  right,  which  is 

said  to  owe  its  original  to  King  Edward  I.     2.  By  ticon- 

strans  de  droit,  manifestation  or  plea  of  right,  both  of 

which   may  be  preferred  or  prosecuted  either  in  the 

Chancery  or  Exchequer.     The  former  is  of  use  where 

the  King  is  in  full  possession  of  any  hereditaments  or 

chattels,  and  the  petitioner  suggests  such  a  right  as 

controverts  the  title  of  the  Crown,  grounded  on  facts 

disclosed  in  the  petition  itself."  (a) 

In  Comyriz  Digest  (4)  it  is  said  : — "  The  King  cannot 
be  sued  by  writ,  for  he  cannot  command  himself.  4  Co. 
55.  a." 

**  And,  therefore,  where  the  King  is  seised  by  matter 
of  record,  or  by  matter  of  fact  found  by  oflSce  upon  re- 
cord, he  who  has  right  shall  be,  by  the  common  law, 
put  to  his  petition  of  right,  in  the  nature  of  a  real  ac- 
tion, to  be  restored  to  his  inheritance,  or  ireehold.  IL 
4  Co.  55.  a.     R.  per  all  the  J,,  4  if.  7.,  7.  6." 

<^  So  in  all  cases  where  the  King  seizes  the  lands  or 
goods  of  a  subject,  without  due  order  of  law :  Stamf. 
Freer.  72.  i." 

Secondly,  xki^  factum  of  this  pretended  will  has  never 
been  established.  This  Court  merely  acts  as  a  Court 
of  construction,  and  takes  no  cognisance  of  a  testa- 
mentary instrument,  relating  to  personalty,  until  it  has 
been  proved  to  be  such  by  the  Ecclesiastical  Court  It 
is  alleged  that  it  cannot  be  proved,  but  the  Court  is  nof 

bound 
(a)  3  Camm.  256.  {h)  Prerogative,  D.  78. 
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bound  to  take  this  allegation  of  law  to  be  true.     It  is         1846. 
not  the  fact  that  this  was  decided  in  the  case  of  "  In  the      ^^^*^ 
goods  of  his  late  Majesty  George  III."  (a)     What  was  c». 

decided  was  this,  that  neither  the  King  nor  his  proctor  "v^ELLiifGTON 
could  be  cited  to  see  a  testamentary  paper  propounded 
and  proved. 

It  is  by  no  means  correct  to  say,  that  the  will  of  a 
sovereign  cannot  be  proved.  The  will  of  Edward  III.  {b) 
appears  to  have  been  proved  a  few  days  after  his  death. 
The  fact  is  thus  stated :  —  ^^  Probatio  dicti  Testamenti 
coram  D'no  Simone  Cant.'  Archiep.'  apud  Lambeth^ 
25th  June  1377."  Regist.  Sudbury^  fol.  97.  ft.,  98.  a.  ft. 
in  the  Archiepiscopal  Registry,  Lambeth,  (c) 

But  if  the  Spiritual  Courts  have  no  jurisdiction  to 
decide  i\i%  factum  of  the  will,  iL  fortiori  the  jurisdiction 
of  this  Court  is  excluded. 

But,  admitting  the  will  of  George  III.  could  not  have 
been  proved  in  the  lifetime  of  George  IV.,  still  upon  his 
death,  his  executors,  being  subjects,  might  have  been 
cited  and  his  will  proved. 

They  also  referred  to  the  following  passage  in  Lord 
Coke,  {d)  ^^  The  bishops,  lords,  and  commons  assented, 
in  full  parliament,  that  the  King,  his  heirs,  and  succes- 
sors might  lawfully  make  their  testaments,  and  that 
execution  shall  be  done  of  the  same  whereof  some 
doubt  was  made  before.     See  rot.  par.  1  H.  5.  nu.  IS. 

the 

(a)  1  Addanu,  255.  (c)  lb.  page  64. 

(b)  A  collection  of  the  wills  {d)  4  Inst.  c.  74.  p.  337. 
of  the  Kings   and    Queens  of 

England,  printed  by  J,  NichoU, 
1780. 
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1846.       the  testament  of  King  H.4.  and  his  executors  (a)  re- 
^"^^^"'^^     fused,  the  Archbishop  of  Canterbury  was  to  grant  ad- 


_p.  ministration,  with  the  testament  annexed  to  the  same,  {b) 

See  1  H.  6.  nu.  18 
10  H.  6.  nu.  27  " 


WBtx^TON^.  ^^  ^  ^'  ^-  ""•  ^^-  ^^^  ^^^  ^""  *"^  executors  of  JJ.  5., 


<^  When  the  King  is  made  an  executor  of  the  last  will 
and  testament  of  any  other,  the  King  doth  appoint  cer- 
tain persons  to  take  the  execution  of  the  will  upon  them 
(against  whom  such  as  have  cause  of  suit  may  bring 
their  action),  and  appointeth  others  to  take  the  account. 
See  rot.  par.  15  H.  6.  Katherine^  Queen  Dowager  of 
England^  mother  of  H.  6.,  made  her  last  will  and  testa- 
ment, and  thereof  constituted  King  H.  6.  her  sole  exe- 
cutor* And  thereupon  the  King  appointed  Robert  Rat- 
lestofij  clerk,  keeper  of  the  great  wardrobe,  John  Merston 
and  BSchard  Alreed^  Esquires,  to  execute  the  said  will 
by  the  oversight  of  the  Cardinal,  the  Duke  of  Glances^ 
ter,  and  the  Bishop  of  Lincoln^  or  two  of  them,  to  whom 
they  should  account" 

Thirdly.  The  object  of  this  bill  is  to  administer  two 
estates,  namely,  that  of  King  George  III.  and  of  King 

George 

(a)  He  appears  to  have  ap-  fulfil  trewly  all  things  foresaid, 

pointed  his  son,  Henry  V.,  his  y  charge  my  foresaid  son  upon 

executor.     The  passage  in  his  my  blessyng."    Royal  Wills,  p. 

will  is  as  follows: — "And  for  204. 

to  execut  this  testament  well  (b)  Quant  le   roy  Henrtc  le 

and  trulich,  for  grete  tryst  that  quart^  monist  lopinion  de  plus 

I  have  od  my  son  the  Prince,  y  justic  et  doctors  de  Canon  et 

ordeyne  and  roak  him  my  ex*  civile    assembles    en    lescheker 

ecutor  of  my  testament  foreseyd,  chamber  fiiit  que  il  puit  faier  tes- 

kalling   to    him    soche  as  him  tamt  et  legacy  des  bns  q  il  av. 

thinkyth  in  his  discrecion,  that  Mes  des  bns  de  roialme.  s.  aun- 

can  and  will  labor  to  the  sonnest  cien  coronurs  et  Juels  il  ne  puit, 

spede  of  ray  will  comprehended  &c.     FUzh.  Abridg.  Executor,  n. 

in  this  myn  testament.    And  to  108. 


CASES  IN  CHANCERY.  -  591 

George  .IV. ;  that  cannot  be  done  in  the  absence  of  their        1846. 
legal   personal   representatives.     In   Tyler  v.  Bell  (a),      ^^^^^^ 
Lord  Cottenham  observes,  ^^  that  an  estate  cannot  be  v. 

administered  in  the  absence  of  the  personal  represent-  Wellington. 
ativesy   and   that    such   personal    representatives   must 
obtain  his  right  to  represent  the  estate  from  the  Eccle- 
siastical Court  in  this  country,  has,  I  think,  never  been 
doubted." 

Mr.  Kindersleyf  Mr.  Cockburriy  Dr.  Addamsy  Dr.  Bay- 
ford,  Mr.  Zxwatf  and  Mr.  G.  M.  Dowdesnoell^  in  support 
of  the  bill. 

First.  The  Statute  of  Limitations  has  no  application  to 
the  present  case,  for  until  the  death  of  George  IV.  in 
1 830,  there  was  no  person  against  whom  the  present  claim 
could  be  enforced,  and  the  statute  has  no  operation 
until  a  party  is  in  esse  against  whom  the  claim  can  be 
capable  of  being  sued  adversely  :  Mw%y  v.  East  India 
Company  (i),  Douglas  v.  Forrest  (c). 

A  sovereign  could  not  be  sued,  and  although  a  party 
may  present  a  petition  of  right,  still  it  is  not  a  matter  of 
right,  ex  debito  Justitia,  but  of  grace  and  favour  in  the 
Crown  to  refer  it  to  the  Chancellor  :  the  sovereign  may 
wholly  refuse  to  interfere.  The  statute  of  limitations 
relates  to  ordinary  suits  and  actions,  and  not  to  a 
remedy  against  the  sovereign :  The  Baron  de  Bode  v. 
7^  Queen,  (d) 

Secondly.     It  is  said  that  there  is  no  proof  of  the 

/actum  of  the  will,  and  that  it  has  not  been  proved  in  the 

Ecclesiastical  Court,  but  the  answer  is,  that  in  the  case 

of 

(a)  2  Myl.  4*  O.  89.,  and  1  (c)  4j99^.686. 
Keen,  826.                                           {d)  8  Q.  B.  R,  208. 

(b)  5  Bam.  ^  Aid.  20^. 
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1846.        of  the  will  of  the  sovereign,  probate  is  unnecessary,  as 

^^^^^""^^     well  as  impossible ;  it  is  a  case  of  exception.     The  right 

V.  of  the  Plaintiff  is  a  statutory  right,  given  to  the  subject 

Wellington  ^y  ^^®  *^  ^'  ^'  ^*  ^^»  ^^  respect  of  which  no  jurisdiction 
is  given  to  the  Ecclesiastical  Courts.  The  will  is  to  be 
evidenced  by  writing,  under  the  sign  manual,  and  eflRect 
is  to  be  given  to  that  right  in  this  Court  There  is  no 
instance  of  a  sovereign's  will  having  been  proved,  except 
that  of  Edward  III.,  but  there  the  sovereign  was  not  the 
executor,  (a) 

Looking  at  the  origin  of  the  jurisdiction  of  the  Ex^Ie- 
siastical  Court  in  matters  of  probate,  it  is  clear  that  that 
Court  can  have  no  jurisdiction  over  the  will  of  a  sove- 
reign. 

In  ancient  times,  the  right  of  granting  administration 
belonged  to  the  King,  and  was  exercised  in  the  County 
Court,  where  tife  bishop  and  sheriff  sat  together,  and 
afterwards,  either  by  usurpation  or  grant,  the  Church 
exercised  this  branch  of  the  prerogative.  It  cannot  be 
supposed  that  any  King,  in  granting  this  right  to  the 
church,  intended  to  give  a  power  not  possessed  by  the 
County  Court,  of  impleading  himself  and  his  successors, 
or  to  give  a  jurisdiction  over  the  property  of  the  Crown, 
which,  op  the  demise  of  the  Crown,  vests,  by  prerogative 
in  the  successor,  besides  which  there  would  be  this  diffi- 
culty, that  in  contemplation  of  law,  the  king  never  dies, 
and  therefore  there  would  be  no  property  over  which 
the  probate,  if  granted,  would  operate.  The  origin  of 
the  jurisdiction  of  the  Ecclesiastical  Courts  is  stated  in 

Marriot 

(a)    Hujus    siquid'm    testa-      ac  ducem  Laocastris  iUustrem 
menti  n'ri  regii  executores  nom'-      ven'rabilesq*  p'res  Joh'em  ep'm 
iamus,  facim',  et  deputamas  p'cla-      Lincolinen',  &c.     Royal  Wills, 
rum  yidel't  filium  n'rm,  Johan-      page  63. 
nem  regem  Castelle  et  Legionis, 
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Marriot  v.  Marriot{a)  and  in  Henslo^s  Case  (i),  where        1846. 
•  Lord  Coke^  speaking  of  the  jurisdiction  of  the  Ecclesias-        jRy^I^ 
tical  Court,  says,  ^<as  to  that,  it  is  to  be  known,  that  it  v. 

is  held,  in  2  R.  8.  Testament  4,  that  it  is  but  of  late  years  w^tx^^^cTON^. 
that  the  church  had  the  probate  of  wills  in  this  land, 
unti]  it  was,  by  an  act,  &c.,  for  lay  people  have  probate 
of  wills  in  all  other  places  except  England;  and  in 
many  places  in  England  the  lords  of  manors  have  pro- 
bate of  wills  at  this  day,  in  their  temporal  courts.  And 
Tremail  there  said,  that  he  is  steward  in  his  country, 
and  the  free  tenants  and  bondmen  prove  their  wills 
before  him  in  the  Court  Baron,  and  so  it  has  been  used 
from  time  whereof  &c.;  and  therewith  agreed  Fineiix  and 
all  the  justices  in  1 1  H.  7.  1 2.  &,  that  the  probate  of 
testaments  belonged  not  to  the  Spiritual  Court  but  of 
late  &c.,  and  they  have  it  not  by  the  spiritual  law.  And 
Lirrwood,  who  was  Dean  of  the  Arches,  and  wrote  anno 
Dom.  1422,  in  the  reign  of  King  H.  6.  lib.  9.  tit.  De 
Testamentis,  fo.  124. 1.  confesses,  that  probate  of  wills 
belongs  to  the  ordinaries,  de  cansuetudine  Anglice  et  non 
de  communijurej  and  that  in  other  realms  the  ordinaries 
had  it  not ;  and  in  another  place  he  affirms,  the  power 
of  the  Bishop  in  probate  of  wills  per  cofisensum  Regis  et 
suorum  procerum  ab  antiquo.  And  I  have  a  book  pub- 
lished in  Latin  anno  Dom.  157S,  by  the  most  reverend 
prelate  Matthew  Parker ^  Archbishop  of  Canterbury ^  very 
expert  in  matters  of  antiquity,  in  which  it  is  affirmed  in 
these  words :  —  Rex  Anglia:  olim  erat  conciliorum  eccle^ 
siastid  prases^  vindex  temeritatis  Romana^  projnignator  re- 
ligionism nee  ullam  habebant  Episcopi  atUhoritatem  prater 
earn  qtiam  a  Rege  acceptam  referebant,jus  testamenta  pro- 
bandi  non  habebant^  administrationis  potestatem  cuique 
delegare  nofi  poterant.  Then,  forasmuch  as  probate  of 
wills  is  given  to  the  Spiritual  Court,  whereof  they  had 

not 

(a)  1  Strange,666.,  1  Wmi.  mi  (h)  9  Rep.  37  h. 

Esecutort,  236.  (Ist  ed.) 

Vol.  IX.  Qq 
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1846.        not  jurisdiction  before,  when  they  have  proved  the  will, 
^^^^      their  authority  is  executed." 

V. 

Wellington.  ^"  *  subsequent  passage  (a)  Lord  Cote  observes: 
"  Now,  it  is  necessary  to  know  two  things :  -^  1.  What 
the  law  was  before  the  stat.,  and,  2.  What  alteration  the 
Stat,  of  SI  £.  3.  has  made;  and  as  to  the  first,  three 
points  are  to  be  observed.  1.  That  of  ancient  time,  as 
appears  by  record,  when  a  man  died  intestate,  and  had 
made  no  disposition  of  his  goods,  nor  committed  his  trust 
to  any,  in  such  case  the  King,  who  is  parens  patriae  and 
has  the  supreme  care  to  provide  for  all  his  subjects,  that 
every  one  should  enjoy  that  which  he  ought  to  have, 
used  by  his  ministers  to  seize  the  goods  of  the  in- 
testate^ to  the  intent  they  should  be  preserved  and  dis- 
posed for  the  burial  of  the  deceased,  for  payment  of 
his  debts,  to  advance  his  wife  and  children,  if  he  had 
any,  and  if  not,  those  of  his  blood.  And  this  appears  in 
BoL  Clans,  de  7  H.  S.  m.  16.,  Bona  intestaiomm  capi 
solebant  in  manu  Regis  &c.  And  afterwards,  this  care 
and  trust  was  committed  to  ordinaries,  for  none  could 
be  found  more  fit  to  have  such  care  and  charge  of  his 
transitory  goods,  after  the  death  of  the  intestate,  than 
the  ordinary,  who  all  his  life  had  the  cure  and  charge 
of  his  immortal  soul,  as  it  is  said  in  Plow,  Com,  280,  in 
Griesbrook^s  case.  And,  therefore,  he  was  to  this  purpose 
constituted  in  loco  parentis :  and  that  appears  by  what 
has  been  said  before,  and  also  by  the  constitution  oiJohn 
Stratfordf  Archbishop  of  Canterbmi/y  at  a  synod  in 
Ijondony  anno  Dom.  1S80,  where  he  confessed,  that  the 
administration  of  the  goods  of  an  intestate  was  granted 
to  ordinaries  concensu  Regis  et  Magnatttm  regniJ* 

Thirdly.     As  to  the  absence  of  a  legal  personal  re- 
presentative duly  appointed  by  the  Prerogative  Court, 

the 
(a)  9  Rep.  38  b. 
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the  same  observations  are  applicable  as  to  the  second  1846. 
objection.  It  is  impossible  to  obtain  one.  Here  the  'ryvks 
bill  states,  and  the  demurrer  admits,  both  the  validity  of  ^  v. 
the  will  containing  a  bequest  of  the  legacy,  and  the  pos-  '^bllington. 
session  of  assets  to  pay  it.  Suppose  a  sovereign  were, 
under  this  act  of  parliament,  to  bequeath  a  legacy  of 
100,000/.  to  his  daughter,  and  to  appoint  A.  B.  a  subject, 
his  executor,  and  A.  B,  possessed  the  assets.  The  statute 
would  be  an  answer  to  the  claim  of  the  succeeding  sove- 
reign, and  then,  according  to  the  argument  on  the  other 
side,  such  daughter  would  have  no  remedy  whatever 
against  A,  B,y  for  the  Ecclesiastica,!  Court  could  not  in- 
terfere, a  court  of  law  would  have  no  jurisdiction,  because 
the  matter  is  legatory,  and  this  Court  would  have  no 
authority  to  interfere  without  probate.  The  result  would 
be  that  the  executor  might  retain  the  assets  against  all 
the  world.  Will  this  Court  permit  a  party  having  the 
assets  in  his  pocket,  which,  by  an  act  of  parliament,  are 
made  liable  to  the  just  demands  of  legatees  and  cre- 
ditors, to  say,  I  have  not  proved  and  I  cannot  prove  the 
will,  but  I  will  retain  the  whole  assets  for  myself,  regard- 
less of  the  claims  of  both  legatees  and  creditors  ?  The 
possession  of  the  property  affected  with  a  trust  is  suffi- 
cient to  give  jurisdiction,  and  the  King  himself  may  be 
a  royal  trustee :  Penn  v.  Lord  Baltimore,  (a) 

They  referred  also  to  Swinbumef  part  3.  §  27.,  and  to 
the  following  passage  in  Godolphin :  —  "  Whether 
kings  and  sovereign  princes  may  make  their  testa- 
ments, is  'resolved  in  the  affirmative:  but  of  what 
things  is  such  a  quasiio  status^  as  is  safest  resolved  by 
a  Noli  metangere.  Suffice  it,  therefore,  in  this  supra  nos^ 
point,  to  say  no  more  than  what  the  Lord  Coke  asserts, 

viz. 

(a)  1  Ves.  sen.  4^3.   (4th  edit) 
Q?2 
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1846. 
Rytbs 

V. 

The  Duke  of 
Wellington. 


viz.  That  the  king,  his  heirs^  and  successors  may  law- 
fully make  their  testaments^  and  that  execution  shall  be 
done  of  the  same."  (a) 

On  general  principles  if  there  be  a  right  this  Court 
will  provide  a  remedy.  (&) 

"  If  the  Plaintiff  has  a  right,  he  must  of  necessity  have 
a  means  to  vindicate  and  maintain  it,  and  a  remedy  if 
he  is  injured  in  the  exercise  or  enjoyment  of  it;  and 
indeed  it  is  a  vain  thing  to  imagine  a  right  without 
a  remedy ;  for  want  of  right  and  want  of  remedy  are 
reciprocal: "  per  Lord  Hall,  Ashby  v.  White,  (c) 

Mr.  Turner  in  reply. 

The  other  authorities  referred  to  during  tlie  argu- 
ment were  — 

Viscount  Canterbury  v.  Attorney  General  (d),  Bankeri 
Ca$e{e),  Richards  v.  Richards  (g),  Rhodes  v.  Smethurst  (A), 
Penn  v.  Lord  Baltimore  (/ ),  Magna  Charta  (Ar),  Charter 
of  Richard  I.  (/),  Webster  v.  Webster  (m),  Lambert  v. 
Taylor  (n),  The  Duke  of  Brunswick  v.  The  King*  of 
Hanover {o),  Sadler's  Case{p),  Lewin  on  Trusts  {q). 
Reeve  v.  Attorney  General  {r). 

The  Master  of  the  Rolls.  I  will  take  time  to  con- 
sider this  case. 


Tlte 


(a)  GodolphhCt  Orphan's  Le-         (t)  1  Ve4,  sen.  444. 


gac3%  part  I.  ch.  7. 

(h)  MUford  (4th  ed.),  p.  223, 
224.,  Beamet  on  Pleat,  64.  89. 
90.,  Fonhlanque,  15. 

(c)  2  Lord  Raymond,  p.  938. 

(d)  I  PhUSps,  306. 

(e)  U  State  Tr.S9. 
Or)  2B.^Ad.U7. 
(h)  ^Mee.^lV.^2. 


(k)  9  Hen,  3.  c.  17. 
(/)   Stated   in    1  Strange,  pi 
669. 

(m)  \0retey,93. 
(n)  4  Bam.  *  Cr.  138. 
(o)  6  Beavan,  1. 
(p)  4fBep.6^.b. 
iq)  73.  (2nded.) 
(r)  2  Atkins,  223. 
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The  Ma8T£R  of  the  Rolls.  1846. 

This  bill  alleges,  that  his  late  Majesty  King  George        Rtvbs 
in.  made  a  will,  dated  the  2d  of  June  I??*,  under   xbeDukeof 
his  sign  manual,  and  attested  by  three  witnesses,  and  Wellinotox. 
that    such    will    was   expressed    as    follows  :  —  "  St.      "^^  ^ 
James\  George  R.      In  case  of  our  royal  demise,   we 
give  and  bequeath  to  0//ue,  our  brother  of  Cumber^ 
lancPs  daughter,  the  sum  of  15,000/.,  commanding  our 
heir  and  successor  to  pay  the  same  privately  to  our 
said  niece,  for  her  use,  as  a  recompense  for  the  mis- 
fortunes  she   may   have    known   through   her   father. 
June  2.  mif." 

The  bill  states  the  act  69  &  40  G.  3.  c.  88.,  which 
enacted,  that  such  personal  estate  of  his  Majesty  as  is 
therein  mentioned  should  be  deemed  and  taken  to  be 
subject  to  disposition  by  the  King^s  last  will  in  writing 
under  his  sign  manual,  and  should  be  liable  to  the  pay-^ 
ment  of  such  debts  as  therein  mentioned,  and  subject 
thereto,  should  go  in  the  same  manner,  on  the  de- 
mise of  his  Majesty,  as  if  the  act  had  not  been  made. 
The  bill  further  states,  that  his  late  Majesty  King 
George  III.  departed  this  life  on  the  29th  of  January 
1820,  without  having  revoked  his  alleged  will,  leaving 
Olive^  therein  named,  and  who,  on  this  record,  is 
called  her  Highness  Olivej  Princess  of  Cumberland^ 
him  surviving.  And  that  his  late  Majesty  King  George 
IV.  was  the  heir  and  successor  of  King  George  III.,  and 
succeeded  to  his  throne  and  possessed  such  personal 
estate  of  King  George  III>,  as  by  the  statute  was  made 
subject  to  his  disposition  by  will,  more  than  sufficient 
to  pay  the  legacy ;  biit  that  the  legacy  was  not  paid. 

The   bill   then   states,  that  his   late    Majesty   King 

George  IV.  died  on  the  26th  of  June  1830,  having  made 

Qq  S  a  will, 
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1846.        a  will,  whereby  he  appointed  the  Defendant,  his  Grace 

Rytbs^     the  Duke  of  fVellingtofi,  and  Sir  William  Knighton^  Bart. 

V,  (since  deceased),  executors  thereof.     That  no  probate 

Wbllington  ^^  ^^^  ^"^^  ^^'^  ^^^  '^^'^  granted,  or  can  be  obtained 
out  of  the  Prerogative  Court  of  Canterbury,  and  that 
the  Defendant,  the  Duke  of  Wellington^  is  now  the  sole 
surviving  executor  of  the  will  of  King  George  IV.,  and 
has  possessed  his  personal  estate,  (including  therein  the 
personal  estate  of  King  George  III.)f  more  than  sufficient 
to  pay  the  legacy  claimed,  which,  however,  has  not  been 
paid. 

The  bill  then  states,  that  her  Highness  Olive^  Princess 
of  Cumberland^  died  on  the  21st  of  November  1834, 
having  made  a  will,  whereby  she  specifically  bequeathed 
the  alleged  legacy  of  1 5,000/.  and  all  interest  accumulated 
thereon  to  her  executrix  and  executors,  and  she  ap- 
pointed the  Plaintiff*  and  George  Darlings  Richard  Done^ 
and  the  Defendant  John  Primrose^  executors  of  her  will, 
which  was  proved  by  the  Plaintiff  and  the  Defendant, 
John  Primrose,  alone. 

The  bill  prays  for  an  account  of  what  is  due  to  the 
Plaintiff*  and  the  Defendant  Primrose  for  the  legacy  and 
interest  thereon ;  and  that  the  Duke  of  Wellington  may 
be  decreed  to  pay  the  amount;  and  if  he  shall  not 
admit  assets,  that  an  account  may  be  taken  of  the  per- 
sonal estate  of  King  George  IV.  (including  therein  the 
personal  estate  of  King  George  III.,  whereof  his  late 
Majesty  King  Geojge  IV.  was  possessed  at  the  time  of 
his  decease),  possessed  by  the  Duke  of  Wellitigton,  or 
any  person,  by  his  order  or  for  his  use,  and  for  further 
relief. 

To  this  bill,  the  Duke  of  Wellington  has  put  In  a 
general   demurrer  for   want   of  equity,   and   for   that 

the 
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the  matters  contained  in  the  bill  are  not  cognizable  by        1846. 

this  Court.  ^"^^"^"^ 

Rtvbs 

And  I  am  of  opinion  that  the  demurrer  must  be  al-  wbllwoton^, 
lowed* 


It  is  not  denied,  that,  in  ordinary  cases,  this  Court 
has  no  jurisdiction  to  determine  upon  the  validity  of  a 
will  of  personal  estate,  and  that  in  all  cases  in  which  par-^ 
ties  apply  for  the  construction  of  a  will,  or  for  payment 
of  legacies  under  a  will,  this  Court  proceeds  only  on  the 
foundation  of  a  will  proved  in  a  Court  of  competent 
jurisdiction*  The  present  is,  as  far  as  I  know,  the  first 
instance,  in  which  an  attempt  has  been  made  to  obtain 
in  this  Court  a  decree  for  the  payment  of  a  legacy, 
under  a  will  of  personal  estate  not  proved  in  a  proper 
Court. 

I  do  not  think  that  it  is  necessary,  or  that  it  would  be 
useful,  on  this  occasion,  to  trace  the  history  of  the  jurist 
diction  exercised  by  other  Courts  in  the  establishment 
of  the  validity  of  testamentary  instruments ;  or  the 
history  of  the  jurisdiction  of  this  Court,  in  making  decrees 
for  the  payment  of  debts  and  legacies,  and  for  taking 
the  accounts  which  are  ancillary  to  those  objects. 

The  Court  does  interfere  for  the  protection  of  pro- 
perty pendente  lite  for  probate  or  letters  of  administra- 
tion,  and  does,  perhaps  sparingly,  and  with  great 
caution,  exercise  some  jurisdiction  in  some  cases  of 
fraud  {a)  practised  in  obtaining  probate  and  legacies  or 
of  spoliation ;  but  relief,  under  a  will  produced,  is 
given  only  in  cases  where  grants  have  been  made  of 
probate  or  of  letters  of  administration.     And,  unless 

there 

(a)  Allen  v.  M^Pherton,  6  Beman,  469.  and  1  Ph^i^  133. 
Q?  4 
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1846.       there  be  something  to  take  this  case  out  of  the  Gommon 

^^^^^^^^     rules,   it   is  a  sufficient  objection   to   this  bill,   that  it 

r.  seeks  payment  of  a  legacy,  under  a   will  of  personal 

Wbl^gto^  estate,   of  which  it  alleges   that  there  neither  is,   nor 

can  be,  any  probate. 

I  must,  upon  this  record,  at  least,  treat  the  instru- 
ment upon  which  the  claim  is  founded  as  a  will  or 
testamentary  instrument:  it  is  not  a  declaration  of 
trust,  or  an  appointment  inter  vivos. 

It  was  argued,  that  if  no  remedy  can  be  obtained  here, 
the  law  of  England  does  not  afford  any  remedy  for 
an  alleged  wrong  such  as  is  stated  on  this  record.  I 
may  observe,  that  the  absence  of  a  remedy  for  a  sup- 
posed wrong  in  another  place,  is  not,  of  itself,  any 
reason  for  this  Court  assuming  a  jurisdiction  on  the 
subject ;  the  case  must  be  such  as  to  bring  it  properly 
within  the  jurisdiction  of  this  Court  on  other  grounds. 

But,  I  apprehend  that  this  case  is  not  such,  that,  if 
a  remedy  here  be  refused,  the  party  is  necessarily  de- 
prived of  all  remedy.  As  regards  his  late  Majesty 
King  George  IV.,  the  Plaintiff's  claim  against  him  was 
for  the  performance  of  a  personal  duty,  involving  hb 
pecuniary  interest.  Is  there  any  reason,  why  a  peti- 
tion of  right  might  not  have  been  presented?  lam 
far  from  thinking,  that  it  is  competent  to  the  King, 
or  rather  to  his  responsible  advisers,  to  refuse  capri* 
ciously  to  put  into  a  due  course  of  investigation  any 
proper  question  raised  on  a  petition  of  right.  The  form 
of  the  application  being,  as  it  is  said,  to  the  grace  and 
favour  of  the  King,  affords  no  foundation  for  any  such 
suggestion.  I  conceive,  that  if  the  Lady,  who  on  this 
record  is  called  the  Princess  Olive  of  Cumberland^  had 

a  just 
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a  just  claim  against  the  personal  estate  or  King  George        1846. 
III.  in  the  hands  of  King  George  IV.,  she  might  have      ^^^^^ 
brought  forward  her  claim  in  the  form  of  a  petition  of  v. 

right,  and  that  the  claim  would  have  been  investigated,  \^BtLiNOTON. 
and  if  proper  put  into  a  due  course  of  trial  and  de- 
termination, in  a  lawful  manner,  through  the  medium 
of  the  King's  Courts,  to  which  it  might  have  been  so 
referred,  as  to  give  the  jurisdiction  which  they  other- 
wise would  not  have  had. 

I  do  not  think  that  the  death  of  King  George  IV., 
who  made  a  will,  and  thereof  appointed  executors,  made 
any  difference  in  this  respect.  The  claim  is  in  respect 
of  a  duty,  which,  it  is  said,  ought  to  have  been  per- 
formed personally  by  King  George  IV.,  and  out  of  an 
estate  in  which  Her  present  Majesty,  as  successor  of 
George  III.,  has,  or  may  have,  an  interest  which  is  not 
to  be  affected  by  the  ordinary  proceeding  against  her  in 
her  Courts  of  Justice ;  and  if  it  be  true,  that,  for  such 
reasons  as  are  stated,  no  probate  can  be  granted  of  the 
will  of  King  George  IV.,  of  which  he  appointed  ex- 
ecutors, I  think  that  the  reason  is  equally  good  for  say- 
ing, that  this  Court  has  no  inherent  jurisdiction  to  decree 
the  payment  of  debts,  by  the  executors  of  George  IV. 
out  of  his  estate,  or  to  take  any  account  thereof. 

I  am  of  opinion  that  there  is  nothing  to  take  this  case 
out  of  the  ordinary  rule,  which  requires  a  will  to  be 
proved  in  a  proper  Court  before  relief  is  given  under  it 
in  this  Court. 

The  Court  has  never  exercised,  and  has  no  jurisdic- 
tion to  exercise,  any  authority  for  the  purpose  of  esta- 
blishing wills  of  personal  estate. 

And 
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1846.  And  For  these  reasons,  withoat  referring  to  the  other 


Ryves 


important  arguments  which  were  adverted   to  at  the 
'V.'"        hearing!  I  am  of  opinion,  that  this  demurrer  must  be 
The  Duke  of   allowed. 

WitLUKGTON. 

Demurrer  allowed. 


June  11,  12. 

^^y^^'^'  In  re  CVRRIE. 

Nov,  6. 

The  delivery     fTIHIS  was  a  petition  presented  by  Mr.  Burlon  for  the 
ft^prom^ry  taxation  of  the  bills  of  costs  of  Messrs.  Currie  & 

note,  held,        q^^  ^jg  former  solicitors, 
under  the  cir- 
cumstances, td 

mnount  to  a  Qn  the  6th  of  December  1845,  a  settlement  had  been 

payment  of  a 

bill  of  costs,      come  to  between  the  parties  of  the  following  nature.    A 

cirJums^tMC^^   balance  of  5S3t  25.  Ud.  then  appeared  to  be  due  from 

under  which  a  Messrs.  Currie  to  Mr.  Burton  on  their  cash  account ; 

be^taxedal^     and,  on  the  other  hand,  585/.  95.  5d.  was  due  from 

such  as  exist     )^r.  Burton  to  Messrs.  Currie  for  costs.     By  arrange- 

at  the  time  of    ment,  the   Respondents,  instead  of  applying  the  cash 

payment,  or      balance  in  satisfaction  of  the  bills  of  costs,  paid  the 

suchasappeaf  m*^     t>  i        i   i.  . 

on  the  face  of    whole  over  to  Mr.  Burton^  and  took  his  promissory  note 

SwrSrP'^y'ble  in  four  months. 

Where  pay- 

tortwl'and  ^"  ^^  ^^*^  ^^®  petition  for  taxation  was  presented, 

there  are  im- 

evenofasmail       ^^^  Other  facts  are  so  fully  stated  in  the  judgment  of 
amount,  or       j^^  Court,  that  it  is  unnecessary  to  repeat  them. 

charges  are  so  The 

gross  as  to 

evidence  fraud  and  oppression,  taxation  will  be  directed  after  payment. 

It  is  imprudent  for  a  client  to  pay,  and  for  a  solicitor  to  receive^  his  bill  of  costs 
BO  closely  upon  their  delivery,  that  they  cannot  have  been  deliberately  and  carefully 
perused  and  examined  by  the  client ;  but  this  alone  is  not  sufficient  to  warrant  a 
taxation  after  payment. 

Petition  for  tmtion  dismissed,  but,  under  the  circumstances,  without  costs. 
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The    questions  were  whether,    under  the   circum-        1846. 
stances,    the   bills   ought  to   be    considered   as    paid,     ^^^^^^^ 
and   if  they  were,    whether   the    circumstances   were      Currib. 
such,  that,  notwithstanding  payment,  they  ought  to  be 
taxed. 

Mr.  Kinderslejf  and  Mr.  J.  V.  Prior^  in  support  of  the 
petition. 

Mr.  Turner  and  Mr.  Bacon^  contra. 

The  6  &  7  Vict.  c.  73.,  Sayer  v.  fVagstaf{a)j  Massie 
V.  Drake  (6),  and  Horlock  v.  Smith  (c),  were  cited. 

The  Master  of  the  Rolls  said,  there  seemed  to  be 
some  difficulty,  from  the  particulars  of  alleged  over* 
charge  not  being  sufficiently  specified  in  the  petition  | 
and  that  it  was  also  difficult  to  say,  that  the  bill  had 
not,  by  agreement,  been  taken  in  lieu  of  payment. 
That  the  hearing  of  the  petition  not  having  been  con* 
tinuous,  it  was  necessary  for  him  to  look  carefully  to 
the  affidavits  before  he  gave  judgments 


The  Master  of  the  Rolls.  j^^^^  5^ 

Mr.  Burton f  the  Petitioner,  for  some  years  employed 
Messrs.  Currie  and  fVoodgate^  and  for  a  short  time 
Messrs.  Currie^  Woodgate^  and  Williams^  the  Respond- 
ents, as  his  solicitors*  They  transacted  business  for  him 
to  a  very  considerable  amount,  and  several  bills  of  costs 
became  due  .to  them.     The  Petitioner,  admitting  that 

the 

(a)  5  Beav.  415.  (c)  2  Mpl.  4-  Cr.  495. 
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1846.  the  bills,  with  the  exception  of  three,  have  now  been 
delivered,  prays  that  they  may  be  all  taxed,  and  that  all 
sums  of  money  received  or  paid  by  the  Respondents 
and  the  Petitioner,  on  account  of  each  other  respec- 
tively, may  be  accounted  for,  and  he  asks  for  other 
consequential  relief. 

The  Petitioner  sets  forth  several  transactions  in  which 
the  Respondents  were  employed,  and  states  accounts, 
which  were,  from  time  to  time,  made  out  by  them  and 
sent  to  the  Petitioner,  and  that  in  such  accounts  the 
l^nounts  of  the  bills  which  the  Respondents  alleged  to 
be  due  to  them  were  stated,  but  that  the  bills  them*- 
selves,  on  which  those  amounts  were  claimed,  were  not 
delivered  till  the  end  of  their  transactions,  when  the 
Respondents  received  a  promissory  note,  or  an  accept- 
ance of  the  Petitioner,  for  the  amount  then  claimed  to 
be  due*  The  object  of  the  special  statements  in  the 
petition  is,  to  shew  either  that  the  bills  were  never  paid, 
or  that  if  paid,  they  were  paid  under  such  circum- 
stances as  to  induce  the  Court  to  think,  that  notwith- 
standing such  payment,  the  bills  ought  to  be  taxed. 
The  petition,  as  originally  presented,  alleged,  in  general 
terms,  that  the  bills  contain  great  and  excessive,  undue 
and  improper  charges  against  the  Petitioner,  in  respect 
of  which  considerable  sums  of  money  ought  to  be  struck 
out  and  disallowed;  and  in  the  petition,  as  amended, 
there  are  described  several  charges,  which,  in  their  na- 
ture and  character,  are  alleged  to  be  improper. 

The  only  aflBdavit  on  this  part  of  the  case  is,  that  of 
Mr.  Btaion  himself,  who  says,  that  he  has  been  in- 
formed and  believes  and  is  advised,  that  the  bills  of 
costs  contain  great  and  excessive,  undue  and  improper 
charges  against  him,  in  respect  of  which  considerable 
sums  of  money  would  be  struck  out  and  disallowed  by 

the 
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the  Master  on  taxation,  if  the  bills  were  referred  to  him  ]  846. 
for  that  purpose.  It  is  remarkable,  that  the  affidavit 
does  not  identify  the  bills  of  costs  which  were  actually 
delivered,  and  that  there  is  no  specification  of  the  par- 
ticular items  in  the  bills,  which  are  comprised  within 
the  description  of  the  charges  which  are  complained  of 
in  the  amended  petition. 

Two  affidavits  have  been  filed  on  behalf  of  the  Re- 
spondents, and  the  questions  are,  first,  whether  the  bills 
ought,  under  the  circumstances,  to  be  considered  as 
paid  bills ;  —  and  if  they  are,  whether  the  circumstances 
are  such,  that,  notwithstanding  payment,  they  ought  to 
be  taxed. 

The  employment  continued  for  several  years,  and 
several  cash  accounts,  including  the  amounts  of  different 
bills  of  costs,  having  been  delivered,  it  appears,  that,  in 
the  autumn  of  1845,  a  settlement  was  contemplated,  and 
communications  on  the  subject  took  place  between  Mr. 
Woodgate  and  Mr.  DenU  the  partner  of  Mr.  Burton  the 
Petitioner,  who  frequently  acted  for  him  in  matters  pend- 
ing between  him  and  the  Respondents.  Mr.  Woodgate 
states  in  his  affidavit,  to  which  no  answer  is  made,  that 
it  was  arranged  between  him  and  Mr«  Dent^  that,  with- 
out fixing  any  immediate  period  for  the  purpose,  an 
early  opportunity  should  be  taken  for  making  a  settle- 
ment of  the  accounts ;  and  it  was  stated  in  conversation, 
that  the  balance  considered  due  to  the  Respondents 
was  estimated  as  probably  amounting  to  500/.  or  600/. 

In  November  1845,  Mr.  Burton  was  under  an  obli- 
gation to  pay  a  large  sum  of  money  to  Mr.  Lascelles, 
who  was  also  a  client  of  the  Respondents;  and  the  Peti- 
tioner, being  under  some  temporary  pressure,  hoped  to 
obtain  accommodation  from  the  Respondents,  or  from 

Mr. 
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1846.  Mr.  Lascelles  through  their  means.  They  were  unable 
^^^^^^"^  to  give  or  procure  such  accommodation,  and  some  dis- 
CuRRiB.  satisfaction  arose  on  the  part  of  the  Petitioner.  On  the 
15th  of  November,  it  appeared  that  Mr.  Burton  had  oc- 
casion for  SOOOZ.,  and  the  Respondents,  being  unable 
to  accommodate  him  in  the  manner  he  desired,  or  to 
advance  so  large  a  sum  themselves,  offered  to  do  their 
utmost  to  raise  the  amount  for  him,  and  at  the  same 
time  alluded  to  the  arrangement  for  setding  the  ac- 
count ;  and  as  Mr.  Burton  was  about  to  raise  money^ 
intimated  the  propriety  of  his  raising  enough  to  pay 
their  bills,  in  addition  to  the  amount  which  he  wanted 
for  his  other  purposes,  and  to  this  Mr.  Burton,  through 
his  partner  Mr.  Dent,  answered,  that  SOOO^  would  be 
enough  for  his  purposes,  if  the  Respondents  were  satis- 
fied to  take  his  acceptance  for  their  bills  of  costs  to  be- 
come payable  in  three  months  date. 

The  rest  of  the  negotiation  seems  to  have  been 
principally  conducted  by  Mr.  Dent,  on  behalf  of  Mr. 
Burton.  In  the  end,  Mr.  Woodgate  procured  from  his 
brother  a  loan  of  SOOOil,  which  Mr.  Burton  wanted. 
After  this  was  done,  and  on  the  6th  of  December  IMS, 
a  balance  of  538/.  2s.  \\d.  appeared  to  be  due  from  the 
Respondents  to  ^r.  Burton  on  the  cash  account,  and 
the  bills  of  costs  due  to  the  Respondents  from  Mr. 
Burton  appeared  to  amount  to  585/.  9s.  5d. ;  and,  pur- 
suant to  the  arrangement,  the  Respondents,  instead  of 
applying  the  balance  due  from  them,  or  any  part  of  it, 
towards  satisfaction  of  their  bills,  paid  the  whole  of  it  to 
Mr.  Burton,  and  took  his  promissory  note  or  accept- 
ance, payable  in  four  months,  to  which  they  had  con- 
sented to  enlarge  the  time  before  proposed  for  the 
585/.  9s.  5d.,  the  amount  of  their  bills. 

Where 
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Where  a  bill  of  exchange  or  promissory  note  is  1846. 
given  in  lieu  of  payment  in  money,  it  is  proper  to  con- 
sider, whether  the  delivery  of  the  bill  or  note  ought  to 
be  considered  as  actual  payment.  Did  the  Respondents 
agree  to  take  it  in  payment  of  the  debt?  The  sugges- 
tion as  to  the  mode  of  payment  proceeded  from  the 
Petitioner :  he  said  that  SOOO/.  would  be  enough  for  his 
purposes,  provided  the  Respondents  were  satisfied  to 
take  his  acceptance  for  their  bills  of  costs.  The  sug- 
gestion was  repeated  in  a  memorandum  on  the  22nd  of 
November  as  follows  :  —  "  Mr.  Archer  Burton  to  give 
Messrs.  Currie  &  Co.  an  acceptance  at  three  months 
for  their  bills  of  costs,  on  being  furnished  with  all  their 
bills  that  have  not  been  delivered."  It  was  afterwards 
agreed,  that  the  time  should  be  enlarged  to  four  months, 
and  should  run  from  the  delivery  of  the  bills,  and  Mr. 
Burton  having,  when  he  sent  the  acceptance,  stated, 
that  he  returned  the  bill  accepted,  <*  subject  to  such 
revision  of  the  account  as  he  might  feel  necessary," 
Mr.  Williams  observed  upon  this  to  Mr.  Dent,  that  he 
concluded  that  Mr.  Burton  referred  to  the  cash  ac- 
count, in  which  there  were  several  sums  stated  to  be 
retained  to  answer  specific  payments,  the  amount  of 
which  could  not  be  immediately  ascertained  with  ac- 
curacy, and  that  he  considered,  that,  as  far  as  related  to 
the  bills  of  costs,  the  promissory  note,  signed  by  Mr. 
Burton,  was  to  be  treated  as  payment ;  and  it  is  sworn 
by  Mr.  Williams  and  not  denied,  that  Mr.  Dent  then 
stated,  that  he  understood  the  note  to  be  given  in  com- 
pliance with  the  terms  of  the  memorandum  of  the  22nd 
of  November,  and  in  lieu  of  payment  thereof  in  cash,  as 
originally  proposed;  and  it  was  upon  this  answer,  that  the 
cheque  was  given  to  Mr.  Burton  for  the  53S2L  2s.  \ld., 
the  amount  of  the  cash  balance  due  to  him  from  the 
Respondents.  Mr.  Woodgate  has  also  expressly  sworn, 
and  it  is  not  denied,  that,  before  the  note  fell  due,  and 

before 
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1846.  before  any  intimation  was  given  that  the  PeUtioner 
J[nre  ^^^ired  to  have  the  bills  taxed,  Mr.  Woodgate  sent  and 
CuRRiB.  delivered  to  him,  unconditionally,  all  the  deeds,  doca- 
ments,  and  papers  which  he  believed  the  Petitioner  to 
be  entitled  to  receive.  These  circumstances  being  ex- 
pressly sworn,  and  no  answer  to  them  given,  I  think 
myself  bound  to  give*  credit  to  the  statement,  and  to 
conclude,  that  the  delivery  of  the  bill  or  note  for  the 
amount  of  the  bills  of  costs  was  meant  and  agreed  to  be 
a  payment  or  in  lieu  of  payment. 

Now  a  paid  bill  may  be  taxed,  if  the  special  circam- 
stances  of  the  case  shall,  in  the  opinion  of  the  Court, 
appear  to  require  it.  The  special  circumstances  are,  as 
I  conceive,  such  as  exist  or  take  place  at  the  time  of 
payment,  or  such  as  appear  on  the  face  of  the  bills 
themselves.  Payment  may  be  so  extorted  (a),  as  to  induce 
the  Court  to  say,  that  the  bill  containing  improper 
charges  even  to  a  small  amount  (&),  shall  not  be  pro- 
tected from  taxation ;  and  the  bill  may  contain  charges 
so  gross,  that  the  insertion  of  them  in  the  bill  is,  of 
itself,  evidence  of  fraud  and  oppression,  from  which  the 
client  will  be  relieved. 

What,  then,  were  the  circumstances  under  which  the 
payment  in  this  case  was  made  ?  Mr.  Button  was 
under  some  difficulties,  arising  from  his  prior  engage- 
ments with  other  persons ;  but  there  was  no  pressure 
upon  him  moving  from  the  Respondents,and  no  pressure 
from  others  of  which  the  Respondents  took  or  attempted 
to  take  any  advantage.  They  had  expressed  a  wish  to 
have  their  accounts  settled  and  their  bills  paid  ;  but  there 
was  no  urgency  on  the  subject,  no  pressure,  and  no  in- 
fluence 

Xa)  In  re   Tryon,  7  Seavan,      467. ;   In  re  Jones,   8  Beavan^ 
496.;    In  re  Weils,  8  Beavan,      479. 
416. ;  In  re  BenneU,  8  Beavan,  (b)  Inre  WeUs,^ Beavan^^\^. 
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fluence  used  to  obtain  payment.  There  was,  indeed,  1846. 
this,  which  I  hope  is  extraordinary,  and  which  I  cannot  ^^^^*^^ 
think  prudent  on  the  part  of  either  solicitor  or  client, —  Currik. 
the  bills  were  paid  as  soon  as  delivered  and  before  they 
had  been  examined.  The  time  seems  to  have  been 
such,  that  the  Respondents  must  liave  known  that  the 
bills  could  not  have  been  carefully  examined;  never- 
theless, it  is  sworn,  and  not  denied,  that  Mr.  Burton 
might  have  perused  and  investigated  the  bills,  at  the 
time  of  the  delivery  thereof,  and  that  prior  to  the  giving 
of  his  promissory  note  for  the  amount  thereof  he  had  the 
opportunity ;  and  though  I  must  think  it  imprudent  for 
the  client  to  pay,  and  perhaps  still  more  so  for  the 
solicitor  to  receive  payment  of  bills  of  costs,  so  closely 
upon  their  delivery  that  they  cannot  have  been  de-> 
liberately  and  carefully  perused  or  examined  by  the 
client,  I  cannot  say,  that  it  may  not  be  legally  done,  or 
that  payment,  under  such  circumstances, cannot  belegally 
valid.  I  do  not  think,  that,  in  the  absence  of  any  thing 
like  fraud,  circumvention  or  oppression,  acceptance  of 
payment,  under  such  circumstances,  is  to  be  deemed 
such  a  special  circumstance,  as,  of  itself,  or  together 
with  some  possible  but  unascertained  overcharge,  to 
entitle  the  client  to  taxation  after  payment 

It  only  remains  to  consider  the  alleged  overcharges. 
If  overcharges  are  not  alleged  and  proved  to  such  an 
extent  as  to  amount  to  fraud,  they  are  not  of  themselves 
to  be  considered  as  ground  for  taxing  bills  of  costs  after 
payment.  This  was  laid  down  by  Lord  Eldo7i^  and 
strongly  confirmed  by  the  present  Lord  Chancellor.  It 
is  not  enough  to  shew  that  the  bills  contain  some  items 
which  might  have  been  disallowed  on  taxation. 

The  original  petition  and  the  affidavit  filed  in  sup- 
port of  it,  contained  a  general  allegation  of  improper 
charges,  without  specifying  any  in  particular. 

Vol.  IX.  R  r  The 
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1846.  The  amendments  introduced  into  the  petition  are  not 

'-^y^^-^  supported  by  any  affidavit ;  the  bills  to  which  they  refer 
CuRRiB.  are  not  proved  to  have  been  the  bills. delivered ;  and  the 
principal  complaint  is,  of  charges  of  certain  descrip- 
tions, without  specifying  the  particular  items  in  the  bills 
to  which  the  complaint  refers.  I  believe,  indeed,  from 
the  way  in  which  the  petition  has  been  met  by  the  Re- 
spondents, that  the  charges  referred  to  in  the  amended 
petition  are  charges  which  have  been,  on  some  occasion 
or  occasions,  made  in  the  bills  delivered ;  but  I  do  not 
think  that  they  are  so  alleged,  as  to  enable  the  Re- 
spondents to  give  such  explanations,  or  make  such  de- 
fence, as  the  circumstances  of  the  case  might  have 
admitted,  or  so  alleged  and  proved  as  to  entitle  the 
Petitioner  to  tax  these  bills,  {a) 

The  two  items  of  27/.  185.  6d.  and  l4fL  Is.  2c2.,  which 
are  specifically  complained  of,  and  which  amount  to- 
gether to  41/.  145.  8d.f  are,  I  think,- sufficiently  explained 
in  the  affidavit  of  Mr.  Woodgate. 

And  the  petition,  failing  in  its  object,  must  be  dis- 
missed. 

I  have  felt  some  hesitation  upon  the  subject  of  costs ; 
but,  considering  the  mode  in  which  the  Respondents 
claimed  credit,  in  account,  for  bills  not  delivered,  and 
the  circumstances  under  which  the  bills  were  paid;  and 
having  also  regard  to  the  facts  appearing  in  the  answer 
which  the  Respondents  have  given  to  some  of  those 
charges  in  the  petition,  which  I  do  not  think  sufficiently 
alleged  and  proved  to  entitle  the  Petitioner  to  relief;  it 
appears  to  me,  on  the  whole,  that  the  petition  should 
be  dismissed  without  costs. 

I  think 
(a)  In  re  Thompstmf  8  Beavan^  237. 
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I  think  that,  without  any  order  being  made  for  the  1846. 

purpose,  the  two  bills,  one  for  4i  105,  3rf.,  and  the  ^'^^^^^ 

other  for  14/.  45.  6A,  which  Mr.  fVoodgdte  states  were  Currib. 
not  delivered  through  inadvertence,  ought  to  be  now 
handed  over  to  the  Petitioner. 


GLAZBROOK  v.  GILLATT.  yav.  24. 

rriHIS  petition,  for  a  stop  order  (a),  was  served  not  ^  petition  for 
-■-   only  on  the  Assignor,  but  on  the  other  parties  to  ^asTerTed '^ 
the  cause.  not  only  on 

the  assignor, 
but  on  the 

Mr.  Prior  for  the  Petitioner.  o***^'  parties 

to  the  cause. 
The  Petitioner 

Mr.  Cat/ley  Shadwell  for  the  Assignor.  was  ordered  to 

'^  pay  the  costs 

of  the  latter. 

Mr.  Beavatif  for  the  other  parties  to  the  cause,  asked 
for  their  costs,  on  the  ground  that,  under  the  general 
order  of  the  3rd  49n7  1841  (J),  which  directs,  «•  that 
henceforward  any  person  presenting  a  petition  for  any 
such  order  as  aforesaid,  shall  not  be  required  to  serve 
such  petition  upon  the  parties  to  the  cause,  or  upon  the 
persons  interested  in  parts  of  the  stocks  or  funds  not 
sought  to  be  affected  by  any  such  order,'*  it  was  un- 
necessary to  serve  them. 

The  Master  of  the  Rolls,  concurring  in  the  argu- 
ment, ordered  the  costs  to  be  paid  by  the  Petitioner. 

(a)  Ante,^A92,  Qi)  Ordines  Can.16}. 
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ABATEMENT. 

1.  Re-delivery  of  documents  de- 
posited in  the  Master's  office 
ordered,  on  petition,  in  an  abated 
suit.     Alderman  ▼.  Bannister, 

Page  516 

2.  In  an  abated  suit,  the  Master 
has  no  jurisdiction,  under  the 
60th  Order  of  1828,  to  direct  the 
re-delivery  of  papers  deposited  in 
his  office.  Ibid. 

ABSOLUTE  INTEREST. 

1.  Bequest  of  2000/.  to  A.,  and  in 
the  event  of  her  death  without 
children,  to  her  heirs,  the  nearest 
relations  of  her  grand  aunt  A, 
Held,  that  A,  took  an  absolute 
interest.     Yearxoood  v.  Yeartoood, 

276 

2.  A  testator  bequeathed  his  re- 
sidue to  his  three  sons,  in  trust, 
to  be  divided  between  his  three 
sons  and  his  daughter,  and  he  di- 
rected his  daughter's  share  to  be 
kept  in  the  hands  of  his  sons,  for 


her  "  or  "  her  children's  sole  use, 
free  from  the  controul  of  her 
husband.  The  daughter  survived. 
Held,  that  she  took  absolutely. 
Whitcher  v.  Penley.  Page  477 
S.  A  testator  gave  fourteen  Phoenix 
shares  on  trust,  to  pay  the  pro- 
duce of  ten  to  his  daughters  for 
life,  and  afterwards  to  his  son,  and 
afterwards  to  the  son's  "children;" 
and  he  gave  the  other  four  shares 
to  his  son  for  life,  and  afterwards 
to  his  <*  children ; "  and,  in  default 
of  '*  such  issue  "  of  his  son,  he 
gave  all  the  shares  to  his  <*  daugh- 
ters "  and  their  <<  issue,**  share  and 
share  alike,  such  issue  not  to  be 
entitled  to  or  take  more  than  their 
deceased  parent's  share.  The  son 
died  without  issue.  Held,  that  the 
daughters  took  absolute  interests, 
and  that  their  children  took  only 
by  way  of  substitution  for  their 
parents,  and  not  by  way  of  limit- 
ation or  succession.  Hedges  v. 
Harpur.  479 
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ACCOUNT. 

1.  A  builder  entered  into  a  contract 
to  build  an  union  workhouse  on 
certain  specified  terms*  but  be- 
came bankrupt  before  it  was  com- 
pleted, and  it  was  finished  by  the 
guardians.  A  bill  by  the  assignees 
to  have  an  account  taken  of  what 
had  been  done,  was  dismissed  with 
costs,  on  the  ground  that  it  was 
not  a  proper  subject  for  a  suit  in 
equity.  Ambrose  v.  Dunmow  Union. 

Page  508 

2.  Under  a  decree  to  take  an  ac- 
count of  the  testator's  debts^  and 
to  compute  interest  on  such  of 
his  debts  as  carried  interest,  the 
Master  has  not  jurisdiction  to 
allow  a  compensation  to  a  party 
for  unliquidated  damages  on  a 
breach  of  covenant ;  but,  upon  an 
application  to  the  Court,  proper 
directions  will  be  given  for  the  in- 
vestigation of  such  a  claim.  Cox 
V.  King.  530 

See  Interrogatories,  2. 
Principal  and  Agent. 

ACQUIESCENCE. 
See  Laches. 

Master's  Report. 

ADMINISTRATION  SUIT. 
See  Account,  2. 

ADULTERINE  BASTARDY. 
1.  Observations  as  to  the  nature  and 
extent  of  proof  necessary  to  es- 
tablish a  case  of  adulterine  bas- 
tardy, and  as  to  what  kind  of  evi- 
dence is  admissible  in  such  cases. 
Hargrove  v.  Hargrove.  552 


2.  A  child  born  of  a  married  wo- 
man is,  in  the  first  instance,  pre- 
sumed to  be  legitimate.  The  pre- 
sumption thus  established  by  law, 
is  not  to  be  rebutted  by  circum- 
stances i  which  only  create  doubt 
and  suspicion,  but  it  maybe  wholly 
removed  by  shewing  that  the  hus- 
band was,  1st.  Incompetent.  2. 
Entirely  absent,  so  as  to  have  no 
intercourse  or  communication  of 
any  kind  with  the  mother.  3.  En- 
tirely absent  at  the  period  during 
which  the  child  must,  in  the  course 
of  nature,  have  been  begotten. 
4.  Only  present  under  circum 
stances  as  afford  clear  and  satis- 
factory proof  that  there  was  no 
sexual  intercourse.  Such  evi- 
dence as  this  puts  an  end  to  the 
question  and  establishes  the  ille- 
gitimacy of  the  child  of  a  married 
woman.     Hargrove  v.  Hargrove. 

Page  552 

3.  It  is,  however,  very  difiicult  to 
conclude  against  the  legitimacy, 
in  cases  where  there  is  no  disa- 
bility and  where  some  society  or 
communication  is  continued  be- 
tween husband  and  wife  during 
the  time  in  question,  so  as  to  have 
afforded  opportunities  of  sexual 
intercourse ;  and  in  cases  where 
such  opportunities  have  occurred, 
and  in  which  any  one  of  two  or 
more  men  may  have  been  the 
father,  whatever  probabilities  may 
exist,  no  evidence  can  be  admitted 
to  shew  that  any  man,  other  than 
the  husband,  may  have  been,  or 
probably  was,  the  father  of  the 
wife's  child.  Throughout  the  in- 
vestigation 
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vestigation  the  presumption  in  fa- 
vour of  the  legitimacy  is  to  have 
its  weight  and  influence,  and  the 
evidence  against  it  ought  to  be 
strong,  distinct,  satisfactory,  and 
conclusive.  Hargrave  v.  Mar- 
grave, Page  552 

AFFIDAVITS. 

1.  On  a  motion  for  an  issue  to  try 
the  Plaintiffs  heirship,  affidavits 
of  facts  of  which  the  Defendant 
by  his  answer  professes  to  be  ig- 
norant are  inadmissible.  Law 
cashire  v.  Lancashire,  259 

2.  Practice  as  to  swearing  affidavits, 
upon  the  Masters'  ceasing  to  at- 
tend at  the  public  office.  Order  of 
November  1847.  xvii 

AGENT. 
See  Factor. 

AMENDING. 

Upon  the  allowance  of  a  demurrer 
the  question  of  costs  and  liberty 
to  amend  are  in  the  discretion  of 
the  Court,  and  for  the  purpose  of 
determining  them,  the  Court  to 
some  extent  has  regard  to  the 
statements  in  the  bill,  though  ad- 
mitted only  for  the  purposes  of 
the  demurrer.  Schneider  v.  Li- 
zardu  461 

AMENDMENT. 

1.  A  special  order  to  amend,  without 
prejudice  to  an  injunction,  must 
be  made  to  the  Court  and  not  to 
the  Master.     Wright  v.  King.  161 

2.  An  order  of  course  to  amend  by 


adding  parties,  obtained  after  re- 
plication, is  irregular.  Hitchcock 
v.  Jaques  Page  192 

3.  A  Plaintiff,  having  one  of  the  De- 
fendants under  his  control,  kept 
back  his  answer.  Another  De- 
fendant put  in  his  answer,  and 
afler  great  delay,  on  the  part  of 
the  Plaintiff,  moved  to  dismiss  for 
want  of  prosecution.  The  Plain- 
tiff to  defeat  the  motion,  obtained 

.  an  order,  of  course,  to  amend. 
Held  that,  as  there  was  an  answer 
outstanding,  the  order  to  amend 
could  not  be  considered  <'  ir- 
regular." But  it  was  afterwards 
discharged  on  other  grounds. 
Forman  v.  Gray.  196 

4.  An  order  of  course,  though  ob- 
tained within  the  time  limited  by 
the  General  Orders,  discharged, 
on  the  ground  of  the  inexcusable 
delay  of  the  Plaintiff,  in  proceed- 
ing and  getting  in  the  answer  of  a 
Defendant  under  her  control,  and 
because  it  had  been  obtained  for 
the  purpose  of  defeating  a  motion 
to  dismiss  for  want  of  prosecution. 

Ibid.  200 

5.  The  expressions  "last  answer"  and 
"  the  last  of  several  answers"  in 
the  General  Orders  regulating  the 
period  within  which  a  Plaintiff 
may  obtain  an  order  of  course  to 
amend,  mean  the  last  answer  re- 
quired in  the  then  state  of  the 
record.  Ibid. 

6.  On  a  motion  to  discharge  an  order 
of  course  to  amend,  in  a  cause  at- 
tached to  another  branch  of  the 
Court,  the  Master  of  the  Rolls  has 
not  jurisdiction   to  take  into  his 

Rr  Ai     consideration 
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consideration,  the  conduct  of  the 
parties,  and  will  only  determine, 
whether  the  order  has  been  regu- 
larly obtained.  Arnold  v.  Arnold. 
Page  206 
7*  A  Plaintiff  is  not  to  obtain  an 
order  of  course  to  amend,  afler 
service  of  notice  to  dismiss  for 
want  of  prosecution.  Order  of 
ISth  April  1847.  xiii 

See  Decree,  3. 

Dismissal  for  want  of 

Prosecution,  1. 
General  Orders,  4. 
Order  of  Course,  1,  2. 

ANNUITY. 

A  testator  gave  to  each  of  his  five 
daughters  400/.  per  annum,  for 
their  lives ;  and  after  their  re- 
spective deceases,  he  gave  the 
same  to  their  children  respec- 
tively; and  in  case  any  of  the 
daughters  died  without  issue,  the 
annuity  to  cease.  Held,  that  the 
children  of  the  daughters  took  for 
life  only  a  proportion  of  the  an- 
nuity.    Hedges  v.  Harpur.      479 

ANSWER. 

1.  As  to  the  necessity  of  infants  and 
the  Attorney  General  raising  the 
points  of  their  defence  specifically, 
by  the  answer,  instead  of  putting 
in  .what  is  termed  the  common 
answer.     Lane  v.  Hardwicke.  148 

2.  Proceedings  of  contempt  for  want 
of  answer  stayed,  on  proof  of  the 
Defendant's  inability,  by  reason  of 
illness,  to  put  in  his  answer.  Hicks 
V.  Lord  Alvanlet/,  163 


3.  Where  a  bill  was  amended  before 
answer,  an  answer  expressed  to 
be  **  to  the  bill  of  complaint  Ac*," 
is  regular,  but  where  the  amend- 
ments take  place  after  answer, 
the  subsequent  answers  should  be 
headed,  *'  to  the  amended  bill  of 
complaint.*'    Rigby^»  Rig^y- 

Page  311 
See  Evidence,  4. 

APPEAL. 

See  Stating  Proceedings  pend- 
ing Appeal. 

APPEARANCE. 

See  Solicitor  and  Client,  7- 

APPROPRIATION    OF  PAY- 

MENTS. 

A.  J9.,  a  married  woman,  conveyed 
her  separate  estate  to  C.  Z>.,  in 
trust  to  sell  &c.,  and  pay  a  debt 
due  to  him  from  her,  and  further 
advances,  not  exceeding  in  the 
whole  400/.,  and  to  hold  the  sur- 
plus for  her  separate  use.  C.  D. 
afterwards  made  further  advances 
far  exceeding  the  limit,  part  of 
which  was  paid  upon  bills  drawn 
on  him  by  A.  B.  with  directions 
'*  to  charge  the  same  to  the  ac- 
count of"  her  separate  estate. 
Held,  that  C.  D.  was  not  entitled 
to  appropriate  his  receipts,  in  the 
first  place,  in  payment  of  the  ad- 
vances not  covered  by  the  se- 
curity, the  Court  considering  that 
C  Z).'s  receipts  could  not  be  con- 
sidered  as   indefinite   payments; 

that 
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that  he  had  them  only  for  the 
purpose  of  paying  off  the  charge, 
and  afterwards  for  A,  BJs  se- 
parate use;  and  that,  upon  the 
true  construction  of  the  instru- 
ments^ C.  D.  was  bound  to  apply 
the  separate  estate  which  he  re- 
ceived, in  satisfaction  of  the 
charge^  and  could  only  consider 
the  surplus,  after  such  satisfaction, 
as  subject  to  the  disposition  of 
C.  D.,  or  liable  to  such  ordinary 
lien  as  he  might  acquire  by  ad- 
vancing money  to  her.  Smith  v. 
Smith.  Page  80 

ARBITRATION. 

Upon  the  face  of  an  award,  the  ar- 
bitrator appeared  to  have  im- 
properly disallowed  a  sum  of  818/. 
On  an  application  to  a  Court  of 
Equity  to  set  aside  the  award,  the 
Respondent  offered  to  allow  it. 
Held,  nevertheless,  that  the  award 
must  be  set  aside.  Skipv)orth  v. 
Skipvoorth.  135 

ASSIGNMENT. 
See  Deed  Poll. 
Expectancy. 

ATTORNEY  GENERAL. 
See  Answer,  1. 

AWARD. 

See  Arbitration. 


BANKRUPTCY. 

1.  A.  authorised  the  sale  of  his  share 
in  a  brewery  to  JB.f  his  surviving 
partner,  whom  he  appointed  one 
of  his  executors.  B.  conceiving 
he  had  duly  become  the  pur- 
chaser, carried  on  the  business 
until  his  death,  and  it  was  subse- 
quently carried  on  by  C  his  ex- 
ecutor. Afterwards,  upon  a  bill 
filed,  the  sale  was  set  aside^  and 
the  estate  of  A»  became  entitled 
to  share  in  the  profits  made  sub- 
sequent to  A.'s  death.  C.  after- 
wards became  bankrupt,  having 
the  whole  trade  property  in  his 
possession.  Held,  that  the  pro- 
perty was  not  within  the  order 
and  disposition  of  the  bankrupt. 
Stocken  v.  Dawson.  Page  239 
Form  of  reference  under  the  7  & 
8  Vict.cAll.f  in  the  case  of  a 
bankrupt  joint  stock  company.  In 
re  The  Forth  Marine  Insurance 
Company.  469 

See  Lien. 


BARON  AND  FEME. 

See  Husband  and  Wife,  1,  2. 
Pin  Money. 


BILL. 

A  bill  containing  reflections  on  a 
party,  ordered,  by  consent,  to  be 
taken  oflF  the  file.  Clifton  v.  Ben' 
tall.  105 

BILL 
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BILL  OF  COSTS. 

See  Solicitor  and  Client^  9. 

BILL  OF  REVIEW. 
See  Demurrer,  5,  6. 


BREACH  OF  TRUST. 

1.  Where  trustees  for  sale  sell  the 
trust  property,  and  place  the  con- 
veyance, executed  by  them,  and 
having  their  receipt  endorsed,  in 
the  hands  of  a  solicitor,  who  re- 
ceives  and  misapplies  the  pur- 
chase-money^ they  are  liable  for 
a  breach  of  trust.    Ghost  v.  Waller. 

Page  497 

2.  In  a  suit  by  children  against 
trustees,  to  make  them  liable  for 
a  breach  of  trust,  it  was  alleged 
by  the  trustees,  that  their  co- 
Defendant^  the  tenant  for  life, 
had  concurred;  the  decree  was 
made  against  the  trustees,  without 
prejudice  to  any  right  or  remedy 
they  might  have  against  the  tenant 
for  life,     Meyer  v.  Montriou.  521 

See  Costs,  5. 
Indemnity. 

Interrogatories,  1,  2. 
Municipal  Corporation,  1. 


CASES  AND  OPINIONS. 
See  Production  of  Documents,  3. 


CASES  COMMENTED  ON. 

1.  The  decision  in  Seltoood  v.  Mild- 
may  (3  Ves.  306.)  explained,  and 
the  effect  of  the  decree  therein 
stated.     Lindgren  v.  Lindgren, 

Page  358 

2.  The  case  of  Seltoood  v.  Mildmay 
is  not  overruled  by  the  cases  of 
MilUr  v.  Trovers  {S  Bing.2^.), 
and  Doe  dem.  Hiscocks  v.  Hiscocks 
(5  M.  4-  fV.  363.).  Ibid. 


CHARGE  ON  REAL  ESTATE. 

A  testator  gave  legacies,  and  charged 
his  executors^  to  whom  he  devised 
real  and  personal  estate,  with  the 
payment  thereof.  Held,  that  the 
legacies  were  charged  on  the  real 
estate.    Cross  v.  Kenningion.   ISO 

CHARITY. 
See  Mortmain,  1,  2. 
Trust. 

CHILDREN. 

See  Absolute  Interest,  2. 
Issue,  4>,  5, 

CLASS. 

See  Next  of  kin,  1,  2,  3. 


CLERKS  OF  COUNSEL. 

1.  Fees  to  counsels'  clerks  are  mere 
gratuities,  for  which  they  have  no 
legal  demand,  and  this  Court  has 
no  jurisdiction  in  respect  of  such 

fees 
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fees  as  against  the  clerks.  Ex  parte 
Cotton.  Page  107 

2.  The  sum  allowed  for  clerks'  fees 
on  taxation  does  not  limit  the  sum 
which  may  be  spontaneously  given, 
but  it  does  limit  the  sum  which 
the  solicitor  can  safely  pay  with- 
out the  special  direction  or  per- 
mission of  the  client.  Ibid. 
See  General  Orders,  1. 

CO-DEFENDANT. 

See  Evidence,  4. 

COMPROxMISE. 
See  Creditor's  Suit,  2. 

CONPITION. 

A  testator  having  an  estate  subject 
to  a  mortpjage  of  4460/.  created 
by  himself,  devised  it  to  A.  B.  in 
fee,  "  he  paying  the  mortgage 
thereon ;"  and  he  devised  his  re- 
siduary real  and  personal  estates 
to  trustees  for  the  payment  of  his 
debts,  and  he  gave  to  the  mort- 
gagee, through  the  medium  of  his 
executors,  2000/.  to  exonerate  the 
estate.  Held  that,  although,  ifthe 
devise  had  been  simply  "  of  the 
estate"  or  "  of  the  estate  subject 
to  the  mortgage  thereon,"  the 
mortgage  would  have  been  pay- 
able out  of  the  testator's  general 
estate,  yet  that  the  words  '<  he 
paying  the  mortgage  thereon," 
imposed  a  duty  on  the  devisee, 
and  amounted  to  a  direction  or 
condition  that  he  should  pay  the 
mortgage,  or  take  the  estate  sub- 


ject to  the  burden  upon  it,  so  far 
as  the  same  exceeded  the  2000/. 
Lockhart  v.  Hardy.         Page  379 

CONSIDERATION. 
See  Husband  and  Wife,  1,  2- 

CONSTRUCTION. 
See  Deed. 

Settlement. 

CONTEMPT. 
See  Answer,  2. 

General  Orders,  2. 

CONTRACT. 

See  Lunatic,  2. 

Vendor  and  Purchaser. 

CONVEYANCE. 

See  Decree,  1 . 
Statute,  1. 
Vendor  and  Purchaser,  I. 

COPY  BILL. 

Whether  the  Court  can  order  substi- 
tuted service  of  a  copy  bill  under 
the  23rd  Order  ot  August  1841, 
quare.     Thomas  v.  Selbj/.        194 

COSTS. 

1.  Where  a  Plaintiff  imputes  personal 
fraud  which  is  not  proved,  it  is  a 
reason  for  awarding  costs  against 
him  on  a  dismissal  of  his  bill. 
Langley  v.  Fisher.  90 

2.  An  order  for  rehearing  was  dis- 
charged with  costs,  but  in  the 
meantime  the  cause  had  been  set 
down  and  briefs  delivered.    Held, 

that 
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that  the  costs  thereof  could  not 
be  i  needed  in  the  order,  and 
could  only  be  given  on  a  rehear- 
ing or  upon  special  application. 
Davenport  v.  Stafford.    Page  106 

3.  Petition  against  a  clerk  of  counsel 
dismissed  for  want  of  jurisdiction, 
but  without  costs,  on  account  of 
his  improper  conduct  in  the  mat- 
ter complained  of.  Ex  parte  Cot- 
ion.  107 

4'.  A  petition  to  review  a  taxation 
was  successful,  but  the  petitioner, 
not  having  taken  proper  steps  to 
satisfy  the  Taxing  Master,  when 
the  matter  was  in  his  office  was 
ordered  to  pay  the  costs.  Sturge 
V.  Dimsdale.  170 

5.  The  representative  of  a  default- 
ing executor,  fairly  accounting, 
is  entitled  to  deduct  his  costs  of 
suit  out  of  the  assets,  though  they 
may  be  insufficient  to  repair  the 
breach  of  trust.  Hcddenby  v. 
Spofforth.  195 

6.  An  executor  was  allowed,  under 
the  circumstances,  the  costs  of 
a  cross  cause  for  administration 
of  the  estate  instituted  by  him 
against  his  cestui  que  trust.  Nelson 
v.  Duncombe.  Duncombe  v.  Nel- 
son. 211 

7.  Whether  it  is  regular  to  present 
a  petition  to  come  on  with  the 
cause  on  further  directions,  for 
the  purpose  of  stating  circum- 
stances occurring  since  the  filing 
of  the  bill,  with  a  view  only  to 
the  adjudication  of  the  costs  of 
suit.  Semble  not.   Tannery.  Dan- 


cey. 


339 


8.  Where  the  fund  is  deficient,  the 


executors'  costs  of  an  administra- 
tion suit  are  paid  thereout  in  pri- 
ority of  those  of  the  other  parties. 
Tanner  v.  Dancey.  Page  339 

9.  Where  a  bill  for  specific  perform- 
ance is  filed  by  a  purchaser,  and 
it  turns  out  that  the  vendor  can- 
not make  a  good  title,  the  bill  is 
dismissed,  but  without  costs.  Mai- 
den  V.  Fyson^  347 

10.  A  bill  contained  allegations  of 
great  fraud  against  trustees  which 
all  failed.  The  trustees  were  re- 
movedy  but  not,  however,  on  the 
ground  of  misconduct.  Held  that 
they  were  entitled  to  the  costs  of 
the  whole  suit.  Passingkam  v. 
Sherborn.  424> 

11.  Upon  the  allowance  of  a  de- 
murrer, the  question  of  costs  and 
liberty  to  amend  are  in  the  dis- 
cretion of  the  Court ;  and  for  the 
purpose  of  determining  them,  the 
Court,  to  some  extent,  has  re- 
gard to  the  statements  in  the  bill, 
though  admitted  only  for  the  pur- 
poses of  the  demurrer.  Schneider 
V.  Lizardi.  4^1 

See  Disclaimer. 

Dismissal  for  want  of 

Prosecution,  1,  2. 
Interest,  4. 
Order  of  course,  3. 
Receiver,  1. 
Solicitor    and    Client, 

6.  8.  12. 
Stop  Order,  3. 
Taxatjon,  6,  7.  14.  20. 

COUNSEL. 

See  Taxation,  6,  7. 

CREDITOR'S 
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CREDITOR'S  SUIT. 

!•  A  party  who  comes  in  in  a  credi- 
tor's suit,  intrusting  the  manage- 
ment of  the  suit  to  the  Plaintiff, 
musty  upon  an  application  to  re- 
view the  proceeding,  stand  in  the 
place  of  the  Plaintiff,  and  in  the 
absence  of  frauds  be  bound  by 
his  knowledge.  Gvoynne  v.  Ed- 
toards.  Page  22 

2.  A  creditor's  bill  was  filed  by  A.^ 
on  behalf  of  himself  and  other 
creditors,  against  B,  and  others. 
After  decree  the  suit  abated  by 
the  death  of  B,  C,  his  executor, 
filed  a  bill  of  revivor  on  behalf, 
&c.,  and  the  suit  was  revived.  A. 
afterwards  filed  other  bills,  and 
the  proceedings  before  the  Master 
were  attended  by  A.  on  behalf  of 
the  creditors  at  large.  Held,  that 
C  was  not,  by  the  fact  of  filing 
the  bill  of  revivor  on  behalf,  &c., 
incapacitated  from  compromising 
for  his  own  benefit  a  claim  on  the 
estate.  Armstrong  v.  Storer.  277 
See  Laches. 

CROSS  CAUSE. 
See  Evidence,  3. 


DAMAGES. 

See  Account,  2. 

DECREE. 
1.  A  secret  purchase  by  an  agent 
from  his  principal  was  set  aside. 
By   the   decree    possession   was 


directed  to  be  given,  and  a  con- 
veyance to  be  executed.  Ac- 
counts were  also  directed  to  be 
taken  of  the  rents  and  purchase- 
money,  and  the  balance  was  di- 
rected to  be  paid,  but  no  lien  was 
given.  Held,  that  the  conveyance 
must  at  once  be  made,  without 
waiting  for  the  result  of  the  ac- 
counts.    Trevelyan  v.  Charter* 

Page  140 

2.  In  a  case  in  which  the  defence  of 
an  infant  had  not  been  properly 
raised  and  proved,  a  decree  was 
made  for  the  Plaintiff,  without 
prejudice  to  any  bill  to  be  filed 
by  the  infant  within  six  months  to 
establish  his  right.  Lane  v.  Hard- 
•wicke,  14^ 

3.  An  accidental  slip  in  a  decree 
directing  a  sale,  if  certain  persons 
"  and  the  heir-at-law  "  should  be 
found  parties,  corrected,  on  peti- 
tion, by  substituting  the  words 
"  other  than  the  heir-at-law." 
Turner  v.  Hodgson,  265 

See  Account,  2. 
Petition,  L 


DEED. 

Upon  the  construction  of  the  par- 
ticular instruments,  held,  that,  by 
•the  conveyance  of  one  fourth  "  of 
and  in  the  leat  or  watercourse," 
the  purchaser  acquired  no  interest 
in  the  water,  other  than  such  part 
as  remained  after  supplying  the 
public  purposes  for  which  the  leat 
was  authorised  to  be  made.  At- 
torney-General v.  The  Corporation 
of  Plymouth.  57 

2.  Upon 
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2.  Upon  a  separation  between  A, 
and  B,  (husband  and  wife)!  a  deed 
was  executed,  making  a  provision 
for  the  wife,  and  all  and  every 
the  children  of  A.,  by  B.,  who 
should  attain  twenty-one.  A  re- 
conciliation took  place,  and  an- 
other child  was  born.  Held,  upon 
the  construction  of  the  deed, 
that  such  last  mentioned  child  did 
not  participate  in  the  provision. 
Hulme  V.  Chiity.  Page  437 

See  Deed  Poll. 
Equality. 
Statute,  2. 

DEED  OF  SEPARATION. 
See  Husband  and  Wife,  1,  2. 

DEED  POLL. 

A  deed  poll  in  the  form  of  a  power 
of  attorney,  held,  in  equity,  to 
amount  to  an  assignment,  or  to  a 
covenant  to  assign.  Bennett  v. 
Cooper.  252 

DEMURRER. 

1.  Upon  overruling  a  demurrer, 
liberty  was  reserved  to  the  De- 
fendant, to  raise  the  same  objec- 
tion at  the  hearing.  Jones  v.  Skip- 
xoorth.  237 

2.  A  Plaintiff  having  a  demand 
against  a  firm  of  Francisco  Li' 
zardi  &  Co.,  filed  a  bill  against 
Helena  Lizardi^  alleging  that  the 
firm  was  "  represented  by  her." 
A  demurrer  was  allowed.  Schnei- 
der V.  Lizardi.  461 

3.  A  demurrer  allowed  to  a  bill  filed 
by    the   agent   duly   authorised, 


and  minister  plenipotentiary  of  a 
foreign  state,  in  respect  of  rights 
of  such  state,  on  the  ground  that 
the  state  was  not  properly  re- 
presented. Schneider  v.  LisardL 
Page  461 

4.  The  allowance  of  a  geAeral  de- 
murrer puts  an  end  to  an  in- 
junction in  the  cause,  though 
liberty  begiven  to  amend.  Ibid.46S 

5.  A  demurrer  allowed  to  a  bill,  filed 
without  leave,  for  relief^  incon- 
sistent with  the  relief  obtained  by 
the  same  Plaintiff  in  a  former  suit. 
Bainbrigge  v.  Baddeley*  538 

6.  In  1846,  the  Plaintiff,  claiming  an 
estate  under  a  will  of  1815,  filed 
his  bill  to  impeach  a  subsequent 
will  of  1818,  which  displaced  his 
title,  but  had  ever  since  been 
acted  on.  It  appeared,  on  the 
face  of  the  bill,  that,  on  the  tes- 
tator's death,  the  heir,  who  was 
the  Plaintiff's  father,  disputed  the 
will  of  1818;  but  he  afterwards, 
in  1820,  confirmed  it,  and  pur- 
chased a  part  of  the  property 
from  the  trustees  claiming  under 
it.  The  heir  afterwards  sold  the 
benefit  of  the  contract  to  the 
Plaintiff,  who  obtained  possession 
before  the  completion  of  the 
contract ;  and  the  trustees  having 
commenced  an  action  of  eject- 
ment against  him,  the  Plaintiff 
filed  his  bill  against  the  trustees, 
and  the  parties  claiming  bene- 
ficially under  the  will  of  1818, 
contesting  the  will,  and  praying 
that  its  validity  might  be  ascer- 
tained, and,  if  valid,  then  that  the 
contract  might  be  specifically  per- 
formed 
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formed.  At  the  hearing,  in  1833, 
80  much  of  the  bill  as  questioned 
the  validity  of  the  will  was  dis« 
missed  with  costs;  and  the  bill 
was  also  dismissed  as  against  all 
the  parties  except  the  trustees; 
and  a  speciOc  performance  was 
decreed.  No  objection  being 
taken,  the  Master  reported  in  fa- 
vour of  the  iitle,  and  the  report 
was  confirmed.  Held,  that  the 
decree  in  the  first  suit^  being  in- 
consistent with  the  relief  prayed 
by  the  present  bill,  it  ought  not 
to  have  been  filed  without  the 
leave  of  the  Court ;  and  a  general 
demurrer  was  allowed.  Bain- 
brigge  v.  Baddeley.  Page  538 

7.  Upon  general  demurrer,  the  Court 
considering  there  was  a  fair  point 
for  decision  at  the  hearing  of  the 
cause,  overruled  the  demurrer, 
leaving  the  point  open  at  the  hear- 
ing.   Norman  v.  Stiby>  560 

8.  In  1805,  A.  jB.  purchased  an  es- 
tate with  the  money  of  C.  D.,  and 
executed  a  mortgage  to  secure  the 
amount.  A,  B,  was  evicted,  and 
he  died  in  1812,  CD.  died  in  1816. 
The  same  individuals  represented 
both  A.  B.  and  C.  D.,  and  in 
1845,  they  established  under  the 
covenant  for  title  a  claim  against 
the  vendor's  estate,  for  the  amount 
of  the  purchase-money.  The  re- 
siduary legatees  of  C.  D.  filed  a 
bill  in  1846,  against  the  repre- 
sentatives to  recover  the  amount; 
the  Court  thought,  that  there  was 
so  much  probability,  at  least,  of 
their  ultimately  establishing  their 
equity,  that  it  overruled  a  demur- 


rer to  the  bill,  leaving  the  ques- 
tion open  at  the  hearing.  Norman 
V.  Stiby.  Page  560 

See  Amending. 
Costs,  11. 
Discovery,  3. 
Husband  and  Wife,  2. 
Pleading,  1,  2. 
Probate. 


DISCLAIMER. 

In  a  suit  by  a  second  mortgagee,  to 
foreclose  and  redeem,  certain  De- 
fendants, including  the  provisional 
assignee  of  the  insolvent  mort- 
gagor, disclaimed.  They  were, 
however,  brought  to  a  hearing, 
and  it  then  appearing  that  there 
was  insufficient  to  pay  the  first 
mortgage,  the  Plaintiff  declined 
taking  the  account.  The  bill  was 
dismissed  as  against  the  disclaim- 
ing Defendants,  toithout  costs,  and 
the  first  mortgagee  alone  was  held 
entitled  to  his  costs.  Gibson  v. 
NicoL  403 


DISCOVERY. 

1.  A  solicitor  is  not  bound  to  dis- 
close professional  communications, 
which  took  place  between  him- 
self and  his  client,  although  no 
litigation  existed  or  was  contem- 
plated at  the  time.  Carpmael  v. 
Poxvis.  16 

2.  The  same  rule  applies  to  similar 
communications  between  the  soli- 
citor and  a  third  party,  who  acts 
as  the  medium  of  communication 

between 
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between  the  solicitor  and  client. 
Carpmael  v.  Powis.  Pftge  16 

3.  A  solicitor  demurred  to  interro- 
gatories seeking  a  discovery  of 
communications  between  him  and 
A,  JB.,  stating,  that  in  such  com- 
munication "  he  considered  and 
treated  A.  JB,,  as  representing  his 
client,  and  as  being  the  medium 
of  communication  between  him 
and  his  client."  Held»  that  he 
had  brought  the  case  within  the 
rule  as  to  protection.  Carpmael 
V.  Potois,  16 


DISMISSAL  FOR  WANT  OF 
PROSECUTION. 

1.  Under  the  Orders  of  May  1845, 
in  a  case  where  there  are  several 
Defendants^  any  one  of  them  may 
move  to  dismiss  for  want  of  pro- 
secution at  the  expiration  of  four 
weeks  after  his  answer  is  sufficient, 
if  the  Plaintiff  has  since  taken  no 
step,  and  that,  although  his  co- 
defendants  may  not  have  put  in 
their  answer;  but  an  order  to 
amend,  obtained  and  served  after 
the  notice  of  motion  and  before 
its  hearing,  is,  under  ordinary 
circumstances,  an  answer  to  the 
motion  to  dismiss,  but  the  Plaintiff 
having,  by  such  means,  inter- 
cepted the  Defendant's  right,  must 
pay  the  costs  of  the  motion.  Les- 
ter y.  Archdale.  156 

2.  On  a  motion  to  dismiss  for  want 
of  prosecution,  the  Plaintiff  under- 
took to  file  a  replication.  The 
case  stood  over  to  enable  him  to 


perform  his  undertakingy  and  hav- 
ing so  done  he  was  ordered  to  pay 
the  costs  of  the  motion.  Young 
V.  Quince^.  Page  160 

S.  A  Plaintiff  having  one  of  the  De- 
fendants under  his  control,  kept 
back  his  answer.  Another  De- 
fendant put  in  his  answer,  and 
after  great  delay  on  the  part  of 
the  Plaintiff,  moved  to  dismiss  for 
want  of  prosecution.  The  Plain- 
tiff to  defeat  the  motion,  obtained 
an  order,  of  course,  to  amend. 
Held,  that  as  there  was  an  answer 
outstanding,  the  order  to  amend 
could  not  be  considered  "  ir- 
regular,'* but  it  was  afterwards 
discharged  on  other  grounds. 
Forman  v.  Gray,  196 

4*.  Under  the  General  Orders,  any 
Defendant  is  entitled  to  move  to 
dismiss  for  want  of  prosecution, 
after  the  expiration  of  six  weeks 
from  the  time  when  his  answer  is 
to  be  deemed  sufficient.  Upon 
such  a  motion  all  unavoidable,  and 
all  just  and  reasonable  causes  of 
delay  may  be  considered,  and  in 
the  cautious  exercise  of  its  dis- 
cretion, the  Court  may  grant  or 
refuse  to  grant  any  further  time 
the   Plaintiff  may  require.    Ibid. 

200 

5.  An  order  of  course,  though  ob- 
tained within  the  time  limited  by 
the  General  Orders,  discharged, 
on  the  ground  of  the  inexcusable 
delay  of  the  Plaintiff,  in  proceed- 
ing and  getting  in  the  answer  of  a 
Defendant  under  her  control,  and 
because  it  had  been  obtained  for 
the  purpose  of  defeating  a  motion 

to 
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to  dismiss  for  want  of  prosecution. 
Forman  v.  Graif.  Page  200 

6.  On  a  motion  by  one  of  several 
Defendants  to  dismiss  for  want  of 
prosecution,  it  is  not  sufficient  for 
the  Plaintiff  to  shew  that  the  an- 
swers of  other  Defendants  have 
not  been  filed ;  he  must  also  shew 
that  due  diligence  has  been  used 
in  getting  them  in.  Plaintiff,  hav- 
ing failed  in  so  doing,  was  ordered 
to  pay  the  costs  of  the  motion, 
and  file  a  replication  within  a  fort- 
night, and,  in  default  the  bill  was 
ordered  to  be  dismissed  with  costs. 
Earl  MomingtoH  v.  Smith,      251 

DOCUMENTS. 
See  Abatement,  1,  2. 


EQUALITY. 

This  Court,  when  it  can  consistently 
with  the  instrument  executed  by 
the  parties,  will  do  that  which  is  the 
highest  equity,  make  an  equality 
between  parties  who  stand  in  the 
same  relation,  but  it  cannot  do 
that. contrary  to  the  plain  mean- 
ing of  a  deed*     Hulme  v.  Chitty, 

437 

EQUITY. 
See  Equality. 

EVIDENCE. 
1.  In  1843,  a  testatrix  made  several 
bequests  to  the  amount  of  1000/. 
''  of  the  stock  3  per  cent,  consols 
Vol.  IX. 


then  standing  in  her  name  in  the 
books  of  the  Bank  of  England" 
The  testatrix  died  in  the  same 
year,  and  had  not  at  the  date  of 
the  will,  or  at  her  death  any  stock 
whatever  standing  in  the  Bank 
books.  It  appeared,  however,  from 
extrinsic  evidence  that  in  1840 
•he  had  had  a  sum  of  1000/.  Bank 
annuities  standing  in  her  name 
which  she  sold  out  and  lent  to 
A.  B.  he  paying  her,  down  to  her 
death,  a  sum  equal  to  the  divi- 
dends. It  was  held  that  extrinsic 
evidence  was  admissible  to  prove 
how  the  mistake  in  description 
arose,  and  that  the  legatees  were 
entitled  to  a  sum  equal  to  the 
value  of  1000/.  consols  at  her 
death.  Lindgren  v.  Lindgren. 
Page  358 

2.  The  Master  enlarged  publication, 
and  on  that  occasion,  evidence 
was  produced,  that  the  Defendant 
had  not  seen  the  depositions.  Im- 
mediately afterwards,  an  applica- 
tion was  made  for  an  additional 
commission,  which  the  Master 
granted  without  any  further  evi- 
dence that  the  Defendant  had  not 
seen  the  depositions.  Held,  that 
It  was  not  necessary  to  bring  for- 
ward further  proof,  the  Master 
having  already  in  his  ofiice  evi- 
dence of  the  fact,  and  the  Court 
refused  with  costs  an  application 
to  set  aside  the  proceedings.  Clark 
v.  Chuck,  414 

3.  A  cause  and  cross-cause  were  at- 
tached to  the  Vice-Chancellor's 
Court.  After  publication  had 
passed  in  the  original  cause,  but 

S  *  before 
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before  it  had  passed  in  the  cross- 
cause,  a  Defendant  obtained  an 
order  of  course,  at  the  Rolls,  for 
liberty  to  use  the  original  deposi- 
tions *'  taken  "  in  the  cross-cause. 
Held,  that  it  had  not  been  irregu* 
larly  obtained-  Sowdon  v.  Mar- 
riott.  Page  416 

4.  The  answer  of  a  Co-defendant 
cannot  be  received  in  evidence  on 
an  inquiry  before  the  Master. 
Meyer  v.  Montriou.  521 

See  Affidavits. 

EXCEPTIONS. 

1.  In  a  transition  case  under  the  Or- 
ders of  1845,  exceptions  were 
filed  one  day  too  late ;  the  Court 
declined  to  order  them  to  be  taken 
off  the  file.     Whitmore  v.  Sloane. 

I 

2.  Exceptions  for  insufficiency  were 
referred  by  the  Plaintiff  to  the 
Master  in  rotation,  instead  of  to 
the  Master  to  whom  there  had 
been  a  previous  reference.  Pend- 
ing the  discussion  on  the  irregu- 
larity in  the  Master's  office,  the 
time  limited  for  obtaining  the  re- 
port expired.  The  Court,  con- 
sidering the  error  to  have  arisen 
from  inadvertence^  and  not  from 
wilfulness  or  perverseness,  gave 
directions  to  the  Master  to  hear 
the  exceptions.  Tuck  v.  Rai- 
ment, 88 

3.  An  order  for  leave  to  file  excep- 
tions in  the  form  of  nunc  pro  tunc 
will  not  now  be  made,  even  by 
consent,  but  a  special  order  may 
be  made  for  filing  them,  notwith- 


standing the  time  limited  has  ex- 
pired.   Biddulph  V.  Lord  Camoys. 
Page  155 

4.  A  reference  of  exceptions  made 
instanter  in  an  injunction  case,  and 
upon  an  ex  parte  motion.  It  is  not 
an  order  of  course,  but  a  special 
case  of  prejudice  must  be  made 
out  by  affidavit.  Muggeridge  ▼. 
Sloman.  314 

5.  A  reference  instanter  of  excep- 
tions in  an  injunction  case  upon 
an  ex  parte  motion  is  regular,  not- 
withstanding the  16th  General 
Order  of  May  1845.  Art.  25. 
Teesdale  v.  Swindell.  491 

EXECUTOR. 
The  representative  of  a  defaulting 
executor,  fairly  accounting,  is  en- 
titled to  deduct  his  costs  of  suit 
out  of  the  assets,  though  they  may 
be  insufficient  to  repair  the  breach 
of  trust.     Haldenby  v.  Spqffbrth, 

195 
See  Costs,  6.  8. 

In  tbr  rooatoribs. 
Pleading,  1,  2. 

EXPECTANCY. 

Effect  given  to  an  equitable  charge, 
for  valuable  consideration,  upon 
expectant  legacies.  Bennett  v. 
Cooper.  252 

EXPEDITION  MONEY. 
jSe«  Taxation,  11. 

EXTRINSIC  EVIDENCE. 
See  Evidence,  1. 


FACTOR. 
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FACTOR. 

Amongst  the  most  important  duties 
of  a  factor,  are  those  which  require 
him  to  give  to  his  principal  the 
free  and  unbiassed  use  of  his  own 
discretion  and  judgment,  to  keep 
and  render  just  and  true  accounts, 
and  to  keep  the  property  of  his 
principal  unmixed  with  his  own  or 
the  property  of  others.  A  factor 
having  violated  all  these  and  other 
duties,  held,  that  no  credit  was 
due  to  his  accounts,  and  that  the 
principal  was  not  bound  by  them. 
Clarke  v.  Tipping.  Page  284 

See  Principal  and  Agent. 

FEES. 
See  Clerks  of  Counsel,  1,  2. 

FEME  COVERT. 

See  Appropriation  of  Payments. 
Guardian^  2. 
Husband  and  Wife. 
Payment  out  of  Court. 

FINE. 

1.  Observations  as  to  the  legal  and 
equitable  right  of  parties  to  bar 
known  existing  adverse  claims  by 
fine  and  non-claim.  Langley  v. 
Fiiher.  90 

2.  If,  in  levying  a  fine,  a  direct  fraud 
is  practised,  this  Court  has  un- 
doubted jurisdiction  to  give  relief; 
but  the  mere  fact  that  a  party 
levying  a  fine  has  good  reason  to 
believe,  that  if  he  did  not  do  so, 
an  adverse  claim  might  or  would 
be  established    against   him,  has 


never  been  considered  as  suffi- 
cient evidence  of  a  gross  fraud,  to 
induce  this  court  to  grant  relief. 
Langley  v.  Fisher.  Page  90 

3.  An  estate  was  settled  on  hiflband 
and  wife  for  life,  with  a  limitation 
to  their  issue,  and,  in  default,  a 
power  of  appointment  was  given 
to  the  wife.  There  was  one  child 
only  of  the  marriage,  who  died  an 
infant.  The  wife  survived  her  hus- 
band, and  appointed  the  estate  to 
G.  D.  F.,  who  was  the  releasee, 
to  uses,  and  had  possession  of  the 
settlement.  G.  D. -P.,  shortly  after 
the  wife's  death,  made  a  feoffment, 
and  levied  a  fine  with  proclama- 
tions. After  the  expiration  of  the 
five  years,  the  heir  of  the  child 
claimed  the  estate,  insisting  that, 
under  the  terms  of  the  settlement, 
the  child  took  the  estate  in  fee, 
and  that  the  power  of  appoint- 
ment had  never  arisen.  He  filed 
a  bill  against  G.  D.  F,  to  avoid  the 
fine,  alleging  that  it  had  been 
levied  with  full  knowledge  of  the 
Plaintiff's  rights,  and,  with  a 
fraudulent  view  to  bar  them. 
Held,  that  the  act  of  G.  D.  F. 
did  not  constitute  a  fraud,  that 
G.  2).  F.  stood  in  no  fiduciary  re- 
lation towards  the  Plaintiff,  and 
the  bill  was  dismissed  with  costs. 

Ibid. 

FORECLOSURE. 

See  Mortgagor  and  Mortgagee, 

1,2. 

FORMA  PAUPERIS. 
See  Pauper, 
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FRAUD. 
See  Five,  1, 2,  S. 

Principal  and  Agent. 

FURTHER  DIRECTIONS. 

1.  Matters  at  issue  at  the  6rst  hear- 
ing, which  are  neither  decided, 
put  into  a  train  of  investigation  or 
reserved,  must,  on  further  direc- 

«  tions,  be  regarded  either  as  aban- 
doned or  as  points  on  which  the 
Plaintiff  was  entitled  to  no  order. 
Passingham  y.Sherborn.  Page  424 

2.  At  the  first  hearing,  liberty  was 
given  to  the  Defendant  to  bring 
an  action  as  to  a  charge.  He  ab- 
stained from  so  doing.  Held,  that 
in  the  absence  of  some  proper  ex- 
cuse, the  charge  must  be  con- 
sidered as  having  failed.         Ibid. 


GENERAL  ORDERS. 

1.  5th  November  1840. 

The  regulation  of  the  5th  ^o- 
vember  1840  {Ordines  Can.  157.), 
is  not  a  general  order  o?  the 
Court,  giving  the  clerks  a  legal 
demand  for  the  fees  therein  men- 
tioned, but  a  mere  intimation  of 
opinion  of  the  equity  judges,  that 
they  may  be  properly  allowed  in 
taxation.  Ex  parte  Cotton.       107 

2.  11th  Order  o^  August  1841. 
Upon  a  taxation,  not  in  a  cause,  a 

sum  was  found  due  to  a  solicitor 
from  his  client.  Held,  that  to 
compel      payment,      proceedings 


must  be  had  under  the  old  prac- 
tice, and  not  under  the  1 1th  Order 
o^  August  1841.    In  re  Lvodl^ 

Page  332 

3.  12th  Order  of  August  1841. 
The  12th  General  Order  of  As^utt 

1841  has  reference  only  to  orders 
in  a  cause,  and  is  inapplicable 
to  the  four  day  order.  Semble* 
In  re  Blake  and  Young*  209 

4.  16th  Order  of  Maif  1845,  art.  14. 
88. 

The  16th  General  Order  of  Afoy 
1845,  art.  38.,  has  reference  to 
amendments  after  answer.  When 
the  amendments  are  before  an- 
swer, the  case  is  governed  by  the 
14th  article  of  the  same  order. 
Rigby  y.  Rigby.  311 

4th  Order  of  AprU  1828.  — 5etf 
Exceptions,  1. 

5th  Order  of  April  1828.  — iSire 
Order  or  Course,  3. 

60th  Order  of  April  lS2S.  —  See 
Abatement,  2. 

15th  Order  of  December  l8SS.—See 
Order  of  Course,  3. 

15th  Order  of  May  1837— 5'ei?  Ju- 
risdiction, 1. 

6th  Order  of  May  1839.  —  See 
Amendment,  6. 

23rd  Order  of  August  \S^\.—  See 
Copy  Bill. 
Parties,  2. 

18th  Order  of  October  1842.— 5fe 
Solicitor  and  Client,  3,  4. 

16th  Order  of  May  1845,  art.  22.— 
See  Exceptions,  1. 

16th  Order  of  May  1845,  art.  25.  — 
^e  Exceptions,  4,  5. 

16th  Order  of  May  1845,  art.  33.— 
See  Am&ndment,  3.  5. 

See 
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See  Dismissal  for  Want  of 
Pros£cotion,  4^  5. 

17th  Order  of  May  1845 See  Ex- 
ceptions, 3. 

32nd  Order  of  May  \%^5.—Se€ 
Guardian,  2. 

65th,  66th,  and  68th  Orders  oi  May 
1845-  —  See  Amendment,  2. 

114th  Order  of  May  \M5.~See 
Dismissal  for  Want  of  Pro- 
secution, 1. 

Order  of  13th  AprU  l^^l.  —  See 
Amendment,  6,  7. 

Order  of  Slst  April  1847.—  See 
Master's  Office* 

Order  of  28th  July  1847.— 5^^ 
Masters  in  Rotation. 

Order  of  9th  August  \WI.  —  See 
Affidavits,  2. 

GUARDIAN. 

1.  The  Court  exercises  a  control  in 
respect  of  any  allowance  ordered 
to  be  paid  to  a  testamentary  guar- 
dian, and  on  the  marriage  of  a 
female  testamentary  guardian  to 
whom  an  allowance  for  mainten- 
ance has  been  ordered  to  be  made, 
inquires  into  the  altered  state  of 
circumstances.      Jonez  v.  Powell. 

Page  345 

2.  On  an  application  that  the  solici- 
tor of  a  feme  covert  might  be  ap- 
pointed, under  the  32d  Order  of 
1845i  guardian  to  defend  her  hus- 
band, who  was  a  lunatic,  the  Court 
required  evidence  that  the  husband 
and  wife  had  no  adverse  interests. 
Biddulph  V.  Lord  Camoys.      548 

3.  The  Court  refused  to  appoint  the 
PlaintifiTs  solicitor  guardian  of  a 
lunatic  Defendant.  Ibid. 


4.  In  appointing  such  guardian,  the 
Court  will  not  interfere  with  his 
discretion.  Page  548 

See  Lunatic,  1. 


HEIR. 


1.  Where  the  Plaintiff's  right  depends 
on  his  being  heir,  the  Court  has 
jurisdiction  to  grant  an  issue  to 
try  that  fact  on  an  interlocutory 
motion.  If  the  facts  of  the  case 
make  it  proper,  it  is  not  very  im- 
portant, whether  they  appear  on  a 
motion  for  an  injunction  or  re. 
ceiver,  or  upon  a  direct  motion 
for  the  issue.  Lancashire  v.  Lan- 
cashire. 259 

2.  Such  an  issue  was  refusedy  in  a 
case  where  there  was  nothing  but 
the  bare  assertion  of  the  Plaintiff's 
heirship,  on  the  one  side,  and  the 
assertion  of  the  Defendant's  ignor. 
ance  on  the  other.  Ibid. 

See  Receiver,  3. 

HUSBAND  AND  WIFE. 

1 .  Observations  on  deeds  6f  arrange* 
ment  between  husband  and  wife. 
Jodrell  v.  Jodrell.  45 

2.  A  wife  having  instituted  a  suit 
against  her  husband  for  a  divorcey 
an  arrangement  was  come  to,  and 
the  husband  executed  a  deed,  by 
which  he  assigned  a  house  to  trus- 
tees, to  permit  the  wife  to  enjoy 
it  and  accommodate  herself  and 
children,  and  an  income  of  iOOOl. 
a  year  was  also  provided  for  her 
separate  use  to  keep  up  the  esta- 

S  s  S  blishment 
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blisbment  for  herself  and  children, 
*'  upon  such  a  scale  and  regulated 
in  such  a  manner  as  she  should 
think  fit,**  and  the  surplus  was  to 
be  repaid  to  the  husband.  The 
deed  provided,  that  so  long  as  the 
husband  should  be  desirous  to  re* 
side  in  the  house  **  and  to  conform 
to  the  spirit  and  intention  of  the 
deed,  and  to  partake  of  the  benefit 
of  the  establishment  to  be  kept  up 
therein  by  the  wife,  he  should  be 
at  liberty  so  to  do."  The  suit  was 
discontinued,  and  the  husband 
partook  of  the  establishment. 
Held,  first,  that  the  deed  was  not 
void  on  any  ground  of  public 
policy;  secondly,  that,  being  a 
family  arrangement  and  a  compro- 
mise of  disputed  rights,  there  was 
a  sufficient  consideration  ;  thirdly, 
that  it  was  not  void  for  uncer- 
tainty; fourthly,  that  the  Court 
could  enforce  its  due  performance, 
both  by  the  wife  and  the  husband, 
and  a  demurrer  by  the  husband 
on  those  several  grounds  was 
therefore  over-ruled.  Jodrell  v. 
JodrelL  Page  45 

See  Adulterine  Bastardy. 

Deed,  2. 

Marriage  Settlement. 

Parties,  1. 

Pin  Money. 

Receiver,  4. 

Settlement. 


IMPLIED  CONTRACT. 
See  Lunatic,  2. 


INCAPACITY  TO  CONTRACT. 

See      Vendor      and      Pur- 
chaser, 2. 

INFANT. 
See  Answer,  1. 
Decree,  2. 
Statute,  1. 

INDEMNITY. 
A  marriage  being  in  contempla- 
tion, A.B.  the  intended  wife,  con- 
veyed property  to  trustees  for 
herself  until  marriage,  and  tlien 
for  her  separate  use  for  life  with- 
out power  of  anticipation,  and  sub- 
ject to  certain  interests  to  her 
husband  and  children,  if  any,  for 
herself.  Before  the  marriage  took 
effect,  the  trustees  committed  a 
breach  of  trust  against  which  A,B. 
by  her  solicitor,  gave  an  indemn- 
ity. The  marriage  took  effect  two 
years  after  the  settlement,  and  the 
husband  died  without  children. 
Held  that  the  indemnity  was  valid 
and  subsisting,  and  that  the  trus* 
tees  had  been  released  from  their 
liability.     Ghost  v.  Waller. 

Page  497 

INJUNCTION. 
The  allowance  of  a  demurrer  to  the 
whole  bill  puts  an  end  to  an  in- 
junction  though  liberty  is  given 
to  amend.     Schneider  v.  Lizardi 

461 
See  Amendment,  1. 
Exceptions,  4, 5. 
Solicitor  and  Client,  11. 

INSOLVENT 
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INSOLVENT  DEBTORS*  ACT. 
See  Statute,  3. 

INTEREST. 

1.  Interest  od  legacies  is  given  for 
delay  of  payment,  and  conse- 
quently, until  the  day  of  payment 
arrives,  no  interest' is,  in  general, 
demandable.  Donovan  v.  Need- 
ham.  Page  164 

2.  When  a  legacy  is  given  by  a 
parent  to  his  child,  interest  is  al. 
lowed  thereon,  by  way  of  main- 
tenance, though  the  day  of  pay- 
ment has  not  arrived.  But  the 
rule  docs  not  apply,  where  the 
testator  has,  by  his  will,  made  a 
provision  for  the  child's  mainten- 
ance.   Donovan  v.  Needham.  I64f 

3.  Legacy  to  A.f  on  condition  that 
she  gave  3000/.  to  purchase  an 
annuity  for  3,  In  consequence 
of  a  litigation  between  A.  and  the 
residuary  legatees.  A,  did  not,  for 
several  years,  obtain  possession  of 
the  legacy,  which  did  not,  in  the 
meanwhile,  make  interest.  Pay- 
ment to  B.,  who  elected  to  take 
the  3000/.  in  lieu  of  the  legacy, 
was  consequently  postponed.  Held 
that  interest  on  the  3000/.  was 
payable  by  A.  to  B.  from  the  end 
of  a  year  after  the  testator's  death. 
The  Marquis  of  Hertford  v.  Lord 
Lowiher.  265 

4.  Interest  on  a  bill  of  costs  while 
under  taxation  not  allowed.  In  re 
Smith.  342 

INTERROGATORIES. 
1.  Application  for  leave  to  exhibit 


interrogatories  in  the  Master's 
office,  for  the  examination  of  an 
executor,  the  object  being  to 
charge  him  with  a  breach  of  trust 
not  raised  by  the  pleadings,  re* 
fused  with  costs.  Ford  v.  Bryant. 
Page  410 

2.  A  bond,  given  by  a  testator  to  his 
daughter,  was  assigned  by  her  and 
her  husband  to  trustees  for  the 
daughter  and  children.  The  hus- 
band and  wife  subsequently  as- 
signed it  to  A.B.  to  secure  a 
debt.  After  the  testator's  death, 
his  executor,  without  notice,  as 
he  alleged,  of  the  first  assignment, 
paid  to  A.  B,  the  amount  of  the 
debt.  A  decree  was  made  for 
taking  the  usual  accounts  of  the 
testator's  estate,  and  the  trustees 
claimed  the  amount  of  the  bond  ; 
but  the  Master  being  of  opinion 
that,  as  the  matters  stood,  the  pay- 
ment of  the  executor  to  A.B. 
was  good,  an  application  was 
made  to  the  Court  by  the  wife 
and  children  (Defendants  in  the 
cause)  for  liberty  to  examine  the 
executor  as  to  the  fact  of  notice, 
but  it  was  refused  with  costs. 
Ford  V.  Bryant,  410 

3.  Under  a  common  decree  against 
an  executor  to  take  the  accounts, 
the  executor  was  interrogated  as 
to  two  specified  sums,  and  he  fully 
answered.  A  new  set  of  inter- 
rogatories were  exhibited  with  a 

-  view  of  throwing  discredit  on  this 
answer.  Held,  that  the  Master 
was  wrong  in  allowing  them. 
Suckermore  v.  Dimes.  5 i  8 
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IRREGULARITY. 

In  a  transition  case  under  the  Orders 
of  184'5,  exceptions  were  filed  one 
day  too  late ;  the  Court  declined 
to  order  them  to  be  taken  off  the 
file.  Whitmore  v.  Sloane.    Page  1 

See  Amendment,  3>  4<i  6. 
Exceptions,  2. 5. 
Master's  Report. 
Order  of  Course,  1,  2. 
Solicitor  and  Client^  6. 

ISSUE. 

1.  An  application  to  stay  the  trial  of 
an  issue,  for  the  purpose  of  ob- 
taining further  evidence,  refused 
with  costs,  under  the  circum- 
stances.    Margrave  v.  Margrave, 

153 

2.  Where  the  plaintiff's  right  de- 
pends on  his  being  heir,  the  Court 
has  jurisdiction  to  grant  an  issue 
to  try  that  fact  on  an  interlocutory 
motion.  If  the  facts  of  the  case 
make  it  proper,  it  is  not  very  im- 
portant, whether  they  appear  on 
a  motion  for  an  injunction  or  re- 
ceiver, or  upon  a  direct  motion 
for  the  issue.  Lancashire  v.  Lan-^ 
cashire.  259 

3.  Such  an  issue  was  refused  in  a 
case  where  there  was  nothing  but 
the  bare  assertion  of  the  Plain- 
tiff's heirship^  on  the  one  side, 
and  the  assertion  of  the  Defend- 
ant's ignorance  on  the  other. 
Lancashire  v.  Lancashire,        259 

4*  The  word  "  issue  "  may  be  re- 
stricted so  as  to  mean  children, 
and  conversely  the  word  <<  chil- 


dren "  may,  from  the  context,  be 
enlarged  so  as  to  be  construed 
**  issue ; "  each  case  depends  on 
the  peculiar  expressions  used,  and 
I  he  structure  of  the  sentences.  If 
the  case  be  doubtful,  the  Court 
prefers  that  construction  which 
will  most  benefit  the  testator^s 
family,  on  the  supposition  that 
this  must  more  nearly  correspond 
with  his  intention.  Farrant  v. 
Nichols.  Page  S27 

5.  Though  the  word  <*  issue  "  be,  in 
one  clause  of  a  will,  construed 
*'  children,"  it  does  not  neces- 
sarily follow  that  it  will  receive 
the  same  construction  in  all  the 
other  clauses.  Medges  v.  Mar- 
pur.  479 

See  Absolute  Interest,  3. 
Life  Interest. 


JOINT  STOCK  COMPANY. 

Form  of  reference  under  the  7& 
8  Fie/,  ell  1.,  in  the  case  of  a 
bankrupt  joint  stock  company*  In 
re  The  Forth  Marine  Insurance 
Company,  469 

See  Notice,  1,  2. 

JUDGMENT. 

A  judgment  was  entered  up  &'C., 
against  Mr.  M,  under  a  warrant 
of  attorney.  In  the  judgment, 
warrant  of  attorney  &C.9  he  was 
named  W,  //.,  his  proper  name 
being  W.  B.  M.  Held^  Uiat  the 
judgment 
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Holham  v. 
Page  63 

See  Vendor  and  Purchaser,  1. 


judgment  was  valid. 
Somerville. 


KING. 
See  Probate. 


JURISDICTION. 

1.  in  the  vacation,  the  Vice-Chan- 
cellor  heard  a  motion  for  the 
Master  of  the  Rolls,  which  he  re- 
fused. Held,  that  no  application 
for  the  same  purpose  could  after- 
wards be  made  to  the  Master  of 
the  Rolls,  even  if  supported  on 
different  grounds  from  those  be- 
fore the  Vice-chancellor.  Man 
V,  RickeUs.  4 

2.  The  Vice-chancellor,  by  per- 
mission of  the  Lord  Chancellor, 
granted  an  injunction  in  a  cause 
attached  to  the  Rolls  Court.  Held, 
that  the  Master  of  the  Rolls  had 
no  authority  to  dissolve  it.  Paredes 
V.  Lizardu  490 

3.  The  absence  of  a  remedy  for  a 
supposed  wrong,  in  another  place, 
is  not  of  itself  any  reason  for  this 
Court  assuming  a  jurisdiction  on 
the  subject.  The  case  must  be 
such  as  to  bring  it  properly  within 
the  jurisdiction  of  this  Court,  on 
other  grounds.  Rj/ves  v.  The 
Duke  of  fVellington.  519 

See  Account,  1. 

Amendment,  1.  6. 

Lunatic,  3. 

Order  of  Course,  3. 

Probate. 

Solicitor  and  Client,  9. 


LACHES. 

A  bill  by  a  creditor,  to  obtain  relief 
inconsistent  with  an  order  in  a 
previous  suit,  was  filed  nearly 
twenty  years  subsequent  to  the 
date  of  the  order,  and  prayed  that 
the  order  might  be  reviewed.  An 
application  to  rehear  the  former 
suit  was  refused,  on  the  ground  of 
laches,  acquiescence,  and  length 
of  time,  but  with  liberty  to  renew 
the  application  at  the  hearing  of 
the  second  suit.  Gvoynne  v.  Ed- 
tfsards.  Page  22 

LEASEHOLD. 
See  Vendor  and  Purchaser,  3. 

LEGACY. 

An  absolute  vested  bequest  was  ac- 
companied with  a  direction,  that 
it  should  not  be  delivered  till  the 
legatee  attained  twenty-five.  Held, 
that  he  was  entitled  to  payment 
on  attaining  twenty^one.  Rocke 
V.  Rocke.  66 

See  Interest,  1,  2,  3. 
Vesting. 

LEGACY  DUTY. 
See  Taxation,  2. 

LEGATEE. 
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LEGATEE. 
See  Pleading^  1,  2. 

LESSEE. 
See  Trustee,  3. 

LIEN. 

A,  authorised  the  sale  of  his  share 
in  a  brewery  to  B,^  his  surviving 
partner,  whom  he  appointed  one  of 
his  executors.  B.  conceiving  he 
had  duly  become  the  purchaser, 
carried  on  the  business  until  his 
death,  and  it  was  subsequently 
carried  on  by  C,  his  executor. 
Afterwards,  upon  a  bill  filed,  the 
sale  was  set  aside,  and  the  estate 
of  A,  became  entitled  to  share  in 
the  profits  made  subsequent  to 
^.'s  death.  C  afterwards  became 
bankrupt,  having  the  whole  trade 
property  in  his  possession.  Held 
that  the  trade  creditors  during  the 
time  the  business  was  carried  on 
by  C7.»  had  no  lien  for  their  debts 
on  i^.'s  share.  Stochen  v.  Daw- 
son.  Page  239 

See  Appropriation  of  Payments. 
Solicitor  and  Client,  5. 

LIFE  INTEREST. 

A  testator  bequeathed  ten  Pelican 
shares  to  his  son,  and  his  heirs, 
executors,  administrators,  and  as* 
signs  for  ever,  "  he  paying  the 
profits  of  eight  to  the  testator's 
daughters  for  life ;  and  after  their 
decease,  the  daughters  shares  were 
to    <<  return  to  his   son  and  his 


issue ;"  and,  "  in  default  of  such 
issue,"  there  was  a  gid  over  to 
the  'daughters  and  their  issue." 
Held,  that  subject  to  the  life  inter- 
est of  the  daughters,  the  son  was 
absolutely  entitled  to  the  shares. 
Hedges  v.  Harpur.  Page  479 

LUNATIC. 

L  A  bill  may  be  filed  in  the  name 
of  a  person  alleged  to  be  of  un- 
sound  mindy  though  not  so  found 
by  inquisition,  by  any  one  pro- 
fessing to  be  his  next  friend  ;  and 
such  a  person  may  be  sued  as  a 
Defendant,  and  the  Court  then 
appoints  a  guardian  to  answer  for 
him.  In  such  cases,  the  Court 
imposes  all  the  restraints  of  in- 
fancy, and  the  party  is  bound  by 
the  acts  of  the  guardian  so  ap- 
pointed. The  Court  having  proper 
evidence,  that  they  are  incapable 
of  protecting  their  own  interests, 
treats  them  as  infants  or  as  insane, 
though  not  so  found  by  inquisition, 
and  being  satisfied  that  their  next 
friend  or  guardian  pays  proper 
attention  to  their  interests,  and 
making  all  necessary  enquiries  to 
ascertain  their  rights,  and  what  is 
beneficial  to  them ;  or,  if  neces- 
sary, directing  that  a  commission 
may  be  applied  for,  ultimately 
deals  with  their  rights  and  pro- 
perty as  justice  may  require. 
Nelson  v.  Duncombcy  Buncombe 
V.  Nelson,  211 

2.  A  contract  may  be  implied,  in 
favour  of  a  person,  who  has  sup- 
plied a  person  of  unsound  mind, 
though  not  so  found  by  inquisition, 

with 
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with  necessaries,  or  has  provided 
him  with  proper  protection  and 
support.  Semble.  Nelsony,  Dun- 
combCf  Duncombe  v.  Nelson. 

Page  211 
.  Jurisdiction  of  the  Court  to  in- 
terfere for  the  protection  of  a 
lunatic  not  found  so  by  inquisition. 
Nelson  v,  Duncombcy  Duncombe  v. 
Nelson.  211 


MAINTENANCE. 
See  Guardian,  1. 

MARRIAGE  SETTLEMENT. 

1.  Whether,  after  the  execution  of 
a  marriage  settlement,  which  is 
not  executory,  the  husband  and 
wife  have  power  before  the  so- 
lemnization of  the  marriage  to 
revoke  it,  qucere.   Page  v.  Home. 

570 

2.  On  the  14?th  of  March,  in  con- 
templation of  a  marriage,  a  mort- 
gage  in  fee  was  conveyed  to 
trustees,  on  certain  trusts  for  the 
intended  wife,  husband,  and  the 
issue  of  the  intended  marriage. 
On  the  27th  of  March,  the  hus- 
band and  wife  revoked  it.  Upon 
a  bill  by  the  husband,  claiming 
the  mortgage  jure  mariti,  the 
Court  referred  it  to  the  Master  to  I 
enquire  under  what  circumstances 
the  revocation  had  been  executed. 
Page  v.  Home.  570 

MASTER. 
See  ExcEPtiONS,  2. 


MASTERS  IN  ROTATION. 

Rota  of  Masters  how  to  be  ascer- 
tained.   Order  of2Sth  July,  1847. 
Page  XV 

MASTER'S  OFFICE. 

Distribution,  amongst  the  other  Mas- 
ters, of  the  business  standing  re- 
ferred to  Master  Lynch  at  the 
time  of  his  resignation.  Order  of 
9,\st  April,  184-7.  xiv 

See  Abatement,  1,  2. 

Evidence,  2. 

Interrogatories. 

Masters  in  Rotation. 

Production  of  Documents, 
5. 

MASTER'S  REPORT. 

The  Master  made  a  report  not 
strictly  following  the  order  of  re- 
ference, but,  no  objection  or  ex- 
ception having  been  taken  thereto^ 
it  had  been  confirmed.  A  party 
to  the  suit  afterwards  petitioned, 
on  the  ground  of  the  informality, 
to  discharge  the  orders  nisi  and 
absolute  confirming  the  report, 
but  it  was  dismissed.  Armstrong 
V.  Storer.  277 

MASTER  OF  THE  ROLLS. 

See  Jurisdiction,  I,  2. 
Order  of  course,  3. 

MISNOMER. 

See  Judgment. 

MONEY. 
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MONEY. 

The  word  **  money  "  by  itself,  in  a 
will,  means  money  strictly  and 
nothing  else,  but  when  used  in 
connection  with  other  words,  it 
may  have  a  much  more  extended 
signification.  Glendening  v.  Glen- 
dening,  .  Page  324 

MORTGAGE. 

An  estate  was  mortgaged  to  A,,  who 
sub-mortgaged  it  to  B.  A,  de- 
vised the  estate  to  C,  and  be- 
queathed to  B.f  the  sub-mort- 
gagee, through  his  executors, 
1000/.  to  clear  in  part  the  estate. 
Thesub-mortgagee^aflerthe  death 
of  the  testator,  foreclosed  the  es- 
tate. Held,  that  the  devisee  of 
the  estate  was  entitled  to  the 
1000/.  Lochhart  v.  Hardy.  879 
See  Condition. 
Disclaimer. 

MORTGAGOR  AND  MORT- 
GAGEE. 

1.  After  foreclosure,  the  mortgagee 
fairly  sold  the  estate  for  less  than 
what  was  due  to  him.  Held  that 
he  could  not  afterwards  recover 
from  the  mortgagor,  upon  his  col- 
lateral personal  securities,  the 
amount  still  remaining  unpaid. 
Lochhart  v.  Hardy.  S4?9 

2.  Where  a  debt  is  secured  by  mort- 
gage, covenant,  and  bond,  the 
mortgagee  may  pursue  all  his  re- 
medies at  the  same  time.  If  he 
obtain  full  payment  on  the  bond 
or  covenant,  the  mortgagor  be- 


comes entitled  to  the  estate,  but 
if  he  obtain  part  payment  only, 
he  may  go  on  with  his  foreclosure 
suit  and  foreclose  for  the  re- 
mainder. On  the  other  hand,  if 
he  forecloses  first,  and  the  value 
of  the  estate  proves  insufficient  to 
satisfy  the  debt,  he  may,  while 
the  mortgaged  estate  remains  in 
his  power,  sue  on  the  bond  or 
covenant,  but  he  thereby  opens 
the  foreclosure,  and  the  mortgagor 
may  thereupon  redeem.  Lockhart 
V.  Hardy.  Page  349 

See  Production  ov  Documents, 
2. 
Taxation,  5. 

MORTMAIN. 

1.  Shares  in  gas  light  and  in  a  dock 
company,  which  possessed  real 
estate  for  the  purposes  of  their 
undertaking,  Held,  not  within  the 
Statute  of  Mortmain.  Sparling 
V.  Parker.  450 

2.  Canal  shares,  which,  by  act  of 
parliament,  were  declared  to  be 
personal  estate,  and  transmissible 
as  such,  Held,  by  Sir  John  Leach^ 
to  be  within  the  Mortmain  Act. 
Tomlinson  v.  Tondimon.  459 


MOTION. 

See  Issue,  1,  2,  3. 

Solicitor  and  Client,  3, 

4.7. 
Staying  Proceedings  pend- 
ing Appeal.* 

MUNICIPAL 
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MUNICIPAL  CORPORATION. 

1.  Liability  of  the  new  municipal 
corporations  and  the  rate-payers 
of  their  boroughs  for  the  breaches 
of  trust  of  the  old  corporations, 
and  the  costs  of  obtaining  redress. 
The  Attorney-Generalv.  The  Cor- 
poration  of  Leicester.       Page  54e6 

2.  The  new  corporations  succeed  to 
the  debts  and  duties  of  the  old 
corporations,  whose  place  they 
now  occupy,  as  well  as  to  their 
estates,  property,  and  rights. 

Ibid. 


NEXT  FRIEND. 
See  Lunatic,  L 

NEXT  OF  KIN. 

1.  Upon  an  ultimate  limitation  to  a 
testator's  next  of  kin.  Held,  that 
the  next  of  kin  at  the  testator's 
death,  and  not  those  at  the  time 
when  such  ultimate  limitation  took 
effect,  were  entitled.  Setfferth  v. 
Badham.  870 

2.  Where,  after  specific  limitations, 
a  testator  gives  his  property  to  his 
next  of  kin,  much  weight  is  not  to 
be  attached  to  that,  which  is  sup- 
posed to  be  the  testator's  inten- 
tion in  favour  of  or  against  par- 
ticular persons  as  his  next  of  kin ; 
for  infinite  variations  may  take 
place  in  that  class  between  his 
will  and  his  death.  It  is  probable, 
that  a  testator,  in  such  cases, 
means  to  provide  for    particular 


persons,  and  then  adds  that,  if 
they  fail,  then  the  law  may  take 
its  course.     Setfferth  v.  Badham. 

Page  370 
.  A  testator  gave  his  residuary  es- 
tate to  his  daughter  for  life  with 
remainder  to  her  children,  and  in 
default  to  his  next  of  kin.  Held, 
that  the  class  of  next  of  kin  was 
to  be  ascertained  at  the  testator's 
death.    Lasbury  v.  Newport.  376 

NOTICE. 

*  On  a  question  of  priority  of  in- 
cumbrances on  shares,  notice  to 
one  of  a  Joint  Stock  Company  is 
not  notice  to  the  Company.  Mar^ 
tin  V.  Sedgwick.  S3S 

.  A.  held  shares  as  trustee  and 
executed  a  declaration  of  trust, 
but  no  notice  was  given  at  the 
office  of  the  Company.  A.  after- 
wards mortgaged  his  shares  to  se- 
cure his  private  debt.  Notice  of 
this  mortgage  was  given  to  the 
Company,  and  was  entered  in  their 
books.  Held,  that  the  mortgagee 
had  priority  over  the  cestui  que 
trust.  Ibid, 


ORDER  AND  DISPOSITION. 
See  Bankruptcy,  1. 

ORDER  OF  COURSE. 

1.  An  order  of  course  for  referring 
exceptions  for  insufficiency,  ob- 
tained within  the  proper  limit  as 
to  time,  but  amended  afler  its  ex- 
piration, discharged  for  irregu- 
larity.    Wool  V.  Townley.  4-1 

2.  Afl 
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2.  An  order  of  course  may  be 
amended  before  service,  but  sem- 
blst  that  after  service  it  cannot  be 
amended  in  the  absence  of  the 
party  to  be  affected  thereby. 

Page  41 

3.  In  discharging  an  order  of  course 
attached  to  another  Court  the 
Master  of  the  Rolls  has  not  au- 
thority to  direct  the  costs  to  be 
costs  in  the  cause.  Ibid, 

See  Amendment,  6»  7. 


PARTIES. 

1.  Husband  and  wife  sued,  amongst 
other  things,  for  an  account  of  the 
rents  of  her  copyhold  estate.  The 
m£e  died.  Held,  on  demurrer, 
that  it  was  not  necessary  to  make 
her  personal  representative  a 
party  to  a  bill  to  revive  the  suit. 
Jones  v.  Skipvoorth.  237 

2*  A.  B.f  being  in  embarrassed  cir- 
cumstances, conveyed  property  to 
trustees  to  tell  and  pay  his  credi- 
tors (parties  thereto)  in  propor- 
tion. A.  B.  afterwards  instituted 
a  suit  against  one  of  such  credi- 
tors for  the  purpose  of  taking  the 
accounts  of  such  creditors,  and  to 
cut  down  the  estimated  amount  of 
his  debt.  The  other  creditors 
were  served  with  copy  bill.  Held, 
that  as  the  other  creditors  were 
bound  by  the  proceedings,  the  suit 
was  not  imperfect  for  want  of  par- 
ties, and  a  decree  was  made,  with- 
out prejudice  to  the  right  of  the 
other  creditors  to  any  sum  which 
the   Plaintiff  might    recover   on 


taking  the  accounts.      Clarke  v. 
Tipping.  Page  284 

3.  A  fund  was  alleged  to  have  been 
carried  in  an  administration  suit, 
"  to  a  separate  account,  intituled 
the  general  account.*'  In  another 
suit,  to  give  effect  to  the  assign- 
ment of  a  share  of  the  fund.  Held, 
that  the  legal  personal  represent^ 
ative  of  the  testator  was  a  neces. 
sary  party.     Salmon  v.  Anderson. 

U5 

4.  The  ultimate  limitation  of  a  legacy 
was  to  a  party's  '^  personal  repre- 
sentatives or  next  of  kin."  Held, 
that  both  classes  must  be  made 
parties  to  a  suit  affecting  the  fund. 

Ibid. 
See  Supplemental  Bill. 

PARTIES  TO  CONVEYANCE. 
See  Vendor  and  Purchaser, 
1.6. 

PARTNERSHIP. 
See  Lien. 

PAUPER. 

A  party  being  in  possession  and 
enjoyment  of  the  property  in  ques- 
tion, which  was  worth  140^,  and 
10/.  a  year,  dispaupered.  Taprell 
V.  Taylor.  493 

PAYMENT. 
An  absolute  vested  bequest  was  ac- 
companied with  a  direction,  that 
it  should  not  be  delivered  till  the 
legatee  attained  twenty- five.  Held, 
that  he  was  entitled  to  payment  on 
attaining  twenty-one.  Roche  v. 
Roche.  66 

PAYMENT 
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PAYMENT  INTO  COURT- 

Taxation  of  a  bill  was  directed  on 
the  terms  of  paying  a  sum  of 
money  into  Court.  Tiic  fund  ac- 
cumulated. Held,  that  the  solici- 
tor was  not  entitled  to  the  stock 
and  the  benefit  of  the  accumula- 
tions, but  that  the  whole  must  be 
sold  and  the  produce  applied  in 
part  discharge  of  the  bill.  In  re 
Smith.  Page  342 

PAYMENT  OUT  OF  COURT. 
When  payment  out  of  Court  is  asked 
of  money  belonging  to  a  married 
woman,  an  affidavit  that  the  fund 
is  not  settled  is  insufficient.  It 
must  be  shewn  either  that  there  is 
no  settlement,  or  what  the  settle* 
ment  was.  Britten  v.  Britten.  143 

PETITION. 

1.  A  direction  for  the  Master  to  settle 
a  conveyance  omitted  in  a  decree 
was  supplied  by  petition.  Trevel- 
yan  v.  Charter.  140 

2.  The  petition  of  a  person  not  a 
party  to  the  cause  must  state  his 
residence,  otherwise  it  cannot  be 
heard.     Glazhrook  v.  GiUatt.  492 

See  Costs,  7. 

Rehearing,  2. 

PETITION  OF  RIGHT. 
It  is  not  competent  to  the  king^  or 
rather  to  his  responsible  advisers^ 
to  refuse  capriciously  to  put  into 
a  due  course  of  investigation  any 
proper  question  raised  on  a  peti- 
tion of  right.  Sembie.  Ryves  v. 
The  Duke  of  Wellington.  579 

See  Probate. 


PIN  MONEY. 
There  is  annexed  to  wife's  pin- 
money  an  implied  duty  of  ap- 
plying it  towards  her  personal 
dress,  decoration,  and  ornament. 
Jodrell  V.  Jodrell.  Page  45 

PLEADING. 

1.  It  is  perfectly  settled,  as  a  general 
rule,  that  a  pecuniary  legatee  is 
not  a  necessary  or  proper  party  to 
a  bill  for  an  account  of  the  per- 
sonal estate.  It  is  the  duty  of  the 
executors  to  protect  the  estate 
against  improper  demands.  The 
Marquis  of  Hertford  v.  The  Count 
and  Countess  de  Zichi.  1 1 

2.  But  where  a  question  directly 
occurred  between  the  residuary 
legatee  and  a  pecuniary  legatee, 
which  it  was  found  impossible 
to  determine  in  a  general  ad- 
ministration suit,  and  a  suit  was 
afterwards  instituted  by  the  re- 
siduary legatee  against  the  pecu- 
niary legatee  and  the  executor  to 
determine  it,  a  demurrer  by  the 
pecuniary  legatee,  on  the  ground 
that  he  had  improperly  been  made 
a  party,  was,  under  the  special  cir- 
cumstances, overruled.  Jbid. 
See  Answer,  1. 

Breach  of  Trust,  2. 
Decree,  2. 

Demurrer,  2,  3,  4,  5. 
Discovery,  3. 
Further  Directions. 
Joint  Stock  Company. 
Parties^  1. 
Petition. 
Supplemental  Bill. 

POWER 
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POWER  OF  ATTORNEY. 
See  Deed  Poll. 

PRACTICE. 

See  Abatement,  1,  2. 

Affidavits. 

Amendment,  %  3.  5.  7. 

Answer. 

Bill. 

Breach  of  Trust,  2. 

Clerks  of  Coui^sel. 

Copy  Bill. 

Costs,  ?•  1 1. 

Decree,  S. 

Demurrer,  1. 

Dismissal  for  want  of 
Prosecution. 

Evidence,  S. 

Exceptions. 

General  Orders. 

Injunction. 

Interrogatories^  1,  2. 

Jurisdiction. 

Masters  in  Rotation. 

Master's  Office. 

Master's  Report. 

Order  of  Course,  1,  2. 

Payment. 

Petition,  2. 

Production  of  Documents. 

Receiver,  2,  3. 

Rehearing,  1,  2. 

Separate  Account. 

Solicitor  and  Client. 

Statute,  1. 

Staying  Proceedings  pend- 
ing Appeal. 

Stop  Order. 

Taxation. 

Taxing  Master. 


PRELIMINARY  ENQUIRIES. 
See  Production  of  Documents,  5. 

PREROGATIVE. 

See  Petition  of  Right. 
Probate. 

PRINCIPAL  AND  AGENT. 
Fraudulent  accounts  between  a  prin- 
cipal and  factor  opened  from  the 
beginning,  the  Court  holding  that 
the  relief  ought  not  under  such 
circumstances,  to  be  limited  to  a 
right  to  surcharge  and  falsify. 
Clarke  v.  Tipping.  Page  284 

See  Factor. 

PRIORITY. 

See  Costs,  8. 
Notice,  2. 

PRIVILEGED  COMMUNICA- 
TIONS. 
See  Discovery. 

Production  of  Documents,  3. 

PROBATE. 

A  legatee  claiming  under  an  alleged 
will  of  George  III.  under  the  sign 
manual  in  pursuance  of  the  40  G.3. 
c.  88.  s,  10.  against  the  executor 
of  George  IV.,  alleging  that 
George  IV.  and  his  executors  had 
possessed  the  assets  of  George  III., 
and  it  alleged  that  the  will  had  not 
been,  and  being  a  Sovereign's  will 
could  not  be,  proved.  A  demurrer 
was  allowed  on  the  ground,  that 
until  the  will  had  been  proved 
this  Court  had  no  jurisdiction,  and 
sembief 
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semhle^  that  the  proper  remedy 
against  George  IV.  would  have 
been  by  petition  of  right.  Ryves 
V.  The  Duke  of  Wellington. 

Page  579 

PROBATE  DUTY. 

See  Taxation,  2. 

PRODUCTION  OF  DOCU- 
MENTS. 

1.  It  is  not  the  practice  to  order  the 
production  of  documents  admitted 
in  the  answer,  for  a  limited  period. 
Attorney-General V,  Bingham.  159 

2.  A  mortgagee,  against  whom  a  bill 
was  filed  by  another  mortgagee  for 
redemption  and  foreclosure,  ad- 
mitted the  possession  of  vouchers 
consisting  of  bill^  of  exchange  and 
promissory  notes.  Held,  that  he 
was  bound  to  produce  them.  Gib- 
son V.  Hewett.  293 

S.  Cases  and  the  opinions  of  counsel 
thereon,  anterior  to  the  litigation, 
held  privileged  from  production. 

♦    Reece  v.  Trye.  316 

At.  On  a  bill  to  enforce  an  arrange- 
ment respecting  land  entered  into 
by  the  Defendant's  father  in  his 
life,  the  Defendant  stated,  that 
"  under  a  deed"  of  1789,  which 
was  in  the  Defendant's  possession, 
his  father  was  tenant  for  life,  and 
that  from  1789>  his  father  had  no 
greater  estate  than  for  his  life. 
He  also  stated,  that  he  himself 
was  tenant  in  tail  '^  under "  the 
same  deed.  Held,  that  the  Plain- 
tiff was  not  entitled  to  a  produc- 
tion.    JVasney  v.  Tempest.      407 

5.  An  order  was  made  directing  pre- 
VOL.  IX. 


liminary  inquiries,  and  for  the  pro- 
duction of  the  necessary  papers. 
Subsequently,  an  order  was  made 
for  an  inspection  of  all  papers  in 
the  Defendant's  possession  at  his 
solicitor's  office.  Held,  that  the 
latter  did  not  supersede  the  former, 
and  that  the  Master  might  still 
order  a  production  in  the  course 
of  the  inquiries  directed.  Whicker 
y.Hume.  Page  418 

PUBLICATION  ENLARGED. 
See  Evidence,  2. 

PUBLIC  POLICY. 
See  Husband  and  Wife,  1,  2. 

PURCHASE  MONEY. 
See  Vendor  and  Purchaser,  4. 


RAILWAY. 

1.  It  is  on  the  ground  of  a  general 
public  good,  that  the  legislature 
grants  to  railway  companies  the 
compulsory  powers  of  taking  the 
property  of  individuals.  Gray  v. 
The  Liverpool  and  Bury  Railxoay 
Company.  391 

2.  In  questions  between  companies 
and  individuals  whose  property 
the  former  seek  to  take  under 
compulsory  clauses  in  their  acts, 
the  Court  does  not  strain  the  con- 
struction of  the  act  in  favour  of 
the  former.  Jbid, 

S.  When  the  power  of  fully  com- 
pleting a  railway,  according  to  the 
intention  of  the   legislature,  de- 
pends on  the  voluntary  consent  of 
T  t  individuals 
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individuals  having  property  on  the 
proposed  line,  such  consent  ought 
to  be  obtained  by  the  company 
before  they  proceed  in  the  under- 
taking. Gray  v.  The  Liverpool  anil 
Bury  Railway  Company, 

Page  891 
4-.  Whether,  where  it  is  evident  that 
the  line  of  a  railw^ay  cannot  be  fully 
completed,  the  company  have  a 
right,  compulsorily,  to  take  any 
part  of  the  property  in  the  pro- 
posed line.    Qjucere.  Ibid, 

REAL  AND  PERSONAL 

ESTATE. 
See  Charge  cm  Real  Estate. 

RECEIVER. 

1.  An  adverse  application  was  made 
against  a  Receiver,  by  a  party  to 
the  cause,  which  was  refused  with 
costs.  The  applicant  being  wholly 
unable  to  pay  the  costs :  Held, 
that  the  receiver  was  entitled  to 
be  indemnified,  and  have  his  costs, 
as  between  solicitor  and  client, 
out  of  the  fund  in  hand  belong- 
ing to  incumbrancers.  Courand 
V.  Hanmer.  3 

2.  A  Receiver  will  not  be  appointed 
where  the  rights,  as  between  the 
PlaintifPand  Defendant,  are  doubt- 
ful, if  the  Defendant  has  obtained 
the  legal  estate  without  fraud,  and 
no  case  of  danger  as  to  his  se- 
curity is  alleged.  Lancashire  v. 
Lancashire,  120 

3.  The  Plaintiff  sued  as  heir,  and  the 
answer  neither  admitted  nor  denied 
that  he  held  that  character  :  held 


that  this  alone  was  not  a  sufficient 
ground  for  refusing  a  Receiver. 
Lancashire  v.  Lancashire, 

Page  120 

^„  A  husband  contracted  for  a  lease 
of  some  premises,  and  he  after- 
wards induced  the  trustees  of  his 
marriage  settlement,  who  held 
monies  for  the  separate  use  of  bis 
wife,  without  power  of  anticipa- 
tion, to  act  in  breach  of  their  trust, 
and  to  purchase  the  property. 
The  property  was  conveyed  to  the 
trustees,  and,  by  a  deed  executed 
by  the  husband  and  wife,  it  was 
declared  that  it  should  be  held  for 
their  indemnity  and  on  the  trusts 
of  the  settlement.  The  husband 
laid  out  very  considerable  sums  of 
money  in  building  and  repairs,  and, 
with  the  consent  of  the  wife,  was 
permitted  to  receive  the  rents. 
After  some  years,  disputes  arose  ; 
the  trustees  insisted  on  receiving 
the  rents,  and  proceeded  at  law 
to  enforce  their  rights ;  whereupon 
the  husband  filed  a  bill  against  the 
tru8tee9  and  his  wife,  claiming  a 
lease  under  the  agreement,  and 
asking  for  a  sale  of  the  property, 
and  for  the  application  of  the  pro- 
duce, first,  in  replacement  of  the 
trust  funds,  and  afterwards,  in  re- 
imbursing the  Plaintiff  his  outlay. 
A  motion  for  a  receiver  was  re- 

'  fused  with  costs.   fViles  v.  Cooper, 

294 

5.  A  receiver  of  a  moiety  of  an  es- 
tate claimed  by  the  Plaintiff  as 
tenant  in  common  with  the  De- 
fendant who  was  in  possession  of 
the  whole,  granted  under  the  cir- 
cumstances. 
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c  urns  tan  CCS.     Har grave  v.  Hav" 
grave.  Page  549 

REFERENCE  OF  EXCEPTIONS. 
See  Exceptions,  4,  5* 

REFORMING  DEED. 
See  UsuR^. 

REHEARING. 

1.  Generally^  the  Court  leaves  the 
question  of  rehearing  to  the  cer» 
tificate  of  counsel,  reserving, 
nevertheless,  its  power  and  juris- 
diction^  and  if  the  order  to  rehear 
be  obtained  under  such  circum- 
stances, or  in  such  a  manner,  that 
any  party  has  a  right  to  complain, 
the  proper  proceeding  is  to  apply 
to  take  the  petition  off  the  file. 
Gxoynne  v.  Edwards.  22 

2.  Where  a  person,  not  a  party  to 
the  suit,  is  desirous  of  obtaining 
a  rehearing,  he  must  apply  for 
leave  to  present  a  petition  to  re- 
hear. Idid, 

RELEASE. 
See  Solicitor  and  Client,  8.  12. 

REMOTENESS. 

Bequest  to  A,  for  life>  with  remainder 
to  her  children,  who  should  at*- 
tain  twenty-five,  with  a  clause  for 
maintenance  during  minority,  and 
for  accumulation  of  surplus  in^ 
come.  Held,  that  the  gift  to  the 
children  was  not  void  for  remote* 
ness.  Marquis  of  Bute  y,  Harman. 

320 


RESCINDING  CONTRACT. 
See  Vendor  and  Purchaser,  5. 

RESIDUE. 

A  testator  bequeathed  to  his  wife 
the  interest  of  his  money  and  the 
use  of  his  goods  for  life ;  at  her 
death  he  gave  certain  legacies  and 
the  remainder  of  his  property  to 
his  brothers  and  sisters.  Held, 
that  the  widow  was  entitled  to 
the  residue  for  life.  Glendening 
v.  Glendening.  Page  324 

REVERSION. 

See  Settlement. 

REVIEW. 
See  Creditor's  Suit,  1. 

REVOCATION. 
See  Marriage  Settlement, 
1,2. 


SEPARATE  ACCOUNT. 

In  order  to  save  the  expense  of 
serving  different  parties,  an  incon- 
siderable aggregate  fund  was  or- 
dered to  be  severed  and  carried 
over  to  separate  contingent  ac- 
counts. Handletf  v.  Metcalfe.  495 
See  Parties,  3. 


SEPARATE  irSE. 
See  Appropriation  of 

MENTS. 
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SEPARATION. 

See  Deed»  2. 

Husband  and  Wife,  2. 

SETTLED  ACCOUNT. 

See  Principal  and  Agent. 
Solicitor  and  Client^  8. 
10,  11,  12. 

SETTLEMENT. 
Upon  the  marriage  of  a  ward,  the 
intended  husband  proposed  to 
settle  the  whole  of  her  fortune. 
The  Master,  in  ascertaining  her 
fortune,  omitted  to  state  a  rever- 
sionary interest.  Her  property 
was  settled  omitting  the  rever- 
sionary interest,  and  the  husband 
covenanted  to  settle  any  property 
to  which  the  wife  or  he,  in  her 
right  "  should  at  any  time  during 
the  marriage"  become  entitled. 
Held,  that  the  reversionary  in- 
terest ought  to  be  settled.  Mar- 
quis  of  Bute  v.  Harman. 

Page  820 
See  Payment  out  of  Court. 

SHARES. 
See  Mortmain,  1,  2. 

SOLICITOR  AND  CLIENT. 

1.  A  solicitor  is  not  bound  to  dis- 
close professional  communications 
which  took  place  between  himself 
and  his  client,  although  no  litiga- 
tion existed  or  was  contemplated 
at  the  time.     Carpmael  v.  Potois, 

16 


2.  The  same  rule  applies  to  similar 
communications  between  the  so- 
licitor and  a  third  party,  who  acts 
as  the  medium  of  communication 
between  the  solicitor  and  client. 
Carpmael  v.  Potois.  Page  16 

3.  On  the  application  of  Defendant's 
counsel,  a  motion  stood  over. 
When  it  came  on  again,  it  ap' 
peared  that  the  Defendant  had 
since  changed  his  solicitor,  but 
without  order t  and  no  counsel  then 
appeared  for  him.  The  motion 
was  granted  on  an  affidavit  of  ser- 
vice.    Davidson  v.  Leslie.        104 

4.  A  party  had  some  time  since  left 
home,  and  had  not  been  heard  ofj 
and  it  was  not  known  whether  he 
was  living  or  dead.  His  solicitor 
ceased  to  act  for  him,  but  no  order 
had  been  made  for  changing  so- 
licitors. Held,  that  notices  served 
on  such  solicitor  were  regular.. 
Wright  v.  King.  161 

5.  A  solicitor's  Hen  upon  the  fund  is 
not  a  general  lien.  It  extends 
only  to  costs  in  the  cause,  and 
costs  immediately  connected  with 
costs  in  the  cause;  as,  for  in- 
stance, the  costs  of  successfully 
protecting  a  solicitor's  right  to  the 
costs  in  a  cause.  Lucas  v.  Peacock. 

177 

6.  In  drawing  up  a  decree,  the  word 
"  inquiry  *  was  erroneously  in- 
serted for  the  word  **  sale.*'  It 
became  necessary  for  the  Defend- 
ant to  niake  an  application  to  cor- 
rect the  error.  Held,  that  the  so- 
licitor of  the  Defendant  must  bear 
the  costs.     In  re  Bolton.         272 

7.  After  considerable  delay  in  the 

pro- 
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prosecution  of  a  suit;^  the  solicitor 
of  a  deceased  party  was  served 
with  a  notice  of  motion.  Held, 
that  his  duty  to  the  Court  ren- 
dered it  proper  for  him  to  appear 
on  the  motion.  Chalie  v.  Gwynne. 
Page  319 

8.  A  trustee,  who  was  a  solicitor, 
came  to  a  final  settlement  of  ac- 
counts with  his  cestuis  que  trusty 
and  thereupon  a  general  release 
was  executed.  In  the  accounts, 
the  trustee  had  taken  credit  for 
bills  of  costs  for  professional  ser- 
vices, to  which,  under  the  general 
rule,  he  was  not  entitled.  The 
cestuis  que  trust  were  assisted  on 
the  occasion  by  an  independent 
solicitor,  who  perused  the  bills, 
and  settled  and  attested  the  re- 
lease. Held,  under  the  circum- 
stances, that  the  trustee  was  en- 
titled to  the  benefit  of  the  release. 
Stanes  v.  Parker.    ~  385 

9.  A  solicitor,  on  payment  of  his 
costs,  undertook  to  deliver*' his 
bill,  but  he  neglected.  On  a  pe- 
tition presented  more  than  twelve 
months  afler,  the  Court,  under  its 
general  jurisdiction,  ordered  the 
delivery  with  costs.  In  re  Fol- 
jambe.  4-02 

10.  An  account  settled,  and  a  security 
taken  by  a  solicitor  from  his  client, 
though  to  be  viewed  with  jealousy, 
is  not  to  be  treated  as  a  nullity. 
Jones  V.  Roberts.  4-19 

11.  A  solicitor  and  client  settled  an 
account,  and  the  client  gave  a 
mortgage  and  covenant  to  pay. 
The  solicitor  sued  on  the  cove- 
nanty  and  the  client  filed  a  bill. 


impeaching  the  transaction  on  the 
ground  of  surprise,  undue  influ- 
ence and  error.  This  being  de- 
nied by  the  answer,  a  motion  for 
an  injunction  to  stay  proceedings 
on  the  covenant  was  refused. 
Jones  V.  Roberts.  Page  4- 19 

12.  On  a  settlement  of  account  be- 
tween a  cestui  que  trust  and  trustee 
(a  solicitor),  the  latter  charged  for 
professional  services  in  the  trust. 
A  release  was  executed,  but  the 
cestui  que  trust  not  having  had 
any  independent  professional  as- 
sistance on  the  occasion,  the 
Court  relieved  him  from  the  pro- 
fessional charges,  beyond  costs  out 
of  pocket.  Todd  v.  mison.  486 
See  Discovery,  S. 

General  Orders,  2. 

Interest,  4. 

Payment  into  Court. 

Taxation. 

SPECIFIC  PERFORMANCE. 
Where  a  bill  for  specific  perform- 
ance is  filed  by  a  purchaser,  and 
it  turns  out  that  the  vendor  can- 
not make  a  good  title,  the  bill  is 
dismissed,  but  without  costs.  Mai- 
den v.  Fyson.  347 
See  Husband  and  Wife,  1,  2. 
Vendor  and  Purchaser. 

STATUTE. 
i.  {IW.  4.  c.  60.)  An  infant  de- 
visee had  been  ordered  to  convey 
real  estate  sold  for  payment  of 
the  testator's  debts.  He  made 
default,  and  was  not  amenable  to 
process.  The  Court,  under  J  W.  \. 

C.60. 


616 
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c.  60,  s.  8.,  directed  a  p^^'^on  to 
convey  in  his  place.  Thomas  v. 
Gwi/nne,    Thomas  v.  Thomas, 

Page  275 

2.  (3  &  4  JV.  4.  c.  42.)      In  1816, 

A,  mortgaged  an  estate  to  B., 
and  covenanted  to  pay  the 
mortgage  money;  and,  in  July 
1817,  A^  and  B^  as  his  surety, 
conveyed  the  property  to  C,  on 
trust  to  sell  and  pay,  first,  a  debt 
due  from  A,  to  C,  which  A»  and 
B*  also  covenant cd  to  pay ;  and, 
secondly,  to  pay  j^/s  debt.  In 
August  following,  A,  executed  to 

B.  an  equitable  charge  on  other 
property*  In  1834,  C.  sold  the 
estate,  and  applied  the  produce 
in  part  payment  of  his  demand. 
In  1842,  a  bill  was  filed  by  B. 
against  A.  to  realise  the  equitable 
charge.  Held,  that,  until  the  trust 
of  the  deed  of  July  1817  was  ex- 
hausted in  1834,  the  covenant  in 
the  deed  of  1816  subsisted,  wholly 
unaffected  by  time  ;  that  the  debt 
and  the  personal  remedy  to  re- 
cover it  subsisted,  at  the  time  the 
bill  was  filec],  and  that  the  equit- 
able charge  was  therefore  then 
operative.  Bennett  v.  Cooper.  252 

3.  (1  &  2  Vkt.  c.  110.  s,  61.)  A 
judgment  was  obtained  against  a 
party  under  a  warrant  of  attorney. 
He  afterwards  took  the  benefit  of 
the  Insolvent  Debtor's  Act.  Held, 
that  the  judgment  creditor  was  a 
necessary  party  to  the  conveyance 
of  the  insolvent's  real  estate  to  a 
purchaser,  notwithstanding  the  1 
&  2  Vict.  c.  110.  *.  61.  Hoiham 
V.  Samerville.  63 


27  Eliz.  c.  20.     See  Trust. 
9  G.2.  c.  36.     See  Mortmain. 
40  G.  3.  c.  88.     See  Probate. 
1   fV.  4.  c.  47.      See  Vendor  and 
Purchaser,  4. 

6  &  7  Vict.  c.  73.     See  Taxation. 

7  &  8  Vict.  c.  111.  See  Bank- 
ruptcy,  2. 

STATUTE  OF  LIMITATIONS. 

See  Demurrer,  6,  7* 

Statute,  2. 

STAYING  PROCEEDINGS 
PENDING  APPEAL. 

Motion  by  a  party  to  a  suit  to  stay 
proceeding  to  sell  an  estate  pend- 
ing an  appeal,  refused  with  costs, 
the  applicant  not  having  himself 
appealed.    Rowley  y.  Adams*, 

Page  3i8 

STOP  ORDER. 

1.  A  stop  order  does  not  affect  any 
right,  and  it  is  therefore  unneces'* 
sary  to  specify  that  it  is  made 
'<  without  prejudice.'*  Lucas  v» 
Peacocks  iTt 

2.  Stop  order  directing  that  a  tin 
box  in  Court,  containing  turnpike 
securities,  should  not  be  parted 
with  without  notice  to  the  peti- 
tioner. Williams  y.  Symonds.   523 

3»  A  petition  for  a  stop  order  was 
served  not  only  on  the  assignor, 
but  on  the  other  parties  to  the 
cause.  The  petitioner  was  or^ 
dered  to  pay  the  costs  of  the  lat- 
ter.    Glazbrook  V.  Gillatt*       611 

SUBSTITUTED  SERVICE. 
See  CoFY  Bill. 

SUP- 
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SUPPLEMENTAL  BILL. 

A  suit  was  instituted  by  legatees, 
whose  interest  (upon  the  happen- 
ing of  a  contingency)  might  vest 
in  the  next  of  kin,  against  the 
executors  alone.  The  next  of  kin 
were  brought  before  the  Court 
by  supplemental  bill.  Held,  that 
the  executors  were  not  improper 
parties  to  such  supplemental  bill. 
Parker  v.  Parker,  Page  144 

SURVIVORSHH\ 

Bequest  to  one  for  life,  with  re- 
mainder over  to  two  others,  with  a 
clause  of  survivorship  <<  if  one  or 
the  other  (of  the  latter)  should 
die."  Held,  that  the  survivorship 
had  reference  to  the  death  of  the 
tenant  for  life,  and  not  to  that  o^ 
the  testator ;  and  one  of  the  re- 
maindermen having  survived  the 
testator,  but  predeceased  the  te- 
nant for  life,  the  survivor  was  held 
entitled  to  his  share  by  survivor- 
ship,    Whilton  v.  Field.  S69 


TAXATION. 

.  As  to  what  items  of  disbursement 
are  properly  included  in  a  bill  of 
costs.     In  re  Bedson,  5 

.  Legacy  and  probate  duties  esti- 
mated at  140/.,  were  payable,  in 
order  to  make  available  certain 
funds  in  Court.  The  solicitor,  at 
the  request  of  the  client,  engaged 
to  pay  them,  and  took  a  charge 
on   the   funds  for  140/.  and   in- 


terest.  The  duties,  amounting  to 
78/.  only,  were  paid  by  the  soli- 
citor. Held,  that  that  sum  formed 
a  proper  item  in  his  account  on 
the  taxation  of  his  bill  of  costs. 
In  re  Bedson*  Page  S 

S.  The  single  fact  that,  upon  a  trans- 
fer of  a  mortgage,  a  mere  draft 
bill  of  costs  of  the  mortgagee's 
solicitor  is,  for  the  first  time,  pro* 
duced  and  then  paid,  is  not  of 
itself,  without  proof  of  pressure 
or  fraud,  a  sufficient  **  special  cir- 
cumstance *'  to  authorize  taxation 
after  payment,  nor  is  that  fact  suf- 
ficient coupled  with  overcharges 
which  are  not  so  gross  as  to  evi- 
dence fraud.     In  re  Fyson.      \  17 

4.  The  taxation  (under  the  6  &  7 
Vict,  c,  73.)  of  a  solicitor's  bill  at 
the  instance  of  a  third  party 
"  liable  to  pay "  is  regulated  by 
the  relations  existing  between  the 
solicitor  and  his  client,  and  not 
as  between  the  solicitor  and  such 
third  party.  Ibid. 

5.  Petition  by  mortgagor  for  tax- 
ation of  the  mortgagee's  solicitor's 
bill,  presented  five  months  after  it 
had  been  discharged  by  retainer, 
dismissed  with  costs,  on  the 
ground  that  it  neither  alleged  any 
circumstances  of  pressure,  nor  any 
specific  items  of  overcharge.  Dunt 
V.  Dunt.  146 

6.  The  fact  of  a  petition  being  un- 
opposed, is  not,  of  itself,  a  suffi- 
cient reason  for  the  disallowance 
of  the  costs  of  two  counsel. 
Sturge  V.  Dimsdale.  176 

7.  Costs  of  two  counsel,  upon  a  pe- 
tition of  a  retiring  trustee  for  a 

reference 
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reference  to  appoint  a  new  trus- 
tee,  and  of  a  petition  to  confirm 
the  Master's  report,  allowed^  un- 
der the  circumstances.  Sturge  v. 
Dimsdale,  Page  176 

8.  Where  the  taxing-master  has  re- 
ceived no  special  directions  from 
the  Court,  in  regard  to  payments 
made  by  a  client  to  his  solicitor, 
it  is  his  duty  to  confine  himself  to 
simple  payments  plainly  proved  to 
have  been  made  on  account  of  the 
bill  of  costs.     In  re  Smith.      182 

9.  In  ascertaining  what  is  due  on 
bills  of  costs,  and  in  the  consider- 
ation of  what  payments  have  been 
made  on  account  of  them,  ques- 
tions of  law  arid  fact  of  consider- 
able difficulty  may  incidentally 
arise,  and  may  possibly  justify 
and  require  discussion  and  de- 
termination, even  in  the  jurisdic- 
tion exercised*  by  the  Court  on 
petitions  for  taxation.  Ibid. 

10.  An  order  was  made  for  the  divi- 
sion and  transfer  of  a  fund  in 
Court,  but  before  it  could  be 
completed,  the  fund  became  al- 
tered, and  the  solicitor  presented 
a  petition  for  a  similar  object. 
Held,  that  it  could  not  be  con- 
sidered as  unnecessary,  it  appear- 
ing that  the  solicitor  using  his 
best  exertions,  was  unable  to  act 
on  the  first  order,  by  reason  of  a 
difficulty  as  to  the  legacy  duty; 
the  solicitor  was  therefore  allowed 
the  costs  upon  taxation.  In  re 
Bedson.  187 

11.  Expedition  money,  paid  by  a 
solicitor  to  a  stationer  or  writing 
clerk  eqiployed  in  the  Registrar's 


office,  disallowed  upon  taxation. 
In  re  Bedson.  Page  187 

12.  A  gratuity  paid  to  the  clerks  of 
the  Accountant-General's  office 
was  disallowed  to  the  solicitor  on 
taxation,  as  was  also  a  fee  paid 
upon  bespeaking  an  order  for 
transfer  which  could  not  be  made 
available.  Ibid* 

13.  A  solicitor  acting  for  a  third 
mortgagee,  negotiated  for  a  trans- 
fer of  the  first  mortgage,  and  had 
proceeded  so  far  as  to  send  the 
drafts.  He  took  a  journey  into 
the  country  to  complete  the  mat- 
ter, which  proved  fruitless,  and 
having  previously  received  an  in- 
timation that  the  second  mort- 
gagee had  already  obtained  a 
transfer  of  the  first  mortgage,  the 
costs  of  the  journey  were,  on  tax- 
ation, disallowed,  on  the  ground 
that,  after  that  intimation,  he 
ought  to  have  obtained  his  client's 
sanction  before  incurring  the  ex- 
pense.    In  re  Price.  234" 

14.  A  mortgagee's  solicitor  retained 
the  amount  of  his  bill  of  costs  out 
of  the  produce  of  the  sale  of  the 
mortgaged  estate,  and  he  charged 
the  amount  in  an  account  deli- 
vered to  the  mortgagor.  Held, 
that  an  order  for  taxation  within 
twelve  months  might  be  obtained 
as  of  course,  and  a  special  petition 
having  been  presented  for  that 
object,  the  order  was  made,  but 
the  petitioner  was  oi*dered  to  pay 
the  costs.     In  re  Bignold.       269 

15.  A  solicitor  having  knowingly,  in 
his  bill  of  costs,  fixed  the  rate  of 
his  charges  for  business,  cannot 

afler- 
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afterwards,  on  a  taxation,  be  al- 
lowed to  increase  it.  In  re  Wal" 
ters.  Page  299 

16.  Pending  a  taxation,  leave  given, 
upon  special  application,  to  carry 
in  an  additional  bill  for  specified 
items  of  undercharge  and  omis- 
sion arising  from  error  and  mis- 
take. Ibid. 

17*  The  delivery  by  a  client,  of  a 
bill  or  note  held  under  the  cir- 
cumstances to  amount  to  a  pay- 
ment of  a  bill  of  costs.  In  re 
Currie* 

18.  The  '<  special  circumstances" 
under  which  a  paid  bill  may  be 
taxed,  are  such  as  exist  or  take 
place  at  the  time  of  payment,  or 
such  as  appear  on  the  face  of  the 
bills  themselves,  where  payment  is 
extorted,  and  there  are  improper 
charges  even  of  a  small  amount, 
or  where  the  charges  are  so  gross 
as  to  evidence  fraud  and  oppres- 
sion, taxation  will  be  directed 
after  payment.  Ibid. 

19.  It  is  imprudent  for  a  client  to 
pay,  and  for  a  solicitor  to  receive 
his  bill  of  costs  so  closely  upon 
their  delivery,  that  they  cannot 
have  been  deliberately  and  care- 
fully perused  and  examined  by 
the  client,  but  this  alone  is  not 
sufficient  to  warrant  a  taxation 
after  payment.  Ibid. 

20.  Petition  for  taxation  dismissed, 
but,  under  the  circumstances, 
without  costs.  Ibid, 

See  CosTs^  4. 
Interest,  4. 
Payment  into  Court. 
Taxing  Master. 

Vol.  IX. 


TAXING  MASTER. 

The  Court  having  determined  to 
communicate  with  the  Taxing 
Master  as  to  a  proceeding  in  his 
office,  declined  to  receive  an  affi- 
davit tendered  by  the  parties,  of 
what  bad  there  taken  place. 
Sturge  V.  Dimsdale.        Page  170 

TENANT  FOR  LIFE  AND  RE- 
MAINDERMAN. 

Tenant  for  life,  held,  upon  the  terms 
of  the  will,  entitled  to  the  actual 
income  made  of  the  testator's  pro- 
perty invested  in  mortgages  and 
shares,  from  the  time  of  the  death 
until  the  conversion.  Sparling  v. 
Parker.  BU 

TENANT  IN  COMMON. 
See  Receiver,  5. 

TITLE. 
See  Vendor  and  Purchaser,  S. 

TITLE  DEEDS. 
See  Production  ov  Documents,  4. 

TRIAL. 

See  Issue,  1. 

TRUST. 
The  statute  of  the  27  Eliz.  c.  20. 
authorized  the  corporation  of  P/y>- 
tnouth  to  construct  a  watercourse 
or  conduit,  for  bringing  a  supply 
of  fresh  water  from  a  distance  to 
Plymouth  for  public  objects,  as 
for  the  supply  of  the  ships  and 
town  and   to    scour    the  haven. 

Mills 
V  u 
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Mills  were  erected  on  the  water- 
course^ and  the  corporation  after- 
wards conveyed  away  a  portion  of 
their  interest  in  the  leat :  — Held, 
that  the  corporation  had  under- 
taken the  performance  of  a  public 
trust,  and  could  not  divest  them- 
selves of  the  means  of  fully  exe- 
cuting it ;  that  the  primary  duty 
of  the  corporation  was  to  provide 
for  the  public  objects  contem- 
plated by  the  act;  and  that  the 
surplus  water  only,  after  satisfying 
the  public  purposes,  could  be  ap- 
plied to  the  use  of  the  mills.  The 
Court  also  considered  it  to  be 
doubtful,  whether  the  corporation 
could  alienate  the  watercourse,  or 
any  part,  for  satisfying  their  own 
debt.  Attorney-General  v.  The 
Corporaiion  of  Plymouth, 

Page  67 
See  Vendor  akd  Purchaser,  2. 

TRUSTEE. 

1.  If  a  trustee  be  sued  in  Chancery 
for  an  account,  and  it  appears  that 
he  has  properly  expended  sums  of 
money  for  the  protection  and 
safety,  or  for  the  maintenance 
and  support,  of  his  cestuis  que  trust 
at  a  time  when  he,  though  adult, 
was  incapable  of  taking  care  of 
himself,  the  Court  will  allow  him 
credit  in  account,  for  such  sums 
of  money.     Nelson  v.  Duncombe. 

211 

2.  A  trustee,  who  was  a  solicitor, 
came  to  a  final  settlement  of  ac- 
counts with  Jiis  cestuis  que  trust ; 
and  thereupon  a  general  release 


was  executed.  In  the  accounts, 
the  trustee  had  taken  credit  for 
bills  of  costs,  for  professional  ser- 
vices, to  which,  under  tfie  general 
rule,  he  was  not  entitled.  The 
cestuis  que  trust  were  assisted  on 
the  occasion  by  an  independent 
solicitor,  who  perused  the  bills, 
and  settled  and  attested  the  re- 
lease. Held,  under  the  circum- 
stances, that  the  trustee  was  en« 
titled  to  the  benefit  of  the  release. 
Stanes  v.  Parker.  Page  S85 

3.  A  testator  gave  power  to  his  trus- 
tees, to  become  lessees  of  the 
trust  property.  One  of  them 
availed  himself  of  it,  and  the  other 
trustee  did  not  actively  interfere 
in  the  management  of  the  trust. 
The  trustee-lessee  was  removed 
by  the  Master  of  the  Rolls,  at  the 
instance  of  the  cestuis  que,  trust  on 
the  ground  of  the  inconsistency 
of  his  duties  of  lessee  and  trus- 
tee, and  upon  appeal  on  that  and 
other  grounds.  Passingham  v. 
Sherbom.  4i2^ 

4.  A  bill  contained  allegations  of 
great  fraud  against  trustees  which 
all  failed.  The  trustees  were  re- 
moved, but  not,  however,  on  the 
ground  of  misconduct.  Held,  that 
they  were  entitled  to  the  costs  of 
the  whole  suit.  Ibid. 

5.  On  a  settlement  of  account  be- 
tween a  cestui  que  trust  and  trus- 
tee (a  solicitor),  the  latter  charged 
for  professional  services  in  the 
trust.  A  release  was  executed, 
but  the  cestui  que  trust  not  having 
had  any  independent  professional 
assistance    on   the  occasion,  tlie 

Court 
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Court  relieved  him  from  the  pro- 
fessional  charges    beyond    costs 
out  of  pocket.     Todd  v.  WiUon. 
Page  486 
See  Breach  op  Trust,  1.  2, 
Fine,  1,  2,  3. 
Indemnity. 
Receiver,  4. 
Statute,  1. 


USURY. 


The  Plaintiff  lent  the  Defendant  a 
sum  of  money  on  his  bond  and  an 
equitable  deposit.  The  bond,  on 
the  face  of  it,  was  usurious,  and  an 
action  having  been  brought  on  it, 
the  Plaintiff  failed.  The  Plaintiff 
afterwards  came  into  equity,  shew- 
ing that  the  bond  had  been  erro- 
neously prepared;  and  that,  in  fact, 
.the  contract  was  not  usurious,  and 
praying  that  the  instrument  might 
be  reformed,  and  effect  given  to 
his  equitable  deposit.  The  Court, 
being  satisfied  of  the  error,  held, 
that  the  Plaintiff  was  entitled  to 
the  relief  he  asked.  Hodgkinson 
V.  fVj/att.  566 


VENDOR  AND  PURCHASER. 

1.  A  judgment  was  obtained  against 
a  party  under  a  warrant  of  at- 
torney. He  afterwards  took  the 
benefit  of  the  Insolvent  Debtors 
Act.  Held,  that  the  judgment 
creditor  was  a  necessary  party  to 


the  conveyance  of  the  insolvent's 
real  estate  to  a  purchaser,  not- 
withstanding the  1  &  2  Vict.  c.llO. 
*.  61.    ^lotham  v.  SomervUle. 

Page  6S 

2.  A  hospital  having  a  corporate 
character,  was  established  in  close 
connection  with  a  municipal  cor- 
poration. The  ex-mayor  was  to 
be  the  governor,  the  masters  and 
assistants  were  elected  from  the 
corporation,  and  the  mayor  and 
aldermen  were  visitors  :  —  Held, 
that  the  corporation  and  hospital 
were,  in  equity,  incapable  of  con- 
tracting, and  a  purchase  by  the 
corporation  of  property  belonging 
to  the  hospital  was  set  aside. 
Attorney-General  v.  The  Corpor- 
ation of  Plymouth.  67 

3.  Upon  the  sale  of  a  leasehold  for 
lives,  expressed  to  have  been 
granted  by  a  corporation  in  con- 
sideration of  the  surrender  of  a 
prior*  lease,  the  title  to  the  sur- 
rendered lease  must  be  shewn. 
Hodgkinson  v.  Cooper,  304? 

4.  An  estate  was  sold  to  a  party  to 
a  suit,  for  payment  of  the  testator's 
debts,  and  which,  by  the  disclaimer 
of  a  trustee,  was  vested  in  the  heir 
pur  outer  vie^  with  legal  remainder 
to  the  children  of  A.  (who  was 
living)  as  te^^ants  in  common.  The 
purchase-money  was  in  Court.  The 
case  appeared  not  to  be  within  the 
1  W.  4.  c,  47.,  so  that  no  effective 
conveyance  could  be  made  until 
the  death  of  A.  Held,  tliat  the 
purchase-money  ought  not  to  be 
distributed.     Heming   v.   Archer. 

366 
5.  Though 


(5^ 


e^ 
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5.  Though  time  may  not  be  of  the 
essence  of  the  contract,  yet,  upon 
unreasonable  delay  on  the  part  of 
a  vendor  in  completing,  the  pur- 
chaser, upon  giving  notice,  may 
rescind  the  contract.  JBenson  v. 
Lamb.  Page  502 

6.  It  being  one  of  the  terms  of  a 
contract  between  vendor  and  pur- 
chaser, that  certain  parties  were 
4o  join  in  the  conveyance,  the 
Court  would  not  enter  into  the 
question,  whether  they  were  ne- 
cessary or  proper  parties.       Ibid. 

See  Specific  Performance. 

VESTING. 

A  testator  gave  his  real  and  personal 
estate,  afler  paying  four  annuities, 
to  one  for  life,  and  af^er  his  death, 
he  directed  his  personal,  and  the 
produce  of  his  real,  estate  to  be 
divided  amongst  the  children  of 
A.  living  at  the  testator's  death, 
when  the  youngest  attained  twenty, 
one,  if  the  annuitants  should  be 
then  dead;  but  if  not,  then  his 
trustees  were  either  to  invest  it 
and  pa^  and  apply  the  residue  of 
the  income  in  the  maintenance, 
&c.  of  the  children,  according  to 
their  discretion,  or  accumulate, 
such  accumulations  to  be  paid, 
after  the  death  of  the  surviving 
annuitants,  with  the  original  shares. 
There  was  a  gift  ovff  fo  the  event 
of  the  death  of  any  child  who 
should  become  entitled  to  a  dis- 
tributive share  beA)re   his  share 


became  "  payable."  One  of  the 
children  predeceased  an  annuitant. 
Held,  nevertheless,  that  the  be- 
quest was  vested,  and  that  the  gift 
over  did  not  take  effect.  BuUer* 
worth  v.  Harvey.  Page  ISO 

VICE-CHANCELLOR. 
See  Jurisdiction,  1,  2. 


WARD. 
See  Settlement. 

WILL. 

See  Absolute  Interest,  2,  3. 
Annuity. 

Charge  on  real  Estate. 
Condition. 
Evidence,  1. 
Interest,  1,  2,  3. 
Issue,  4,  5. 
Legacy. 
Life  Interest. 
Money. 
Mortgage. 
Mortmain. 
Next  of  Kin,  1,  2,  3. 
Payment. 
Probate. 
Remoteness. 
Residue. 
Survivorship. 
Tenant  for  Life  and  Re- 
mainderman. 
Trustee,  S. 
Vesting. 
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